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Page 6—sixteenth line from bottom .—Insert ‘‘is—”’ after figures 458. 
Page 103—eleventh line from the bottom.—Erase the semicolon after the 


word * taxed,” and place it after word ‘‘ alone.” 
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DECEMBER TERM, 1877. 





Alabama Gold Life Insurance Com- 
pany etal. v. Hall. 


Bill in Equity to enforce Vendor’s Lien. 


1. Assignees of notes given’ for land; what determines priority of payment.— 
Where the purchaser of lands executes several promissory notés for the pur- 
chase money, falling due ai different times, and secured by mortgage, or 
other instrument creating a lien on the lands for their payment, an assign- 
ment of the notes is an assignment pro tanto of the security for their payment, 
in the absence of an express stipulation to the contrary ; and the several as- 
signees are entitled to priority of payment, according to the date of their re- 
spective assignments, without regard to the time when the notes severally ma- 
tured. 

2. Same.—In such case, five of the notes being payable, one, two, and 
three months after date, and eleven payable five years after date, with interest 
payable semi-annually ; while the power of attorney to the vendor containing 
the power of sale, authorized him ‘‘to sell and convey the real estate, or so 
much thereof as may be necessary, upon default in payment of said notes or 
either of them, or the interest due thereon, as aforesaid”; and further provided 
that ‘‘in case he shall have negotiated any of said notes before their maturity, 
so that some other person may be the lawful holder thereof, then said lawful 
holder of said note or notes may execute all the powers herein conferred on 
said” | vendor] ‘‘so far as they may apply to such note or notes held by such 
person, and in case of the death of said vendor, his executors or administra- 
tors may execute all the powers herein conferred, so far as they may apply to 
any of said notes remaining assets of his estate; and the said person conduct- 
ing said sale or sales shall, from the proceeds of sale, first pay the expenses of 
sale, then the interest and principal on the notes then due in the order of 
maturity, rendering the surplus, if any, to the said” purchaser: held, that these 
stipulations did not change the principle above stated so far as regards the 
notes last falling due. 

3. Usury; who can not set up.—The payee of a valid promissory note, not 
tainted with usury, may lawfully sell and transfer it for less than the amount 
due by its terms; and a third person can not, in a contest with the transferee, 
be heard to insist that the transaction is usurious. 

Vou. LVIII. 
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APPEAL from Chancery Court of Mobile. 

Heard before Hon. H. Austin. 

This was a bill in equity, filed by the appellee, Henry 
Hall, against the appellants, to enforce a lien on lands for 
the purchase money. The facts of the case were thus stated 
by Mr. Justice MANNING: 

“Nelson W. Perry, having bargained and sold large real 
estate, consisting of numerous parcels, in Mobile, to the 
Mobile and Montgomery Railroad Company, received its 
promissory notes for the price; the first five of which for 
$5,000 each, were made payable one, two, and three menths 
after date, (two of them two months and two others three 
months after date,) to him or his order. He received also 
eleven other notes, five for $10,000 each, and six for $5,000 
each, in all $80,000, all payable to him or his order, five years 
after date, with interest thereon semi-annually. They were 
dated November Ist, 1871. On the same day, he executed 
a conveyance of the property to the company, expressly re- 
serving in the deed, a vendor’s lien to secure payment of the 
purchase money, and took back from the company its letter 
of attorney to him; in and by which “for the purpose of en- 
abling said Nelson W. Perry to enforce his vendor’s lien 
aforesaid without resorting to the courts,” he was constituted 
attorney for the company, and authorized in its name and 
stead, to sell and convey the said real estate, or so much 
thereof as necessary, in the manner prescribed, ‘“‘upon de- 
fault in the payment of said notes or either of them or the 
interest due thereon as aforesaid.” And in case said “Perry 
[it further provides] shall have negotiated any of said notes 
before their maturity so that some other person shall be the 
lawful holder thereof, then said lawful holder of said notes 
or note, may execute all the powers herein conferred on the 
said Nelson W. Perry, so far as they may apply to such note 
or notes so held by such person. And in the case of the 
death of said Nelson W. Perry, his executors or administra- 
tors may execute all the powers herein conferred, so far as 
they may apply to any of said notes remaining assets of his 
estate. And the said person or persons conducting said sale 
or sales, shall from the proceeds of sale, pay first the ex- 
penses of the sale, then the interest a principal on the 
note or notes then due, in the order of maturity, rendering 
the surplus, if any there be, to the said Mobile and Mont- 
gomery Railroad Company. This letter of attorney and the 

eed were both recorded. The first five notes were paid, 
and are not in this case, except so far as the reference to 
them in the letter of attorney, may aid in the construction of 


that instrument.” 
Vou. Lyin. 
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“Farly in May, 1872, Perry transferred and indorsed six of 
the eleven notes, four of $10,000 each, and two of $5,000 
each, to appellee Henry Hall for the price of $44,000, Perry 
then having and retaining the other five notes. These he 
afterwards transferred and indorsed, to other persons; and 
the persons and corporations to whom they respectively be- 
longed are appellants in this suit. The eleven notes which 
matured in November, 1876, have not been paid, and Hall, 
the appellee, not having received any interest after Novem- 
ber Ist, 1874, filed the billin this cause, against the railroad 
company, and its successor, The Mobile and Montgomery 
Railway Company, and also against the several holders of 
the other notes and other persons having interests in the 
subject. Hall claimed a right of priority against the other 
note holders, and prayed a sale of the property for the pay- 
ment of the amount due to him. The bill contains other 
allegations and prayers, in respect to matters to be consid- 
ered when the cause shall be heard on the appeal which 
Hall has also taken—but nothing that affects the question 
now presented. Answers having been filed and testimony 
taken, the chancellor decreed that the property be sold for 
the payment of the debts, and, among other things, ordered 
further, that Hall was entitled to priority of payment over 
the other note holders, and should be paid accordingly 

It was shown that Hall knew the contents of the deed and 
power of attorney, at the time of the transfer. Perry testi- 
fied that he “intended tiiat the notes should all hold liens as 
provided in the mortgage or power of sale,” but he further 
testified that the subject “was not discussed between him 
and Hall, nor was the matter mentioned, and he did not 
know what Hall’s expectations were in the matter.” Hall 
— Perry $44,000 for the notes, which were for $50,000, the 
atter collecting the interest up to the assignment. 

The decree giving Hall a priority, is now assigned for 
error. 


Boytes & Overatt, Lewis M. Srone, JNo. T. Taytor, for 
appellants.—It is conceded that in the case of an ordinary 
mortgage, “priority of right of satisfaction results as a legal 
inference from priority of assignment, and can be repelled 
only by showing affirmatively that no such priority was in- 
tended to be conveyed.” This priority, however, is a mere 
implication, and arises when nothing is said in the writing, 
or in the contract of assignment, showing a different intent. 
There is no room for implication, when the facts of the 
transaction are shown. Whatever rights Perry might create 
by the assignment, in the absence of the contract evidenced 
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by the note and power of attorney, it is certain that the con- 
tract contained in the power of attorney and mortgage, cur- 
tailed that power, and left him incapable of transferring 
rights or priorities, as between persons to whom he trans- 
ferred, different from those fixed in the contract for the secu- 
rity of the notes. Whoever took one of the notes did so 
with notice, or were charged with notice, that every other 
transferred note would share equally with it. Perry might 
interfere with his own rights or displace them by his con- 
tracts of assignment, but he could not displace the contract 
rights of others, created for them by the power of attorney, 
in the contingency of a transfer. 

Take the case of a railroad mortgage on real estate to 
secure the payment of one hundred bonds, made at the same 
time, with interest coupons attached to each bond payable 
semi-annually. In such case it would not be contended, we 
think, that a prior assignment of any one or more of said 
bonds would carry with it the right of prior satisfaction. 
1. Because by the terms of the contract the rights of the 
parties were fixed and settled by it, in this, that the notes 
were made at the same time and payable on the same day 

for a purpose, that is to say, to enable the payee to make 
the same use of the notes as could be made with bonds, with 
interest coupons attached, in the market to raise money ; and 
2, to repel by the terms of the contract any idea of a legal 
inference that priority of assignment carried with it priority 
of right of satisfaction. 

There is, we submit, no distinction in principle between 
the eleven notes and an equal number of railroad bonds with 
interest coupons attached. In both cases they are all made 
at the same time, and payable on the same day, and for the 
same purpose, to enable the holder or payee to raise money 
on them. The semi-annual interest on the notes is the same 
in principle as the coupon to the bond. 

“In the absence of any special agreement with the mort- 
gagee, it would seem to be just and equitable that each note 
holder should be entitled to a pro rata share, upon the prin- 
ciple that equity delights in equality.”—6 Cal. Rep. 480; 29 
Ill. 92; id. 297; 38 Maine, 496; 108. & M. Rep. 531 ; 23 Cal. 
Rep. 16; 8 Blackf. Rep. 449; 10 N. H. 246; 42 Ml. 272; 11 
Md. 580; id. 211; 178. & R. Rep. 400; 9 Porter Rep. 547; 
21 Vt. 331, 2d 550; 13 Ohio, 240. 

The court will not fail to see that Perry and the railroad 
expected and anticipated that these notes would go into dif- 
ferent hands, and so they then and there settled the matter 
of priority of lien; for they say, “any holder of any one of 


said notes may execute the power, but whoever executes this 
Vou. LvItt. 
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power the proceeds must be applied to the notes in the order 
of their maturity.” 

All these notes now unpaid fall due on the same day. There 
were other notes falling due at different dates; these are all 
paid, so that there is no mistaking the object and purpose of 
this positive provision in the written understanding. Sup- 
pose the last assignee had filed his bill, or had exercised the 
power of sale, as the deed gives him the power, and does it 
make any difference whether he or Hall should make the 
sales? In both cases, are not the proceeds first to be ap- 
plied to the notes first falling due, and then equally among 
those last notes all falling due on the same day ? 

What would have been the use of giving the last assignee 
the power of sale equal with the first, if he was to get noth- 
ing, and what would hav ebeen the use of contracting in the 
deed that those notes falling due on same day should share pro 
rata, if Perry or the court could set it aside at pleasure? We 
insist, therefore, if Perry had actually made by agreement 
any such priority for Hall, it would have been a violation of 
the written papers under which he held, and a gross fraud 
on the subsequent purchasers of notes, and Hall partici- 
pating in it could not benefit by it. Perry was a trustee for 
the note holders, as fast as the notes were transferred by 
him. Those dealing with him had notice of the measure of 
his powers. Even if he had attempted to give a priority be- 
tween different note holders, it would have been a breach of 
duty, and the first transferee could take no priority. Hall is 
the actor here. His contract with Perry was usurious, and 
he was not a bona fide purchaser and not entitled to a 
preference. 


P. Hammon, contra.—When Perry assigned the notes to 
Hall, he thereby gave them a priority of satisfaction over the 
notes remaining in his hands. The lien of the remainin 
notes were thus subordinated to that of the notes transferre 
to Hall. The after assignment of these notes could not give 
the assignees any higher right than the assignor himself 
had.—4 Ala. 452; 9 Ala. 645; 15 Ala. 501; 25 Ala. 327; 
1 Ala. 708; White v. King, 53 Ala. Perry was the owner of 
the whole debt, and the security given for its payment. What 
rule of law prevented him from giving one note priority over 
another whenever he chose to do so, in a contract with a third 
person? There is no analogy between the supposed case of 
the issue at different times of railroad bonds secured by the 
same mortgage, and the case presented by this appeal. In 
the first case, the debiur merely gives an evidence of debt, 
and transfers no security then held by him. This evidence 
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of debt was already clothed with a lien, and the lien passes, 
by the terms of the mortgage, to the holder of the bond, 

ere the creditor deals with debt and the security which be- 
long to him, and by his own act postpones his lien to that 
of his transferee. 

This case is very like that before the court in Cullum v. 
= 46 Ala., and can not be distinguished from it in prin- 
ciple. 


MANNING, J.—A large amount being involved in this 
cause, it has been argued earnestly and ably; and it has 
received our careful consideration. Im tiis State it is settled 
that where several promissory notes are given by the pur- 
chaser of property to his vendor, for instalments of the 
price, and a mortgage or other instrument is executed, 
whereby the property is charged with the payment of the 
notes, without any provision that the proceeds of the secu- 
rity shall be first applied to the discharge of one or more of 
the notes in preference of others, and the payee, while own- 
ing all the notes, indorses one or more of them to another 

erson, without reserving to himself an equal or any other 
interest in the security, the indorsee becomes entitled to so 
much of the proceeds of the property thus charged, as will, 
if sufficient, pay the notes so indorsed, whether there remain 
anything more or not, for the discharge of the notes re- 
tained. And the law is not different though the note or 
notes which the payee assigns be of those that mature at a 
later day than those which he keeps. And, of course, an 
assignee of the notes that were thus retained, takes them 
with no greater security than was left to the payee who as- 
signs them. The argument of Ormonp, J., in the well-con- 
sidered case (though not the first on the subject) of Cullum 
v. Erwin, 4 Ala. 458, that a debt secured by mortgage is the 
principal, and the mortgage a mere accessory or incident; 
that an assignment of the debt, is, in equity, an assignment 
of the mortgage; that if there be several notes or bonds 
given for the debt, the assignment of one of these is, unless 
otherwise provided, an assignment pro tanto, of the assign- 
or’s interest in the mortgage ; that if the mortgage prove in- 
sufficient for the entire debt, the assignee is entitled to pay- 
ment in full from the proceeds of the mortgage, before his 
assignor, the mortgagee, shall receive anything; and that 
since the latter can afterwards transfer no greater interest 
than he has himself, if he shall transfer successively, in the 
same manner, the remaining notes to other persons, each 
successive assignee will acquire all the rights of the assignor 


at the time of assignment, and no more; a result which 
Vou. LYIt. 
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would follow, whether the notes be transferred in the order 
in which they mature, or not. These consequences, the 
court held, flow from the mere assignment of tie debt, un- 
less it be otherwise stipulated. And in T'he Bank of Mobile 
v. The Pl. & Mer. Bank, (9 Ala. 648), the court, through the 
same esteemed judge, say: “Priority of right of satisfaction 
results as a legal inference from priority of assignment, and 
can be repelled only by showing affirmatively that no such 
priority of right was intended to be conferred.” 

In Nelson & Hatch v. Dunn, (15 Ala. 501) eleven notes had 
been executed, falling due in successive years, and secured 
by a deed of trust to a third person. The payee first as- 
signed some of those that were made | pyow at a later day 
than others which were then retained; and afterwards he 
assigned some of these and others that remained. The 
court held that the same rule of priority, without regard to 
the order in which the notes matured, must be applied in 
this case, as in the others. And it was again affirmed and 
applied in Griggsby v. Hair, (25 Ala. 331) where the notes 
were secured by a bond which the vendor executed to make 
title, when the purchase money should be paid, the title be- 
ing retained as security. 

But counsel for appellants insist that according to the 
terms of the letter of attorney, and the understanding of the 
parties when the notes were indorsed to Hall, the rule of 
priority of payment, according to priority of assignment, 
should not obtain in this case. In regard to this under- 
standing, if oral testimony alone be admissible to establish 
it, the evidence shows that it was only Mr. Perry’s idea or 
opinion of the effect of what was done. He thought that 
the assignment of a part of the notes, operated as an assign- 
ment of the security pro rata, and not pro tanto. And he 
doubtless supposed that this was Mr. Hall’s idea also. But 
no stipulation or condition of that kind is shown to have 
been assented to by Hall. It is a matter that was not even 
talked about. They both, evidently, were at that time, of 
the opinion that the security was ample for all the notes. 
Indeed, no apprehension appears to have then existed in re- 
gard to the solvency, or the sufficiency, of the company 
which made them. The legal inference from priority of as- 
signment, therefore, is not repelled by the testimony. 

Is it repelled by the contents of the writings? It has been 
argued that the transaction is like that by which a railroad 
company raises money to build or equip its railway, when it 
issues its bonds secured by a mortgage of the road and its 
appurtenances ; in which case, it is, of course, intended that 
if the security be insufficient, the several holders of the 
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bonds shall be paid, without preference of any, pari passu, 
But, besides that this is an original issue of bonds, not till 
issued, having any value, by the mortgagor, all bearing the 
same date, and to be regarded, by relation, as issued at the 
same time, and not an assignment by a mortgagee of things 
which are of value while in his hands, and which he may dis- 
pose of in any manner he may choose,—the provisions of the 
letter of attorney show expressly that the security was not 
created for all the notes equally. The direction that they 
shall be paid “in the order of their maturity,” entitled the 
holders of the notes payable one, two, and three months af- 
ter date, to payment successively and in full, before anything 
should be applied to the discharge of the other eleven notes, 
though they and the former were all past due and unpaid, 
when the lien should be enforced. Such a prescribed pref- 
erence destroys the likeness supposed to exist between this 
and the railroad transaction to which it is compared, and 
shows that the former was not intended to be of the same 
kind as the latter. This is made yet more manifest by the 
clausewbich provides, if the notes, or some of them, be nego- 
tiated before maturity, any person who may become the “law- 
ful holder” thereof, shall have the right to execute the pow- 
ers of sale and payment conferred on Perry—“so far as they 
apply to such note or notes so held by such person”—and 
by the further clause that in the event of Perry’s death, his 
executors or administrators may also execute the same pow- 
ers—‘‘so far as they may apply to any of said notes remain- 
ing assets of his estate.” In what railroad mortgage made 
to secure payment pari passu, of the bonds about to be issued, 
was authority ever given to the holders of some of the bonds 
to sell the property and pay themselves without regard to 
the rights of those who hold others of the same batch of 
bonds, bearing the same date, payable at the same time and 
in all respects alike? Whether it would be practicable, or 
not, under a letter of attorney framed as the present one is, 
for such powers as are conferred on Mr. Perry, to be execu- 
ted, “without resorting to the courts,” by persons not named 
in it, and whose right to sell real estate might depend upon 
its being proved by merely oral testimony, that they were 
“lawful holders” respectively, of some of the notes, and that 
Mr. Perry had negotiated them before maturity, is a question 
which, though it might have arisen, we have not now to de- 
termine. But it is obvious from the provisions referred to, 
that it was intended, if the necessity to sell should come, 
that the property might be sold in parcels (“so much there- 
of as necessary,’) by different persons, to pay the note or 


notes, of which they might, respectively, be “lawful holders,” 
Vor. LVnT. 














1877.] OF ALABAMA. 9 


{Alabama Gold Life Insurance Co. et al. v. Hall.] 


and that they should severally have no authority to sell 
more than might be sufficient to pay expenses of the “sale 
or sales,” and the notes held by them, unless they might do 
so to raise money enough to discharge some of the notes of 
earlier maturity and still unpaid—to which priority is given 
by the terms of the letter of attorney. 

The office of the clause requiring payment to be made of 
the notes “in the order of maturity,” is fully performed by 
its securing priority to the first five falling due. Inregard to 
the other eleven, there is no particular provision at all. What 
remains of the security is to go to the payment of them— 
but whether pari passu, or to one before another, is not pre- 
scribed. What then? Suppose all the eleven notes re- 
mained in Perry’s hands, and he, exercising the power con- 
ferred upon him, had sold the property and had realized 
from it, say $50,000; must this be credited—was it contem- 
plated that it should be, pro rata on each of the notes? Might 
be not have cancelled as paid, so many of the notes as would 
make up that sum and retain the others as still entirely due? 
If he had done so, and had sued on these afterwards, could 
the debtor have pleaded that Perry had received moneys 
which, according to the terms of the instrument by which 
they were obtained, should have been credited on the notes 
sued on, and that he was, therefore, entitled to recover only the 
balance that would in that case have been due on them? Or, 
is there anything in the instruments to prevent him, while 
holder of all the notes, upon transferring one of them, from 
writing on its back, that he indorsed and assigned it to A B 
without any interest in the security provided, by deed and letter 
of attorney, for it and other notes ? or, with a pro rata interest 
therein ? or, with so much of the security as may be needed to pay 
the notes? These questions must evidently be answered in 
the negative. And it, therefore follows, that when Mr. Perry 
indorsed the notes he negotiated to Hall, in such a manner 
as the law declares shall operate as a transfer, in equity, of 
an amount of the security equal to the amount of the notes, 
he thereby gave to those notes priority of payment out of 
the security, over the notes retained by himself and after- 
wards transferred to others. 

The argument that the transaction between Perry and 
Hall was usurious, and the latter is therefore not entitled to 
recover the whole amount of the notes he purchased, is with- 
out foundation. In the first place, the law does not prohibit 
the payee of a note, which is itself not tainted with usury, 
from selling it in good faith, for a less sum than the amount 
of it.—2 Pars. on Contr. 421. Andin the second place, if it 
did, strangers to the transaction, as the assignees of other 
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notes are, cannot be heard to make that objection— Fenno », 
Sayre, 3 Ala. 458; Cook v. Dyer, id. 643; Harbinson v. Har- 
rell, 19 Ala. 753; Cain v Grinon, 36 Ala. 168. 

Let the decree of the chancellor be affirmed. 


Hall ct al. v. Mobile & Montgomery 
Railway Company. 


Bill to enforce Equitable Mortgage. 


Equitable mortgage ; what constitutes; rights of parties under.—The owner of 
lands conveyed them to a railroad compauy, expressly reserving in the deed 
what was denominated a ‘‘vendor’s lien,” to secure notes given for the pur- 
chase money, taking back at the same time from the purchasers, an irrevoca-~ 
ble power of attorney, authorizing the vendor or trausferrees to whom he 
should negotiate the notes, as attorney in fact of the company, and in its 
name, to sell from time to time so much of the property, as should be neces- 
sary to pay the notes at maturity, or the interest thereon, which was payable 
semi-annually. Afterwards, and before the maturity of the notes, creditors of 
the railroad company, having notice of the deed, holding bonds secured by 
mortgage covering after acquired property, of prior date to the conveyance of 
the lands, but inferior to the lien reserved, obtained a decree of foreclosure, 
under which they purchased all the property of the railroad, making payment 
in bonds thus secured, and thus came into possession of the lands. The pur- 
chasers used the lands, collected rents, and refused to pay interest, although 
demanded of them, remaining in possession after the maturity of the notes, 
without offering to pay either. At that time the lands were insufficient to pay 
the amount due upon the purchase money, and the original vendor and ven- 
dee were both insolvent. The transferree of some of the notes thereon filed his 
bill to enforce the lien, and sought a decree against the last purchasers for use 
and occupation during the time they were in possession. Teli : 

1. The vendor and his transferrees of the notes acquired an equitable mort- 
gage on the lands, 

2. The bondholders were purchasers of the property for value, and lawfully 
in possession ; but acquired only the equity of redemption, remaining after 
the reservation of the lien and the execution of the power of attorney; ‘and in 
the absence of some stipulation or agreement to that effect in the contract of 
purchase, were not liable for the mortgage debt or interest thereon. 

3. The purchasers were not liable for rents, or for use and occupation, not 
exceeding interest maturing during the possession, prior to a demand upon 
them for possession of the property, or its being taken from them by appoint- 
ment of a receiver. 

2. Reports of officers to stoclcholders; for what, will not bind corporation.— 
Neither the reports of officers of a corporation made to its stockholders, nor 
reports made to its directory, in which certain claims for which the corpora- 

tion is not bound, are estimated as liabilities off the corporation,jwill bind the 
corporation to pay either principal or interest of the debt, or prevent it from 
changing its purpose with regard thereto. 


APPEAL from Chancery Court of Mobile. 
Heard before Hon. H. Austit. 


This was a cross appeal, and cross assignment of error, 
VoL. LvIIT, 
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under the rules by consent of parties, on the record brought 
up on the appeal of the Alabama Gold Life Insurance Com- 
pany v. Hall et al. That case is reported ante, p. 1, and 
involved the right to priority of satisfaction, between different 
persons to whom Perry, the vendoy, transferred at different 
times, notes given by the Mobile and Montgomery Lailroad 
Company for the purchase money of certain real property in 
Mobile. 
The question in this case is, whether the Mobile and Mont- 
gomery Jtailway Company is bound in equity to make com- 

ensation, or pay rent, to the holders of these notes, (the 
fand being insufficient to pay the amount due) during the 
period the latter company—which succeeded to the rights of 
the railroad company by purchase under a decree in chan- 
cery—remained in undisturbed possession and use of the 
property. 

The case made by the pleadings and testimony with re- 
spect to the present appeal, is as follows: 

On November Ist, 1871, N. W. Perry, who became insol- 
vent before the filing of the bill, was the owner of the prop- 
erty in controversy, on which there were then certain Tens, 
not material to be particularly noticed, in the view the court 
took of this case. On that day he sold and conveyed the 
property, by warranty deed, to the Mobile and Montgomery 
Railroad Company, reserving on the face of the deed a ven- 
dor’s lien, for the payment of the purchase money, for which 
the railroad company executed its sixteen promissory notes, 
of even date with the deed. Each of these notes were pay- 
able in bank to the order of Perry. The first five notes were 
for five thousand dollars each, with interest from date, the 
last of which matured February Ist, 1872, and were all paid 
by the railroad company at maturity. The other notes were 
“five notes each for $10,000, with interest from date, and six 
notes each for five thousand dollars, with interest from date, 
the principal of the last named eleven notes being payable 
five years after date, with the interest thereon being payable 
semi-annually.” Perry, on the same day, executed and de- 
livered to the railroad company, bis bond for title, condi- 
tioned, among other things, to obtain a proper conveyance 
of the interest of one Ida Jones, a minor, and to hold the 
yailroad company and its successors harmless, against all 
damage arising out of the title of said Ida. On the same 
day, and as part of the same transaction, the railroad com- 
pany executed a power of attorney to Perry, which recited 
the purchase, Perry’s retention of a vendor’s lien, and the 
date, amount, number, terms, and maturity of the notes, and 
continued : 
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“Now, in consideration of the premises and of one dollar 
by Nelson W. Perry paid to the Mobile and Montgomery 
Railroad Company for the purpose of enabling the said 
Nelson W. Perry to enforce his vendor’s lien aforesaid with- 
out resorting to the courts, it has made, constituted and ap- 
= the said Nelson W. Perry, and by these presents does 

ereby make, constitute and appoint the “ak Nelson W, 
Perry its true and lawful attorney for it, the said Mobile and 
Montgomery Railroad Company, and in its name, place and 
stead to sell the above described premises, or so much there- 
of as may be necessary, upon default in the payment of said 
notes or either of them, or the interest due thereon as afore- 
said, and to make deed to the purchaser or purchasers in the 
name of said Mobile and Montgomery Railroad Company, 
* * * But in case said Nelson W. Perry shall have nego- 
tiated any of said notes before maturity, so that some other 

erson shall be the lawful holder thereof; then said lawful 
Lakin of said note or notes may execute all the powers 
herein conferred on said N. W. Perry, so far as they may ap- 

ly to such note or notes so held by such person, and in case 
of the death of said N. W. Perry, his executors, &c., may ex- 
ecute all the powers herein conferred. Both the deed and 
power of attorney were duly recorded. 

Under this purchase the rai/road company went into pos- 
session, changed some of the buildings to make them suita- 
ble for a depot, and used the property for that purpose. It 
paid the first five notes, and interest on the others up to the 
year 1874. 

On the 25th of April, 1870, the railroad company executed 
its mortgage, to certain trustees to secure an issue of bonds, 
upon all the property it then had or might thereafter acquire. 
The railroad company became insolvent in 1873, and the 
trustees filed a bill for foreclosure in the Chancery Court at 
Montgomery. A decree was obtained, under which all the 
property of the railroad company was sold, and bid in by 
the trustees for the benefit of the bondholers, the amount of 
the bid being paid in bonds secured by the mortgage. Nearly 
all of the bondholders assented to this arrangement, and un- 
der the laws of Alabama regulating the formation of such 
corporations, these purchasers formed a corporation known 
as the “Mobile and Montgomery ailway Company,” to 
which, in November, 1874, pursuant to the order of the court, 
was delivered possession and control of all the property of 
the railroad company, including the premises in controversy. 

The railway company was never disturbed in its posses- 
sion by the holders of the Perry notes or other persons who, 


as it is averred, held liens on the property older than Per- 
VoL. Lv. 
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ry’s title. It is unnecessary, however, to go into detail as to 
the alleged defects in Perry’s title, as it would seem from the 
testimony that the original purchaser from Perry (the rail- 
yoad company) was fully informed as to the state of*the title, 
and that matter was not deemed material in the present ap- 
peal. At the time the railway company took possession, 
property had greatly depreciated, and the real estate pur- 
chased of Perry was not worth the aniount then due on the 
purchase money. The railway company made no payments 
on the principal or interest of this debt, but used the prop- 
erty and collected some rents, and was in such use and pos- 
session when the bill was filed. After the new company took 
possession, its s/atus as to this property seems to have been 
the subject of some discussion among its officers, and for a 
time it was left to its president to determine what was best 
to be done about it. Afterwards, a committee of the direc- 
tory examined the matter, and came to certain conclusions 
with reference to it, stated in a report, which is mentioned 
further on. Parties interested in the notes also had inter- 
views with its president to induce him to pay the debt. On 
the 17th day of January, 1876, Hall made a formal written 
demand for the payment of the interest due on the notes 
held by him. The president of the railway company in- 
formed Hall’s attornéy that the matter would be referred to 
the legal adviser of the company. 

In April, 1876, P. Hamilton, Esq., counsel for Hall, wrote 
to Tyler, president of the railway company, asking “if the 
company was any better prepared, than it was at former in- 
terviews, for the payment of the purchase money still un- 
paid upon the depot property,” and asked to have certain 
reports furnished him, &e. To this Tyler replied, that he 
knew of no change in the position of the company, which he 
understood to be, that “as soon as the sellers of the property 
have cleared all previous liens, which they agreed to do, the 
railway company would carry out the contract, or give up 
the property without litigation.” He also enclosed certain 
reports, extracts from which were given in evidence before 
the register. Some other letters passed between those gen- 
tlemen, in one of which Tyler made a proposition to have the 
property appraised and take it at its value, but nothing seems 
to have come of it. On the 6th of June, Mr. Hamilton pro- 
posed that the railway company pay certain taxes and the 
interest, and that the other matters be left for negotiation, 
and requesting reply, otherwise a foreclosure would be re- 
sorted to. The proposition was declined ; the president of 
the railway company, it seems, was of opinion that the py 
ments and amounts expended by the old company and by 
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the new company, in improvements and repairs, would ex- 
ceed interest or rent on the amount of the purchase money, 
and that the property was not worth half of the amount the 
railroad company agreed to pay for it. 

Thereupon, on the 15th day of June, 1876, Hall, who was 
owner of six of the notes, which bad been transferred to him 
by Perry, filed a bill against the other note-holders, and 
against the Mobile and Montgomery Lailway Company, and 
also against the railroad company and others, praying, among 
other things, not material to be here noticed, that a receiver 
be appointed to take charge of the property, and to collect 
the rents, incomes and profits of the property to become 
due, and also “reasonable compensation of the railway com- 
pany, for the use and occupation it has heretofore had of 
said property.” In the first stages of the cause a motion 
was made for the appointment of a receiver, but action on 
it was postponed from time to time, and on the 14th day of 
July, 1877, the dav on which the final decree was rendered, 
another motion was made for the appointment of a receiver, 
which also does not appear to have been acted on. 

The answer of the railway company sets up certain defects 
in Perry’s title, denies any liability for the debt of the rail- 
road company, or to pay interest thereon, or to pay for use 
and occupation ; asserting that no proper demand for posses- 
sion had ever been made, and that it had done nothing to 
impair complainant’s rights, but had simply remained in- 
active, as it had the legal right to do. The answers of the 
other defendants need not be stated, as they are immaterial 
to the question here presented. 

A reference was ordered, to ascertain the respective 
amounts due the several note-holders, and certain other 
matters not necessary to be here noticed; and a reference, on 
motion of comp'ainant, was also ordered before a special 
master, to whom the other matters had been referred, to as- 
certain and report the “value of the use and occupation of 
the premises to the railway company since it has had pos- 
session,’ and also the amount of rents collected. Among 
other evidence submitted to the master, on these references, 
were certain published reports of the officers of the railway 
company made to its stockholders and directors. 

In his report to the stockholders December 18th, 1874, 
the president of the railway company, speaking of the pur- 
chase, says : 

“The recent sale of the Mobile and Montgomery Railroad, 
and its purchase on account of the first mortgage bonds, 
places the entire property and franchise in the hands of the 


new company, which has been legally organized under the 
VoL. LVI. 
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laws of the State of Alabama, and named ‘7’he Mobile and 
Montgomery Railway Company.’ 

“Tn accordance with the conditions of the mortgage, the 
trustees had the right to buy in the property for and on ac- 
count of all the bondholders, at a price not exceeding the 
amount, principal and interest, due on the bonds at the time 
of sale, as the chancellor, in his decree, instructed them so 
to do; and further, these bonds having been surrendered to 
the Register of the Chancery Court for cancellation, the Reg- 
ister should issue a certificate, entitling the holder to an un- 
divided interest equal to 1-3022 of the whole property, sub- 
ject to the following indebtedness, viz.”: (Among other 
things) “Mortgage on Mobile real estate, $12,750, due in 
June, and balance, $80,000, due in November, 1876.” 

The decree under which the purchase was made was not 
offered in evidence, but it was agreed between counsel that 
the purchase was made by the trustees in the mortgage as 
hereinbefore stated. Nothing was there stated in this agree- 
ment about the liens to which the purchase was made sub- 
ject. Tyler, in his testimony before the Register, speaking of 
the foreclosure, subject to the lien of certain bonds older 
than the one foreclosed, says: 

In the president’s report for the year 1875, under the head 
of a “statement of the condition of the railway company as 
shown by the general books of the company,” there is in- 
cluded in the liabilities the following item: “Mortgage 
notes for real estate and depot property at Mobile, $92,750.” 
In this same report, it is also stated, that “There are some 
legal matters connected with the depot property at Mobile, 
which renders it advisable not to pay the large balance, 
$92,750, due on that property, until certain mortgages, which 
antedate our titles, shall be removed, according to contract ; 
but in the meantime, we are in possession and in use of the 
property, and do not anticipate any injury to our interests 
at present, or in the future. The board of directors under- 
stand this matter fully, and indorses the policy being pur- 
sued.” 

In a report made by the president to the board of direc- 
tors, on the 23d day of March, 1876, he refers to the amount 
necessary to pay off the ‘‘debts against the company,” except 
certain mortgages and bonds, “excluding, of course, the 
amount that will be due on the Mobile depot property, when 
we agree to take it.” A committee of the directory, ap- 
pointed by that body to examine into its affairs, reported to 
the directory on the same day, and used this language with 
reference to the property : 

“We have also examined the company depot at Mobile, and 
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the adjacent property which the old company had contracted 
to buy, but which the new company are under no obligations to 
accept and pay for. The location is suitable, and it may be 
desirable that the company shall ultimately own this prop- 
erty, on which some payments have been made by the old 
company. But we find that real estate in Mobile is de- 
pressed in value, and we ‘believe nothing will be lost by a 
“masterly inactivity’—awaiting as long as possible; this 
policy being also best adapted to the present means and 
ability of tue company. At present, the sellers cannot make 
us a clear and perfect title to the property, there being some 
prior claims and entanglements. Meanwhile, the compan 
1s in possession, and its possession cannot be disturbed— 
probably not for one, two or three years, by which time, the 
indications are, that this property, or other equally suitable 
property, can be bought for a less sum than the balance the 
old company agreed to pay for the property in question— 
say $92,750. We believe that by the policy indicated, this 
or other convenient depot grounds may be eventually secured 
at about one-half that sum.” 

In a report made to the stockholders in December, 1876, 
speaking of the Mobile depot, the president says: “On re- 
ferring to the financial statements, it will be seen that the 
debits for this property have been struck from the liabilities 
of the company.” 

The special master, after hearing the parties, reported the 
value of the use and occupation, and the amount of rents 
collected, and also his conclusion as to the liability of the 
railway company for use and occupation, in event it aban- 
doned possession, the substance of his report being thus sta- 
ted by the chancellor in his opinion on exceptions to the re- 
port by the railway company: * * * “The master found 
that the technical relation of landlord and tenant did not 
exist between the holders of the vendor’s lien and the rail- 
way company, and the railway company was not liable for 
rents. In this conclusion the master was correct. 

“But he found further, that the intention to repudiate the 
transaction, and to abandon the possession of said respon- 
dent [railway company] is shadowed forth by its answer; 
and he reports the moment such repudiation and abandon- 
ment becomes manifest, the railway company becomes lia- 
ble to the note-holders for use and occupation of the lands— 
such use and occupation, however, not to exceed the inter- 
est due on said notes; and that when it elects so to repudi- 
ate and abandon, a reference should be ordered to ascertain 
the value of the use and occupation.” 


The court holding that “when the master found the rela- 
Vou. LVI. 
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tion of landlord and tenant did not exist between the note- 
holders and the railway company, all further inquiry as to 
the personal liability of the company is precluded, and that 
the only remedy of the note-holders was to sell under the 
power or file their bill for foreclosure, and apply in time for 
a receiver to intercept rents and profits pendente lite,” and 
thus prevent their going into the hands of the party in pos- 
session,—sustained the exceptions to that part of the special 
master’s report as to the liability of the railway company in 
event of abandonment. 

Sustaining this exception to the master’s report, is now 
assigned as error. 


P. Hamiiton, for appellant.—The railway company has 
never paid a cent for this property. It has used it for years 
without being disturbed, and refuses to pay interest. At first 
it treated the purchase-money as a debt, reported it among 
its liabilities, and held on to the property, succeeding to rights 
acquired by the purchase made of Perry. Latterly, it con- 
gratulates itself on possession; denies any liability to any 
party by reason of that possession ; asserts that its posses- 
sion can not be disturbed for two or three years, and that it 
can only come under liability by reason of its voluntary ac- 
ceptance of the purchase, and this, at its pleasure; and till 
such acceptance, which it proposes to postpone as long as 
possible, it intends to use its possession to force the holders 
of the debt for purchase-money to sell it, the property, ‘at 
about half the balance now due.” These facts give a plain 
equity to the vendor, or those standing in his place, that the 
vendee, and those who succeed to his rights and continued 
in quiet enjoyment of the property, shall either comply with 
the terms of the sale, or promptly decline to accept, and re- 
turn the possession to the vendor or his assignee ; or, failin 
in this, make up to the latter the fair value of the use an 
— which those succeeding the vendee have en- 
oyed. 

II. The title in this case was in the vendee, no right of re- 
entry was reserved by the vendor, and he had no right of 
possession, and could not maintain ejectment, or other legal 
action, to recover possession or rents. The right which re- 
mained in Perry and his assignees, is an equity that the lands 
in possession of the railroad, and those holding its title, shall 
be applied to the payment of the purchase-money before any 
beneficial interest shall be claimed by the vendee. The ven- 
dor’s right is to a lien on the land, the legal title in the ven- 
dee. In case of a mortgage, at least after the law day, the 


legal right is with the creditor, the equity with the debtor ; 
(2) 
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here the equity is with the creditor, the legal right with the 
debtor. In this case, the debtor, and those standing in his 
shoes, acquired the legal title, clothed with an equity in fa- 
vor of the creditor, as to the use and occupation of the property. 

Ill. The railway company is the mere assignee of the orig- 
inal purchaser, not standing as a bona jide purchaser for value 
without notice. The case shows the relation of vendor and 
vendee, and the transaction between Perry and the railroad 
company gives him an “equitable” mortgage. In this case, 
the equity is distinctly recognized by the declarations of the 
parties, and does not rest alone on mere legal inference from 
the tacts. Mr. Washburn (Real Prop., vol. 2, 86, 3d edi- 
tion) says, “the right in such case, which equity raises by 
way of lien in favor of the vendor for payment of the pur- 
chase-money, rests upon the ground that the purchaser is 
trustee of the premises for the vendor till the purchase-money 
is paid. If I convey land to you and take no collateral se- 
curity for the payment of the purchase-money, you become a 
trustee for me till the purchase-money is paid.” “To the ex- 
tent of the lien, the vendee becomes trustee for the vendor.” 
Perry on Trust, § 232 ; 43 Miss. 570; 42 Miss. 18. It is clear, 
therefore, that the railway company, the assignee with no- 
tice of complainant’s rights, holds this property in trust for 
Perry’s assignees. A trust is fastened on the land the corpus, 
and wherein do the profits of the land differ from the land? 
The legal title and right of possession being in the vendee, how 
then could complainant assert at law or equity right to the 
possession ? Complainant’s remedy was in equity, to charge 
the trustee with the value of the rents and profits, or if the 
trustee used and occupied, then with the value of such use 
and occupation. Complainant could not recover rent or pos- 
session.—52 Ala. 258. The property here was ample for the 
payment of the interest, and until the notes matured, the 
complainant could not have obtained a receiver, there being 
no waste, &c.— Hughes v. Hatchett, in MSS. 

IV. The railway company succeeded to rights of the rail- 
road company which was under personal liability for the 
debt to the vendor, and the railway company comes under lia- 
bilities to it, at least in equity. There arose an equity, in 
favor of the railroad company when the railway company 
took possession, that the latter should perform for the as- 
signor what it had undertaken to do for its vendors, and 
which the railroad company could no longer perform by rea- 
son of the transfer. The notion of aright in this railway 
company to enjoy this property at the expense of its assignor, 
or at the expense of the vendor, and without liability of any 


kind to any person, finds no countenance in any theory of 
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equity which can be advanced. “If he (the assignor) enter 
into no obligation with the party from whom he purchases, 
neither by bond, nor covenant of indemnity to save him harm- 
less from the mortgage, yet this court, if he receives posses- 
sion, and has the profits, could,: independent of contract, 
raise upon his conscience an obligation to indemnify the vendor 
against the personal obligation to pay the money due upon the ven- 
dor’s transaction of mortgage ; for having become owner of 
the estate, he must be supposed to intend to indemnify the vendor 
against the mortyage.’— Waring v. Ward, 7 Vesey, jr., Rep., 
437 ; Kiliott v. Edwards, 3 Bos. & Pul. 181, 183; 15 Vesey, 
jr. 340, 347. Whatever equities the railroad company could 
enforce against the railway company, with regard to this 
debt, and which grow out of the contract made for its se- 
curity, complainant can enforce in equity. 

V. The conduct of the railway company shows that it has 
long since elected to take the property, under the terms un- 
der which the railroad company held it. It has had long 
ey ery and not with the view of ascertaining the facts ; 
or it had full knowledge of them. Its purpose in holding 
possession, was the unconscionable one of getting something 
for nothing ; standing ready to repudiate the contract of sale, 
all the benefits of which it enjoyed, whenever it was called 
on to pay. Its right on purchasing the property of the rail- 
road company, was promptly to elect whether to take the 
pape. If it did not intend to take the property, it should 

ave restored it, and not doing this, it is accountable, so long 
as it remained in possession, for the reasonable value of the 
use and occupation. It can not take all the benefits of the 
contract and repudiate all its burdens.—2 Kent Com. 74. 
The railway company can not be permitted to speculate on 
the rights of complainant.—Perry on Trusts, § 259; Hill on 
Trustees, 219. The reason of this rule is not confined to 
technical trusts.—Perry on Trusts, § 259. 


R. Ince & G. L. Sutrn, contra.—The possession of the rail- 
way company was lawful, and its enjoyment of rents and oc- 
cupation of the property was lawful. Tiaese were but the 
exercise of legal rights, and there was nothing inequitable in 
it; “for the mortgagor ought to take steps to get into pos- 
session” (3 Atk. 44), and if he fails to do so, he can not com- 
plain that another exercises his legal rights. His own laches 
alone prevented putting a stop to rights, the assertion of 
which is now assailed as inequitable and unconscionable. 

II. Perry, and his assignees, can certainly stand in no bet- 
ter position than mortgagees. A mortgagee is not entitled 
to rent or compensation, until a receiver is appointed, or at 
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least until he has demanded possession, and notified the 
tenant, or sub-purchaser, to pay him rent.—Hilliard on 
Mortgages, ch. viii; Thomas on Mortgages, p. 301; 9 Ala. 
636 ; 4 Ala. 486; 10 Paige, 47; 33 Ala. 773 ; Jones on Mort- 
gages, 517. 

III. But what was the nature of Perry’s rights, and those 
of his assignees? He expressly reserved a lien for the pur- 
chase-money on the face of the deed. It was “an express 
lien by contract,” inconsistent with a “ vendor's lien,” which 
is an implied trust. The taking of a power of sale, in con- 
nection with an express reservation, in the deed, of a lien 
for the purchase-money, only makes the stronger case of a 
mortgage with a power of sale.—l Jones on Mortgages, 
$229. “It is equal to a mortgage taken contemporaneously 
with the deed, and nothing more.” By Perry’s contract was 
made an agreement which required some action of a court to 
declare it a mortgage. This contract was not the result of 
fraud or mistake, but adopted from deliberate choice. The 
necessities of complainant require that he should have the 
court enforce his contract as a mortgage. Does this give the 
court the right to add something not contracted for—a trust 
to account for past use and enjoyment, under an express con- 
veyance and livery of seizin? Perry did not intend to take 
or hold the legal title, and without this legal title rents can 
not be collected until after demand made. The “trust,” which 
complainant seeks to have enforced, is express, and all im- 
plied trusts are cut off. 

IV. Here the railway company went into possession under 
a conveyance to the old road, and none of the parties are dis- 
affirming the contract.—Code, § 2956. That section of the 
Code covers the whole of the common law on that subject, 
and to the extent of conflict repeals it. Perry retained 
neither a jus ad rem, nor a jusin ve. He had no title or right 
of possession, after his conveyance. His contract, far from 
raising an implied tenancy, repels it.— Tucker v. Adams, 52 
Ala. 258; Shumate v. Nelms, 25 Ala. 134. To recover for use 
and occupation, the relation of landlord and tenant must sub- 
sist by an agreement express or implied.—52 Ala. 254; 19 
Ga. 313; 11 Pick. 1; 26 Miss. 94; 15 Ill.61; 2 Hill, 540. It 
is claimed that Davidson v. Eurnest (7 Ala. 819), and Smith 
v. Wooding (20 Ala. 327), are opposed to this view. In both 
of these cases, there was an implied promise to pay rent. 
Here there was a purchase and sale, and this complainant 
affirms by his bill, and yet he asks relief which could be 
granted only on rescinding the sale, and treating the railway 


company asa tenant! A court of equity has no more power 
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than a court of law, to decree for use and occupation, in de- 
fiance of the statute. 

VI. If the complainant had a “vendor’s lien,’ he would 
not be entitled to back rents, or to recover for use and occupa- 
tion, prior to demanding possession, and enforcing his rights 
by legal remedies.— Little v. Broton, 2 Leigh. 35; 3 Iredell 
Chancery, 311; 5 Humphries, 387. He might, in a proper 
case, intercept rents accruing a/ler the appointment of a re- 
ceiver. Until he does this, he can not complain that the ven- 
dee occupies and uses the property and receives rents. If 
complainant was entitled to a receiver, he should have pressed 
his motion. Not doing so was a waiver of his right to re- 
cover for back rents and use and occupation, even if he had 
that right, if he had promptly resorted to his remedies. The 
railway company is a purchaser for value, as much so as if 
the amount bid for the property had been paid in cash, in- 
stead of bonds. 


MANNING, J.—This cause is brought before us upon a 
cross-appeal. It was here before upon a contention differ- 
ent from the one now raised. The question is, whether or 
not the Mobile & Montgomery Railway Company, purchaser 
of the property of the Mobile & Montgomery Railroad Com- 
pany, is bound in equity to pay rent for the real estate in 
controversy, during the time it had the possession and use 
thereof, to the holders of the unpaid notes executed for the 
purchase-money, by the railroad company, to Mr. Perry. 
Counsel for appellants, the holders of these notes, insist that 
the railway company is liable for such rents, not exceeding 
the interest that annually accrued upon the notes. A re- 
statement of some of the facts, will aid us in the solution of 
the question. 

When Mr. Perry conveyed the real estate, lately constitut- 
ing the depot and its appurtenances, in Mobile, of the Mo- 
bile and Montgomery Railroad Company, to that corpora- 
tion, he expressly reserved in the deed what was called there- 
in “a vendor’s lien” upon the property, to secure the pay- 
ment of the notes given for the price; and he took back from 
the company its irrevocable letter of attorney, authorizing 
Perry, or the transferrees to whom he should negotiate the 
notes, to sell, from time to time, so much of this property as 
should be necessary to pay them. The title he conveyed to 
the company was not conveyed back to him by a mortgage 
in regular form. But he was clothed with a power to sell it 
as an attorney in fact of the company, and in its name, for 
the purpose of paying the notes. 

Now, what was the nature of the interest in the real estate 
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in a, that this transaction created in Perry? If it 
made him, in effect, a mortgagee, and the possessory right 
of the company was substantially that of a mortgagor, coun- 
sel for appellant concede, as we understand, that the com- 
pany, or the purchaser from it, would not be accountable for 
the rents until possession of the property was taken, or at 
least demanded by the mortgagee. But it is contended that 
Perry had only a vendor’s equitable lien, and therefore, the 
rule in relation to mortgaged property, was not applicable. 
Whether a different rule would be applicable, if that were so, 
we need not inquire. It appears to us that by the provisions 
of his sale, Perry acquired an equitable mortgage. 

In the new and valuable work of Jones on Mortgages, it 
is said : “ There are as many kinds of equitable mortgages, 
as there are varieties of ways in which parties may contract 
for security, by pledging some interest in lands. Whatever 
the form of the contract may be, if it is intended thereby to 
create a security, it is an equitable mortgage ;” that is, of 
course, if it is not a legal mortgage.—4 162. 

And again he says, upon the authority of adjudged cases: 
“An express reservation, in a deed, of a lien upon the land 
conveyed, creates an equitable mortgage ; and when thedeed 
is recorded, every one is bound to take notice of the incum- 
brance. Thus, where land was sold, and for the purchase- 
money several promissory notes of the purchaser were taken, 
and these were described in the deed of conveyance and ex- 
pressly made a lien upon the lands conveyed, a purchaser 
on execution obtained only on equity of redemption subject 
to such lien.—Id. § 228. 

And in regard to the difference between a vendor’s equita- 
ble lien and an equitable mortgage, the same author says: 
“A lien for the purchase-money expressly reserved by the 
vendor in his dzed of conveyance, is a lien created by con- 
tract not by implication of law. It is a contract that the land 
shall be burdened with a lien until the note is paid. It is 
really a mortgage. The lien then becomes a matter of record 
when the deed is recorded. It is not waived by the taking 
of other security, as is the case with an ordinary vendor's 
lien. Jt is governed by the same rules that a mortgage is. It 
passes by an assignment of the note secured by it. It is 
foreclosed as a mortgage ; and there is the same right of re- 
demption for a limited period after the foreclosure sale.”— 

229. 
’ And of a like lien reserved in a deed of conveyance, Jus- 
tice BrapLey of the Supreme Court of the United States, 
says, it “is equal to a mortgage,” and “the purchaser has the 


equity of redemption, precisely as if he had received a deed 
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and given a mortgage for the purchase-money.”—King v. 
Young Men’s Association ; 1 Woods, 386. 

These passages are directly applicable to the deed execu- 
ted by Perry, which is under consideration in this case. The 
notes for the purchase-money are particularly described in 
it, and a vendor’s lien to secure payment of them, is ex- 
pressly reserved, The security thus provided by the con- 
tract of the parties, is an equitable mortgage. And it is the 
first case which has come under our observation, of an equi- 
table mortgage, to which a power of’ sale was annexed. This 
power is conferred by the letter of attorney executed by the 
company to Perry ; and it was intended to pass and be avail- 
able to the transferrees, respectively, of the several notes. 
But owing to the number of them, and the variety and oppo- 
sition of their interests, if not also to other difficulties, the 
exercise of this power became so embarrassed, that the aid 
of a court of equity was properly invoked, to obtain a sale 
under its direction. 

In this suit, therefore, Mr. Hall and the other holders of 
the notes stand as mortgagees. The assignment of the notes, 
carried to them the security, provided for their payment. 
The Mobile & Montgomery Railway Company, purchaser of 
the rights and interests of the Mobile & Montgomery Rail- 
road Company, acquired the mortgagor’s equity of redemp- 
tion. And because the property in question, which is subject 
to some older incumbrances, is not of sufficient value to pay 
the notes—those mortgagees, appellants in this cause, claim 
rents of the railway company, at least to an amount not ex- 
ceeding the annual interest on the notes. 

But why should the railway company’s obligation depend 
upon, or to any extent be regulated by the interest that ac- 
crued on these notes? With the mortgagor’s notes or the 
interest due upon them, one who purchases his equity of re- 
demption in the mortgaged property, without any stipulation 
on his part to pay them, need have nothing whatever to do. 
They are not the measure of any liability which the law casts 
upon him; for he does not by his purchase become person- 
ally liable for the mortgage-debt. He may give up the prop- 
erty at any time in satisfaction of the lien.—Jones on Mort. 
§ 738, and cases referred to. 

Even if the purchaser of an equity of redemption take a 
deed of it, which expressly declares it to be conveyed sub- 
ject to a specified mortgage, he does not thereby become lia- 
ble for the mortgage-debt. To create such a liability, there 
must be words which clearly import that the grantee as- 
sumed the obligation of paying the debt.—§ 748, and cases 
cited. But there is nothing in the transfer in this case, from 
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the railroad company to the railway company, which obliges 
ee latter to pay any debt of the former company to any- 
body. 
The learned counsel for appellant, Hall, spoke of the rail- 
way company, as if it were a mere voluntary grantee of the 
property, almost as an intruder without any right, legal or 
equitable. In this he was incorrect. That company was 
composed of the holders of the bonds of the railroad com- 
any. It owed them money toa very large amount. And 
ane unable to obtain payment, they purchased with these 
bonds all its railroad property and rights of property under 
the mortgage made to secure payment of them. Between 
the two companies, at least, there was an ample and valua- 
ble consideration. And the railway company acquired all 
the property and rights, to their fullest extent, of the rail- 
road company, without, as we have seen, becoming respon- 
sible for its debts. 

What were its rights in respect to the rents in question? 
So long as a mortgagor is allowed to remain in possession, 
he is entitled to receive and apply to his own use the income 
and profits of the mortgaged estate. He is not liable for 
rent. Nothing in the law of mortgages is better settled than 
this. Although the mortgagee may have the right to take 
possession upon a breach of the condition, if he does not ex- 
ercise this right he cannot claim the property. And this is 
true of a railroad as well as of any other property. If the 
mortgagees want it, they must take possession of the prop- 
erty, or pending a bill to foreclose the mortgage, apply for 
the appointment of a receiver. And even a receiver, when 
appointed, cannot recover income then in the hands of an 
agent of the mortgagor, which accrued before the receiver 
was appointed.— Noyes v. Rich, 52 Maine, 115. See, also 
Railroad Compauy v. Cowdrey, 11 Wallace, 481. 

Appellant’s counsel has very forcibly and earnestly pre- 
sented his views of the abstract rights of the parties to this 
cause. We cannot adopt those views and apply them as 
rules of law, without departing from some of the best es- 
tablished principlés in the law of mortgages, and attempting 
to navigate narrow seas without regard to the charts made 
after numerous and careful explorations, by which our course 
should be guided. 

In respect to the extracts from the reports of the Presi- 
dent of The Mobile & Montgomery Railway Company, to 
the stockholders, and from the accounts of the corporation : 
they certainly show that it was supposed, by some of the 
company’s officers, that it was its duty or interest to pay the 


notes executed to Perry. But these extracts relate to mat- 
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ters and things done within the corporation, and in respect 
to which the members might well express their views, and 
the corporation retain a record of them, without contracting 
thereby liabilities to third persons. And a corporation, like 
an individual, may change its purposes, without violating 
any legal duty to others. Counsel for appellants did not 
himself think that the proceedings referred to amounted to 
an assumption of the railroad company’s debt to his clients, 
and therefore, did not claim that it was bound to pay the 
principal of that debt ; yet the extracts they have produced 
refer as much to the principal as to the interest. The 
latter is as much a part of the company’s debt as the former, 
and as distinct an assumption of it as of the principal, would 
be necessary to make the railway cOmpany personally liable 
for it. 


The chancellor committed no error in the particulars indi- 


cated by the assignment of error, and his decree must be 
affirmed. 


McDowell, Adm’r, v. Jones, Adm/’r. 


Bill in Equity for Final Settlement of Estate, and to charge 
Estate of Surety for Devastavits by Administrator, éc. 


1. Non-claim, statute of ; what within influence of.—Every claim, arising from 
a breach of contract, is within the operation of the statute of non-claim ; 
though where the contract involves only a contingent liability, the claim may 
not accrue until the happening of the contingency, and does not fall within 
the statute until that time. 

2. Same.—The liability of a surety on an administration bond, for a de- 
vastavit committed in the life-time of his principal, is strictly matter of con- 
tract, and is absolute, not contingent; accruing at the time of the devastavit, 
and not at the time of its subsequent judicial ascertainment. 

3. Same; what will not dispense with presentation.—Knowledge on the part of 
the personal representative, of the existence of a claim, no matter how full 
and complete, is not equivalent to presentment, and does not dispense with 
the necessity of a presentment to avoid the bar of the statute of non-claim. 

4. Presentment; who can not make.—A presentment of a claim within the 
statute of non-claim, can only be made by a party who has an interest in the 
claim, and a legal or equitable right to enforce it; a presentment by an admin- 
istrator whose appointment is absolutely void, will not avoid the operation of 
the statute. 

5. Grant of letters ; when void.—A grant of letters of administration de bonis 
non is a nullity, when the order removing the administrator in chief is void ; 
and it confers on the person so appointed no authority to make presentment 
of claims due the estate. 

6. Non-claim ; statule of ; what will not avoid.—A report of insolvency by 
an administrator founded on his knowledge of claims, or on a presentment by 
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one who had not authority to make it, will not avoid the bar of the statute: 
though on such report the estate is declared insolvent. ' 


AppEAL from the Chancery Court of Wilcox. 

Heard before Hon. CuarLes TURNER. 

The original bill in this cause was filed on the 6th day of 
March, 1873, by the appellee, E. N. Jones, as administrator 
de bonis non with the will annexed of Charles Satterwhite, 
deceased, against the appellant, John R. McDowell, as ad- 
ministrator of the estate of D. C. Sellers, and numerous 
other parties. 

Its main purpose was the removal of the administration of 
the estate of Satterwhite into the Chancery Court, and its 
final settlement there, aud in connection therewith, the set- 
tlement of the administrations of F. S. McGuire and John 
W. Satterwhite, former administrators in chief, and a decree 
against the surviving administrator and the sureties on the 
administration bond for the amount found due. 

It also sought to set aside certain sales of lands made by 
the administrators in chief during the late war, and charged 
various devastavits committed by them from the year 1861 
up to the year 1867, alleging, among other things, that they 
sold in 1861 large amounts of personal property, without any 
necessity therefor, receiving payment in Confederate cur- 
rency, which was of no value to the estate; that they took 
no security on the notes ‘given for the purchase money of 
lands sold under order of the Probate Court, and of which 
they themselves purchased a large portion; that they made 
illegal investments in Confederate bonds, and on a partial 
settlement in 1867 fraudulently claimed, and were allowed 
credit, for Confederate money on hand, which, it was alleged, 
they collected from themselves after the war, alleging that 
they had paid the same for the purchase of the lands. Their 
accounts filed on this settlement, showed large investments 
in Confederate bonds, for which they were allowed credit. 
The bill also made the purchasers of the lands and the heirs 
and legatees, parties defendant. The case made by the bill 
and answer, and exhibits, so far as is material to the present 
controversy, is as follows: ; 

Appellee’s testator, Charles Satterwhite, died testate in 
Wilcox county, Alabama, in the year 1860, leaving a large 
estate, consisting of lands, about $60,000{in money, and much 
other personal property ; the debts not exceeding five thou- 
sand dollars. On the 24th day of November, 1860, F. 8. 


McGuire and John Satterwhite were appointed and qualified 

as administrators, with the will annexed, giving a joint ad- 

ministration bond, on which Sellers, appellant’s intestate, 
Vou. LVIIL. 
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was a surety. Under this appointment, they came into pos- 
session of Satterwhite’s real and personal property. Both 
administrators acted as such, after their qualification, until 
the death of John Satterwhite in 1867, after which, as the 
bill alleges, “McGuire failing to giye an additional bond, as 
required by the Probate Court, on the 24th day of January, 
1870, at an irregular term of the Probate Court of said coun- 
ty of Wilcox, an order was made removing him from the ad- 
ministration of said estate, and De F. Richards, as sheriff of 
said county, was appointed administrator de bonis non with 
the will annexed of said estate, and on the 25th day of 
April, 1870, the court stated an account against the admin- 
istrator, because of his failure to file accounts and vouchers 
for a final settlement, within one month after its order re- 
moving him, and appointed the second Monday in June, 
1870, for the hearing.” In August, 1870, McGuire made a 
settlement with Richards, on which a decree was rendered 
against said McGuire, as surviving administrator, &c., in fa- 
vor of Richards as administrator, &c., for $47,336.88. The 
bill further alleges, that an appeal was taken to the Supreme 
Court by said McGuire, and the decree of said Probate Court 
was reversed, and the case remanded on account of his re- 
moval at an irregular term of the Probate Court. After said 
order removing said McGuire was reversed by the Supreme 
Court, on the 14th day of October, 1872, at a regular term of 
the said Probate Court, “McGuire was again removed from 
the administration of said estate, by order of said Probate 
Court, and on the 14th day of November, 1872, orator was 
appointed and qualified as administrator, &c., but said Mc- 
Guire has never made any final settlement.” 

The bill further alleges that “Sellers departed this life in 
Wilcox county, on the , 18—, and John R. McDowell 
was duly appointed administrator by the Probate Court of 
Wilcox, and qualified as such, and is now administrator de 
bonis non of said estate, and within eighteen months after the 
death of said Sellers, a copy of the bond of said McGuire 
and said Satterwhite was presented to said John R. McDow- 
ell, as administrator of the estate of said D. C. Sellers, by 
your orator, as attorney for D. F. Richards, the administra- 
tor de bonis non with the will annexed, of the estate of Charles 
Satterwhite, deceased, to-wit, on the 8th day of October, 
1870; and that afterwards a copy of said bond, on the 11th 
day of September, 1871, within eighteen months after the 
grant of letters of administration to said John R. McDowell, 
was filed for presentation against the estate of D. C. Sellers, 
in the office of the Judge of Probate for Wilcox county, and 
also a decree rendered August 8th, 1870, in said court, 
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against F’. S. McGuire as surviving administrator with the 
will annexed of Charles Satterwhite, in favor of D. F. Rich- 
ards, administrator de bonis non with the will annexed. In 
consequence of the presentation of said claim by your ora- 
tor, the estate of D. C. Sellers was reported insolvent b 

McDowell, as administrator, and was on the 8th day of May, 
1871, declared insolvent by the Probate Court, and said 
John R. McDowell was continued in the administration of 
said estate as administrator de bonis non, and afterwards on 
the 18th day of September following, a copy of said decree 
and bond, verified as required by law, was filed in the Pro- 
bate Court for Wilcox county, against the insolvent estate of 
D. C. Sellers, deceased.” It further appears that on the 
10th day of December, 1870, the appellee, Jones, as admin- 


_ istrator de bonis non filed a copy of the bond in the Probate 


Court, as a claim against the estate of Sellers, making oath 
that he believed the estate of Sellers was indebted on account 
thereof to the estate of Charles Satterwhite, in the sum of 
fifty thousand dollars. 
he bill required the defendants to answer on oath, 
and McDowell so answered. He admitted the death 
of appellee’s testator, and the appointment and quali- 
fication of the administrators in chief, and the giving of 
a joint administration bond on which Sellers was surety; 
that both of them acted as administrators until the death of 
John Satterwhite in 1867, and that McGuire continued as 
sole surviving administrator, and denied all knowledge of the 
alleged devastavits imputed to them. He also admitted that 
“the death of Sellers happened about the time stated in the 
bill,” which does not give any date, and showed that he was 
duly appointed and qualified as Seller’s administrator on 
the 13th day of December, 1869. He insisted that McGuire 
continued as sole surviving administrator after the death of 
John Satterwhite until the legal removal of McGuire by the 
Probate Court on the 14th day of October, 1874; that the 
revious orders removing McGuire and appointing De F. 
ichards administrator de bonis non of Charles Satterwhite’s 
estate were mere nullities; that thereby Richards never be- 
came such administrator, and never was authorized to pre- 
sent claims in its favor. He denied that Sellers’ estate was 
ever bound to Richards, as administrator or otherwise. He, 


' in effect, admits presentation by Richards as charged in the 


bill, but alleges that such presentation and filing were made 
by Richard’s claiming to be administrator de bonis non, &c., 
when he never was such administrator, and while McGuire 
was in truth such administrator. He admitted that the 


estate of Sellers had been declared insolvent, though, as he 
Vou. LVIIL. 
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stated, not bound for any debts due by him on his own ac- 
count, and averred that it would be entirely consumed, if 
held liable for the claim preferred by the bill. He filed ob- 
jections to the claims when presented in the Probate Court. 
He now pleads the statute of non-claim, and also that the 
claim properly verified, had never been filed in the Probate 
Court, as a claim against the insolvent estate, within the 
time prescribed by law. 

The cause was submitted, as the chancellor’s decree re- 
cites, on “pleadings and proof.” He made a decree assum- 
ing jurisdiction of the administration of Satterwhite’s estate, 
and ordered a reference to state the accounts, &c. After- 
wards, in a decree confirming the register’s report, the chan- 
cellor found that the claim against Seller’s estate, upon the 
bond of McGuire and Satterwhite, had been duly presented 
against the estate of Sellers, and thereupon rendered a de- 
cree in favor of appellee against appellant McDowell, as 
administrator de bonis non of Sellers, and others, for 
$62,071.55, the amount found due, which was ordered to be 
certified in the Probate Court. The final decree also 
granted relief against other parties, on matters which need 
not be here noticed. 

McDowell alone appealed, and without.any objection being 
raised on that account, the appellee joined in the assignment 
of error. 

The rendition of any decree against McDowell, and the 
finding that the claim had been duly presented against Sel- 
ler’s estate, are now assigned as error; and also certain 
other proceedings in the cause, which need not be noticed 
further. 


Pettus, Dawson & TILLMAN, and Cocuran & Dawson, for 
, appellant.—Construing the averments of the bill with the 
answer, it seems clear that Richards was never administra- 
tor. It appears from the bill that McGuire was removed at 
an “irregular term,” and afterwards a settlement was had 
between Richards and McGuire, whom the Probate Court 
had attempted to remove, and a decree was rendered in 
Richards’ favor as administrator de bonis non. On appeal 
from this decree, the bill states that it was mele on 
account of the removal of McGuire at the “irregular term.” 
That order of removal was thus assailed on collateral attack, 
and yet the court held it void; and in reversing the decree 
as it did, necessarily decided that Richards was not admin- 
istrator and could not bring McGuire to account. It was 
thus shown that McGuire had never been removed, and con- 
sequently Richards had never been appointed, and McGuire 
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was administrator when the alleged presentment was made.— 
Boynton v. Nelson, 46 Ala.; Matthews v. Douthiit, 27 Ala. 

2. Richards, never being administrator, had no interest 
in or claim against the estate. He was a mere stranger, and 
his presentment could not amount to more than the giving 
of information to the administrator, by any other stranger. 
Such knowledge, “no matter how full and complete,” could 
not amount to a presentment.—Jones v. Lightfoot, 10 Ala. 17; 
12 Ala. 193; 10 Ala. 992. Nothing short of a presentment 
by one having an interest, will avoid the statute of non- 
claim. The presentment is in the nature of a suit, to which 
there must be parties having an interest. 

3. Whether the defaults of the principal, for which the 
surety’s estate was sought to be held liable, were judicially 
ascertained or not, the statute of non claim operates a bar to 
relief.— Fretwell v. McLemore, 52 Ala. 124. The appellee 
can not adopt Richards’ acts, and by “ratification,” after the 
bar has become complete, revive the claim. To allow this 
would be to allow him to defeat rights vested in others.— 
Cook v. Tullis, 18 Wallace, 332; Wood v. McCain, 7 Ala. 800; 
Dearing v. Lightfoot, 16 Ala. 28. To enable Jones to ratify, 
he must either have been able to do the act at the time it 
was attempted, or at the time he ratifies. Jones was not 
administrator when the presentment was attempted; he 
could not make a valid presentment after his appointment, 
the claim being then barred. Hence he could not ratify.— 
10 Wallace, 676; 18 Wallace, 332. 

4. The proceedings for the removal of McGuire and the 
subsequent proceedings had therein, were in no sense a suit 
on this claim, against Sellers or his estate. Neither he nor 
his administrator was a party; and of course they can not 
dispense with the necessity for a filing or proper present- 
ment. 


Jones & Jones, S. J. Cummina & R. Gamuarp, for ap- 
ellee.—Richards was an administrator de facto if not de 


jure.— Hooper v. Scarborough, 49 Ala. 137. In presenting the 


claim, he was confessedly not acting for himself; he was act- 
ing for those having beneficial interests in the claim. He 
was but a trustee for them. This was the legal effect of his 
acts. The doctrine of:principal and agent does not apply, 
strictly speaking, to the case. “An act professedly done for 
another person, though without any precedent authority 
from him, becomes his act, if subsequently ratified by 
him.”—Smith’s Manual of Common Law, and authorities 
there cited. 

2. The claim was properly presented, if filed against the 


Vou. Lym. 
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estate of Sellers within nine months after it “accrued.” This 
claim did not accrue, until the decree of final settlement in 
this cause.—15 Ala. 221; 24 Ala.417. There was no judicial 
ascertainment of any liability on the bond, until the decree 
in this cause.— Gilbreath v. Manning, 24 Ala. 418; Thompson 
v. Searcy, 6 Port. 393; Dean v. Portis, 11 Ala. 104; Kyle v. 
Mays, 22 Ala. 673. 

3. A claim on which a suit is pending is not required to 
be filed.— Ervin v. McGuire, 44 Ala. 506; Dolberry v. Trice, 
49 Ala. 207. We insist from the time of McGuire’s removal, 
and his being cited to make a settlement in 1870, a suit was 

ending about this very claim, which continued until the 

ling of this bill. Although in a strict technical sense 
Sellers was not a party to the suit, the result of it would be 
a decree on which, after return of no property, execution 
could issue against him. 

4. If Richards was neither ade facto or de jure adminis- 
trator, he certainly acted for some one. He had no personal 
interest in the matter. He acted for those whom he be- 
lieved he was authorized to act for. The claim was certainly 
—: If the legatees and succeeding administrator 
ound no fault with his act—if they looked upon it as an act 
done in their interest, and assented to it, what concern is it 
to McDowell about the technical relation, from a legal stand- 
point, which Richards bore to them}? The election to affirm 
or disaffirm that act was vested in those beneficially inter- 
ested in Satterwhite’s estate, and not in McDowell. Besides 
this, the claim having been presented, if defective before, was 
cured when Jones filed his affidavit to its correctness. This 
would make it good under the rule declared in Hrvin v. Mc- 
Guire, 44 Ala. 


BRICKELL, C. J.—The demand preferred by the bill 
against the intestate of the appellant, is founded exclusively 
on his suretyship on the bond of the administrators with the 
will annexed of Charles Satterwhite, deceased. Independent 
of that bond, and the breaches of its condition, by the de- 
vastavit imputed to the principals, there is no equity averred 
to charge the intestate of the appellant. The claim is then 
matter of contract strictly, and the liability of the intestate 
to answer to it, is absolute, not contingent.—Pvratt v. 
Northam, 5 Mason, 95. There is no claim arising from a 
breach of contract, not within the operation of the statute of 
non-claim. There may be contracts, involving only contin- 
gent liability, or dependent upon the future performance, or 
the happening of some particular event, of some act or duty, 
by the person to whom the promise is made, or by some 
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other person, not falling within the operation of the statute, 
Or, there may be claims not within its operation, because 
they do not accrue, until the doing of ‘some act by another, 
after the grant of administration. When the act is done, 
and the claim has accrued, the bar of the statute is computed, 
not from the grant of administration, but from the doing of 
the act, and the acerual of the claim. The familiar illustra- 
tion, is, the payment by a surety of the debt of the princi- 
pal. The claim of the surety for reimbursement arises only 
on making payment, and from that time his claim falls under 
the bar of the statute.—Neil v. Cunningham, 2 Port. 171; 
McBroom v. Governor, 6 Port. 32; Winter & Gayle v. Br. 
Bank Mobile, 23 Ala. 762. Of the former class, contingent 
claims, is the liability of an endorser of a negotiable promis- 
sory note. The contract of indorsement, in its nature and 
terms, is conditional and contingent, imposing no liability, and 
no right to demand from the indorser, until the indorsee at 
maturity makes demand of the maker, and he fails to pay, 
of which due notice shall be given the indorser.— Cockrell v. 
Hobson, 16 Ala. 349. Or, as in the case of Pinkston v. Huie, 
9 Ala. 252, which was strictly a contingent demand, depend- 
ent on future events that might never happen. The liabilit 
of a surety on an administration bond, is contingent, until 
the principal shall fail in the performance of a duty required 
of him by law. But whenever there is a failure, it is abso- 
lute, and he is bound to answer to those having the ultimate 
interests in the assets, for whatever injury they may sustain 
from the breach of the condition of the bond. The modes 
of enforcing the liability may vary, as the remedy pursued 
may be in law or in equity. This does not change the char- 
acter of the liability ; that is fixed by, and is determined 
from the nature and terms of the bond, and not by the rem- 
edies which may be pursued for its enforcement. In Jones v. 
Lightfoot, 10 Ala. 17, it was held that a monied demand, de- 
pendent for its existence on the reformation by a court of 
equity, of a written contract, was within the operation of the 
statute; that it could not be be regarded as accruing — 
on the rendition of the decree correcting the mistake, thou 
such decree was necessary to give a right of action for the 
demand. The court say: “A contingency, excepted from 
the operation of the statute, cannot depend upon the action 
of the court in granting or refusing relief. If the party 1s 
not entitled to a judgment, or decree, at the hands of the 
court, he has no claim against the estate, and there 1s an 
end of the controversy. If he is, it cannot be considered as 
contingent, whether it will be granted or refused. In this 


case, upon establishing the fact of mistake in the deed, and 
Vou. LVI. 
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the injury consequent thereon, the redress was as certain as 
upon an instrument in writing for the payment of money. 
Whether a claim exists or not, does not depend upon the 

roof by which it is established, or the forms in which re- 
fief must be sought, and indeed, the argument, if allowed, 
would go the entire length of repealing the statute.” 

The devastavit the bill imputes to the principal was com- 
mitted in the life of the surety. The right of action of the 
legatees, whose representative for the purposes of this suit, 
the appellee is, was complete before the death of the surety. 
The Court of Probate, on their application, could have com- 

elled a final settlement of the administration, and the dis- 
tribution of the assets. Or, a court of equity would have 
entertained a bill for a settlement of the administration and 
distribution, against the administrators and their sureties, 
rendering decrees against them jointly, for the defaults of 
the principals.— Moore v. Armstrong, 9 Port. 697. If the 
remedy had been pursued in the Court of Probate, during 
the life of the surety, the decrees rendered against the prin- 
cipals would have been conclusive on him, and the founda- 
tion for immediate suits at law on the bond, against princi- 
pals and sureties. Or, executions could have issued against 
the principals, out of the Court of Probate, and on a return 
of no property found, then execution could have issued against 
principals and surety. The liability of the surety accrued 
asa claim, by the devastavit. It was not dependent on a 
future contingency, or on a condition, or event which might 
never happen. It was not the subject of a suit at law, nor 
was there any right of action at law against the surety, until 
the devastavit had been established by a judgment or decree 
against the administrators. A claim may fall within the 
operation of the statute of non-claim, though the right of 
action thereon has not accrued. It is enough, that the 
claim, the right to demand in the future, certainly exists.— 
King & Barnes v. Mosely, 5 Ala. 610; Jones v. Lightfoot, 
supra. Otherwise, bonds, promissory notes, or other con- 
tracts for the payment of money at a future day, would be 
excluded from the operation of the statute, until their ma- 
turity. If there was any uncertainty, it was the uncertaint 
of establishing the devastavit, so as to bind the surety. Sue 
uncertainty is not the contingency which relieves a ‘claim 
from the operation of the statute. In Fretwell v. McLemore, 
52 Ala. 124, after patient and deliberate consideration, we 
held, the claim against the estate of a deceased surety of an 
administrator, to recover for the devastavit of the adminis- 
trator, committed in the life of the surety, was within the 
operation of the statute of non-claim. This decision has 

(3) 
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been followed since, in Owen's Adm’r v. Corbitt, Adm’r, and 
Foster v. Holland’s Adm’r, MSS. These decisions are there- 
fore conclusive, that the demand preferred by the bill falls 
within the operation of the statute ; and they are sustained by 
the decision of Judge Srory, in Pratt v. Northam, supra, con- 
struing a similar statute of Rhode Island; and by the decis- 
ion of the Supreme Court of Tennessee, on a similar statute, 
in Hooper v. Bryant, 3 Yerg. 1. 

It would not be doubted, that if judgment or decree had 
been obtained against the administrators, so that the right 
of action at law on the bond, against them and tle sureties 
would be complete, the claim against the surety would fa'l 
within the operation of the statute. Yet such judgment or 
decree would not enlarge, or in anywise affect the liability of 
principal or surety. That liability accrued from the un- 
faithful administration, the breach of the condition of the 
bond. The judgment or decree simply establishes the right 
of the plaintiff to sue at law on the bond; no other than par- 
ties who have reduced their demands to judgment or decree 
having the right to such suit. But as is said in Thompson 
v. Searcy, 6 Port. 393, it is not the foundation of the action, 
and is recited in the declaration, or complaint, only as fact, 
the existence of which is indispensable to the plaintiff's 
right of recovery. 

The bill proceeds on the supposition, that the claim is 
within the statute, and consequently avers a presentment 
was made within eighteen months after the grant of letters 
testamentary, by the presentment of a copy of the adminis- 
tration bond to the appellant. Such presentment is averred 
to have been made by De Forest Richards, as administra- 
tor de bonis non, with the will annexed of the testator, through 
the appellee as his attorney. The presentment is substan- 
tially admitted by the answer, though it is denied that 
Richards was the administrator de bonis non of the testator, 
or that he had any interest in the estate, legal or equitable, 
or any right or authority to make the presentment, so as to 
intercept the operation of the statute of non-claim. It can- 
not be doubted that the appellant, by this presentment, was 
fully informed of the existence of the claim ; but the uni- 
form construction of the statute has been, that knowledge 
of the’existence of the claim on the part of the personal 
representative, no matter how full and complete, will not 
avoid the bar of the statute, and dispense with the present- 
ment it requires, either in equity or at law.—Jones v. Light- 

Soot, supra; Bogg’s Adm’r v. Br. Bank Mobile, 10 Ala. 970; 
Pipkin v. Hewlett, 17 Ala. 291. Such knowledge may, in all 


cases, be imparted by, or acquired from, mere strangers, who 
Vou. LvIL. 
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are without authority over, or right in, or connection with 
the claim. To avoid the operation of the statute, it is re- 
quired there shall be an act done by the creditor or claimant 
—a presentment of the claim; and it is this act only, which 
satisfies the words or purposes of the statute.—Br. Bonk 
Decatur v. Hawkins, 12 Ala. 755. The presentment must 
not only furnish the personal representative, knowledge of 
the existence of the claim, but also knowledge that those 
having the right and interest, rely on, and intend to enforce 
it. The knowledge of the existence of the claim may be de- 
rived from a stranger, but the further fact of the intent of 
those in interest to rely on and enforce it, can be derived 
from them alone, or from their agents.—Jones v. Light/oot, 
supra. Itis the knowledge of this last fact, derived from 
the presentment, the statute authorizes and requires, that 
furnishes the personal representative with just and legal 
grounds for resisting applications made for the payment of 
legacies, or for distribution, after the expiration of eighteen 
months from the grant of administration; or, if legacies 
may be paid, or partial distribution may be made, of the 
necessity of deferring final settlement, and the amount of 
assets he should retain to await the establishment of such 
claim. It is a necessity, therefore, the presentment should 
be made by a party having an interest in the claim, and a 
right, legal or equitable, to its enforcement.—AHallett & 
Walker v. Br. Bank Mobile, 12 Ala. 193; Cook v. Davis, 
ib. 551. 

The only connection Richards had with the claim was in 
the capacity of administrator de bonis non, under the appoint- 
ment made by the Court of Probate, on the 2d Mente in 
August, 1870. If that appointment was valid the present- 
ment of the claim could have been made by him, as it could 
also have been made by any of the legatees entitled to dis- 
tribution. We are, however, constrained to declare that ap- 
pointment void—a mere nullity; and that the presentment 
made by Richards was the act of a stranger, which may have 
given to the appellant notice of the existence of the claim, 
but did not, and could not, inform him of the further indis- 
pensable element of a presentment, that the estate of the in- 
testate. was looked to for payment. 

It is not now matter of controversy in this court that there 
cannot, within the same jurisdiction, be two valid grants of 
administration on the same estate, existing at the same 
time—one or the other must be void.— Matthews v. Douthitt, 
29 Ala. 373; Coltart v. Allen, 40 Ala. 155; Nelson v. Boynton, 
54 Ala. The case as it is presented by the pleadings, and 
the transcript, from the Court of Probate, exhibited with the 
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bill, does not leave the validity of the order removing Mc- 
Guire from the administration in chief an open question. 
The bill alleges its invalidity, and further discloses that when 
its validity was directly presented to this court, on an ap- 
peal from a decree rendered against McGuire as a removed 
administrator, in favor of Richards as administrator de bonis 
non, it was declared void. That order being void, the grant 
of administration de bonis non to Richards was of necessity 
void. The administration in chief not being vacant, there 
was no room for an administration de bonis non. 

The presentment subsequent to that made by Richards, 
was after the expiration of eighteen months from the grant 
of administration, and cannot revive the claim the statute 
has barred. Nor do we think it material that the appellant, 
because of his knowledge of the existence of the claim, re- 
ported the estate of his intestate insolvent. A personal rep- 
resentative may report an estate insolvent whenever he is 
satisfied the assets are insufficient for the payment of debts. 
When he makes such report, he files a full statement, not of 
the claims which may have been presented to him, but of 
such as have come to his knowledge.—R. C. $$ 2178-9. If such 
claims are not presented within eighteen months after the 
Srant of administration, it is a valid objection to their allow- 
ance as claims, entitled to share in the distribution of the 
assets. Though if filed within nine months after the decree 
of insolvency, in the Court of Probate, and before the expi- 
ration of eighteen months, such filing would operate as a 
presentment.—Lattimore v. Williams, 8 Ala. 428. The re- 
port of insolvency does not indicate more than that the ap- 
pellant had knowledge of the existence of the claim—it does 
not indicate there had been a presentment of it. In Jones v. 
Lightfoot, supra, the testator had set apart a sum of money 
for the payment of the claim, and the executors had deferred 
the settlement of the estate, awaiting the issue of a suit in- 
volving it, and had employed counsel to defend the suit. 
These were facts indicating only the knowledge of the execu- 
tors, that the claim existed. Yielding to the words and 
spirit, and purposes of the statute, we are constrained to 
declare the chancellor erred in overruling the appellant's 
plea of the statute of non-claim. As the case is now pre- 
sented, it is a positive bar to the relief sought against him. 

The appeal has been taken and prosecuted by the appel- 
lant alone, without joining his co-defendants in the Court of 
Chancery, and he alone has assigned errors in this court. 
The appellees, without objection to the mode of taking and 
prosecuting the appeal, have joined in the assignment of 


errors. The conclusion we have reached renders it neces- 
Von. LVIII. 
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sary that the decree as against the appellant, should be 
reversed, and the bill as to him dismissed. In no other 
respect and as to no other party, is it disturbed. 


Note By Reportrer.—After the'delivery of the opinion, the 
appellee petitioned for a rehearing, and in event that was 
denied, for a modification of the decree dismissing the bill as 
to appellant, so as to make it one of reversal merely, and to 
remand the cause, that appellee might make certain amend- 
ments, which would show that Richards acted not merely as 
administrator, but also as agent of some of the heirs and 
legatees of Satterwhite. Accompanying the petition were 
three affidavits tending to establish these facts. The appel- 
lant filed counter affidavits, denying these facts. The fol- 
lowing response was made thereto: 


Per Curiam :—The application for a modification of the 
judgment rendered in this cause on a former day of the 
term, so that the cause may be remanded, and the oppor- 
tunity afforded for an amendment of the pleadings, and the 
introduction of further evidence, must be overruledjon the 
authority of Johnson v. Glasscock, 2 Ala. 249; Maury v. Ma- 
son, 8 Port. 211; Rumbley v. Stanton, 24 Ala. 712. 


Haynie, Adm’r v. Robertson. 
Bill in Equity to vedeem. 


1. Conditional sale; what constitutes.—Where there is no debt or obligation 
to pay, there can be no mortgage. Consequently, when the grantor conveys 
by absolute deed, with covenants of warranty, and takes from the grantee an 
obligation in the form of a penal bond, which recites the conveyance, and also 
that the parties have agreed that the grantor may have the right and privilege 
to redeem at a stipulated price, and within a specified time, and it is condi- 
tioned that the grantee will convey according to the agreement, but does 
not bind the grantor to redeem, according to the agreement, the transaction 
is a conditional sale and not a mortgage, although it originated in a loan of 
money. 


AppgEaL from the Chancery Court of Mobile. 

Heard before the Hon. Huriosvo AUSTILL. 

This was a bill filed by one Chambers, the intestate of the 
appellant, against the appellee Robertson and others, to 
redeem a certain store which had formerly belonged to Cham- 
bers. 

The case, made by the pleadings, is as follows : Chambers, 
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appellant’s intestate, being greatly embarrassed and execu- 
tions being in force against his property, in April, 1867, 
accepted a loan, proposed by the defendant Hibbs, on the 
following terms: Hibbs agreed to loan him five thousand 
dollars with which to pay off the execution against him, 
which amounted to about forty-one hundred dollars, and also 
a mortgage held by one Brady on a certain store owned by 
him in Mobile. Chambers was to pay him twenty-five hun- 
dred dollars for the use of the money for two years, give a 
deed to the store above mentioned, taking from Hibbs at the 
same time a written agreement to reconvey the store, at any 
time within two years, upon the payment to him of seventy- 
five hundred dollars. 

The bill charges, that after the deed had been delivered to 
Hibbs, he gave to one Secor five thousand dollars, with 
instructions to pay off the mortgage on the store and the 
amount of the executions against Chambers. In compliance 
with this request Secor took the money and paid the amount 
of the judgment and costs, for which executions had been 
issued. The judgment being larger than anticipated, and 
not enough remaining to pay off the mortgage to Brady, Se- 
cor deposited the balance with one Dorrance, who soon after 
failed. Chambers called on Hibbs soon after for the remain- 
der of the money agreed to be loaned, and was informed by 
him of its deposit with Dorrance and of bis failure, Hibbs 
at the same time refusing to pay the amount, insisting that 
the loss should fall on Chambers. Hibbs, in November, 1868, 
conveyed the store in controversy to one Charles R. Marxen 
for the recited consideration of five thousand dollars. 

Some time in 1569, Marxen conveyed the property to the 
appellee Robertson, who was in possession when the bill 
was filed. The bill charges “that both Marxen and Robert- 
son knew at the time they purchased the store that Hibbs 
had paid only forty-one hundred and seventy-six dollars 
therefor.” Robertson alone defended, and he denied any 
knowledge of Chambers’ equity. 

The chancellor, on the hearing, dismissed the bill, and 
this decree is now assigned as error. 


Boyes & OverRALL, for appellant. 


P. & T. A. Haminron, confra.—No debt remained from 
Chambers to Hibbs, and without a debt there can be no 
mortgage.—36 Ala. 148; 27 Ala. 634; 28 Ala. 226; 12 Ala. 
680; 42 Ala. 680; 42 Ala. 32; 2 Edwards’ Chy. 147. 


STONE, J.—It is unquestionably the law, that parties may 


Vor. LVM. 
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make their own contracts, in their own terms, and compel 
their performance as made, or recover damages for their 
breach, unless they infringe some rule of law, or of public 
policy. When contracting, they may mould the terms to suit 
their own conveniences and tastes, The law clothes them 
with power to buy, to sell, to make and receive mortgages, 
and to make sales, reserving the privilege to repurchase. 
Courts are guardians of people who are sui juris, not for the 
purpose of pronouncing their contracts wise or unwise, but 
for the purpose of protecting them in the enjoyment of their 
legal rights and civil independence. I profess myself no 
advocate of any dogma, which says to the citizen, laboring 
under no civil disabilitv, “This form of contract is more 
advantageous to you than that, and therefore I will strain 
legal intendments at the expense of your intention, that you 
may be relieved of the hardships of a bargain you probably 
intended to make.” The intention of contracting parties, 
gathered from the terms of their contract, must control in 
its interpretation, if that intention violate no principle of law. 
If we fall below this standard, we make contracts rather 
than interpret them. 

A mortgage is, in equity, a hypothecation or pledge of 
property for the security of a debt. There must be a debt, 
or there can be no security for its payment. Hence it issaid, 
if there is no debt, there can be no mortgage. Debt, in this 
connection, means a duty or obligation to pay, for the en- 
forcement of which an action will lie. In McKinstry v. Con- 
ly, 12 Ala. 678, it was said, in effect, that whether a transac- 
tion was a mortgage or conditional sale, depended on the 
inquiry, did the party have a remedy for the recovery of the 
money on a debt? Was there a legal Nability which wonld 
support an action? And in Peeples v. Stolla, at the Decem- 
ber term, 1876, we said, “The effect of a mortgage made by 
one capable in law of executing such contract, 1s to leave on 
the mortgagor a personal liability for the residuum of the 
debt, if, on foreclosure, the property mortgaged fails to yield 
a sum sufficient to pay it in full. Hence, one of the tests by 
which to determine whether or not a mortgage was intended, 
is the existence or not of a debt to uphold it. If there is 
no debt, there can be no mortgage. On the other hand, 
security for a debt is incompatible with the idea of a condi- 
tional sale.” 

A mortgagee, it is said, has three remedies, and can pros- 
ecute one orallof them. He can sue for tlie debt, as a debt, 
can maintain ejectment for the recovery of the premises, and 
can also maintain a suit in equity to foreclose the mortgage. 
Doe, ex dem. v. McCloskey, 1 Ala. 708, Cumulative authority 
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that there must be a debt, which will support an action at 
law, to uphold a mortgage. See also, Murphy v. Barefield, 
27 Ala. 634; West v. Hendrix. 28 Ala. 226; Swift v. Swift, 
36 Ala. 147; Beck v. Blue, 42 Ala. 32; Robinson v. Farelly, 16 
Ala. 472. 

In the present case, it is manifest that Hibbs retained 
no debt against Chambers. The latter only bargained for 
the privilege of repurchasing. He was under no legal obli- 
gation to do so. Hibbs could maintain no action against 
him for not paying the money, and could not have foreclosed 
the contract as a mortgage. The transaction was a sale, 
with the privilege to repurchase, reserved to the seller.— Con- 
way v. Alexander, 7 Cranch, 219; Flagg v. Mann, 14 Pick. 
467 ; Taylor v. Cornelius} 60 Penn. St. 187; Weed v. Snow, 1 
Mich. 128; Knowlton v. Walker, 13 Wis. 264; Ruffin v. Wo- 
mack, 30 Texas, 332; Robinson v. Willoughby, 65 N. C. 520; 
Sharkey v. Sharkey, 47 Mo. 543. 

Some authorities are not strictly reconcilable with these 
views, but we decline to follow them.—See Heath v. Williams, 
30 Ind. 495; Dow v. Chamberlain, 5 McLean, 281; Pensoncan 
v. Pulliam, 47 Til. 58. 

Decree of the Chancellor affirmed. 


Tisdale, Ex’or, v. Maxwell. 


Action on Promissory Notes and Accounts. 


1.° Promissory note payable to tivo persons ; prima facie import of.—A note 
payable to two persons, prima facie, imports that each has a joint and cceval 


interest; but it mzy, nevertheless, be showh that the consideration moved . 


from them in separate and unequal amounts and values. 

2. Same ; collections under ; when subject of set-off by executor of one of the 
mayees, when such by the other.—The executor of one of the payees, when sued 
y the other or another demand, may set-off against him the amount in excess 

of his share, which the plaintiff collected on such note. 

3. Transaction with deceased person; what does not involve. —On an issue in 
such a case, as to the interest which the respective payees had in such a note, 
the plaintiff is a competent witness to prove the consideration of the note, 
who owned the property which formed that consideration, and its value; such 
evidence, on his part, does not involve any ‘‘transaction with, or statement 
by” the decedent, within the meaning of §3058 of the Code, 

4. Same; what constitutes.—Any understanding between the two, by which 
the note was made payable to both, or by which the testator was to take cer- 
tain property turned over by the makers of the note, etc., would involve a trans- 
action with the decedent; and the plaintiff is not a competent witness, in his 
own behalf, to prove such facts. 

5. Promissory note, giving of ; what presumptive evidence of —The giving 
of a note is prima facie evidence of the settlement of all previous accounts 

VoL. Lym. 
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between the parties; but no such presumption arises as to notes previously 
iven. 
6. Same; presumption as to ownership of. —Where a note, payable to two 
persons (not partners), is found by the executor of one of them, among the 
apers of his testator, after his death, and is produced on the trial, this is pri- 
ma facie evidence that the note belonged to him in his representative capacity, 


and was unpaid. ' 


ApprAL from Perry Court of Quarter Sessions. 

Tried before Hon. Pownatan Lockett. 

This was an action brought by the appellee, Maxwell, 
against the appellant, Tisdale, as the executor of one W. W. 
Tarry, to recover the amount of a promissory note made by 
his testator, on the 8th day of January, 1872, and the bal- 
ance due upon account between Maxwell and the deceased. 
On the trial, the appellant introduced in evidence, under a 

lea of set-off, a note made by Benjamin Ware and Joseph 
oars, and payable to Tarry and Maxwell, stating at the 
time that he had found the note among the papers of his 
testator, and that he had been in possession of it ever since ; 
that soon after finding it, he had a conversation with Ben, 
Ware, one of the makers, who informed him that Maxwell 
had collected the note. Ware, the maker of the note, was 
introduced as a witness, and testified that he and his co- 
maker, Joseph Tarry, had purchased of Tarry and Maxwell 
two mules, a wagon and harness, and that the note above re- 
ferred to was given in part payment of the purchase-money, 
the balance being paid by the sale of a horse to them. That 
he first applied to defendant’s testator to make the purchase, 
who referred him to the plaintiff, saying he would consent to 
any trade Maxwell would make with him. He further testi- 
fied that, after the death of defendant’s testator, he had paid 
all but fifteen dollars on the note to Maxwell. Tisdale also 
introduced, in support of his plea of set-off, orders to the 
amount of thirty-two dollars and ninety cents, a draft in fa- 
vor of one Harwood, drawn by Maxwell, on and paid by his 
testator, and a due bill in favor of his testator, signed by 
Maxwell, for eighty dollars, and dated January 7th, 1871. 
Maxwell was then introduced as a witness in his own behalf, 
and testified that he was the owner of the wagon and harness 
and one of the mules sold to Ware and Joseph Tarry. In 
reply to the question, “what became of the horse which was 
received in part payment for the wagon, harness and mules,” 
he answered, that “he did not know what had become of it, 
but that the horse was placed in Tarry’s possession, and 
that he had seen the horse in Tarry’s lot.” He further test- 
ified that he had never sold the horse, or received anything 
on account of his sale by appellant’s testator; that he was 
living with Tarry at the time the transaction was made. 
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This testimony was objected to, on the ground that it related 
to a transaction of plaintiff with defendant’s testator, and 
that witness was, therefore, incompetent to testify concern- 
ing it. This witness, on cross-examination, testified that the 
property for which the note was given, belonged, in part, to 
him and in part to defendant’s testator, and that he made 
the trade after consulting with him, and with his approval 
and consent. Witness further testified, that he had never 
seen the note of Ware and Tarry from the time of the trade 
to the date of trial. Harwood was introduced as a witness, 
and testified, that he did not recollect what was the consid- 
eration for the draft in his favor; that Maxwell was the 
agent of Tarry, and frequently settled Tarry’s accounts with 
him, and that he had no recollection of Maxwell’s having owed 
him that amount of money; that his books showed that 
about the time the draft was drawn, Tarry owed about fifteen 
dollars, and he had freight bills against him for about nine 
dollars. He was then asked, might not this draft have been 
given by Maxwell in part payment of Tarry’s account, and 
replied that it might have been given for that purpose, but 
he had no recollection of the circumstances ; and, on cross- 
examination, be said it might have been cashed by him, for 
the accommodation of Maxwell. 

This was, in substance, all the evidence, and the court 
charged the jury that the giving of the note sued on was pri- 
ma facie evidence of the settlement of all previous indebted- 
ness between the parties, up to its date, and that such set- 
tlement included the due bill for eighty dollars, given by 
Maxwell to Tarry, in January, 1871. This charge was ex- 
cepted to by the appellant. 

On a motion for a new trial, the plaintiff, in obedience to 
the order of the court, remitted the amount of draft of 
Harwood, which had been included in the verdict rendered 
for the plaintiff. 


W. M. Brooks, for appellant. 
J. W. Busn, contra. 


STONE, J.—The note, or agreement, of December 6th, 
1871, by Benjamin Ware and Joseph Tarry, to Tarry and 
Maxwell, imports, prima facie, a joint and co-equal interest 
in the two payees. This, however, does not preclude proof 
of the true transaction, and that the, consideration moved 
from them, in separate and unequal amounts and values. 
And if it be shown that such was the real transaction, then if 


one of the payees collected more than his share of the claim, 
VoL. Lymm, 
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an action for money had and received would lie against him 

in favor of the other payee, for such excess of collections. 

And such excess could also be pleaded and proved as a set-off, 

against a suit by the party to whom the excess of payment 

had been made. This, because there is no evidence of a 
artnership between Tarry and Maxwell. 

In the trial of this cause in the court below, it became a 
material inquiryy how much was the several interest of the 
two parties, Tarry and Maxwell, in the said note or obliga- 
tion of Ware and Tarry, and to what extent each had made 
collections. Maxwell, plaintiff below, was introduced as a 
witness. He was competent to testify for himself as to all 
matters involved in the issue, except “transactions with, and 
statements by” Tarry, the deceased.—Code of 1876, $3058. 
It would seem that this question ought, generally, to be of 
easy solution. Any understanding or agreement between 
Maxwell and Tarry, by which the note was to be made pay- 
able to the two, or, by which Tarry was to take the horse, 
or, to take him on account of the sum due him, would be a 
transaction with Tarry, to which Maxwell could not testify 
on his own account. It was competent for him to state the 
ownership and value of the several pieces of property that 
made up the consideration, and the fact, if such was the case, 
that Tarry had possession of the horse, or sold him to an- 
other.—See Cousins v. Jackson, 52 Ala. 262. The testimony 
of Maxwell, “that the horse was placed in Tarry’s posses- 
sion,” falls within this rule. It was a transaction with Tarry, 
as we understand the bill of exceptions. The court erred 
in admitting this evidence. 

The Court of Quarter Sessions also erred in charging the 
jury that the giving of the note by Tarry to Maxwell, dated 
January 8th, 1872, was prima facie evidence of the settle- 
ment of all previous indebtedness, ineluding the due bill 
for eighty dollars, given by Maxwell to Tarry, and bearing 
date January 7th, 1871. The rule is, that the giving of a 
note is prima facie evidence of the settlement of all previous 
accounts between the parties ; but no such presumption arises 
as to notes previously given.—See 1 Brick. Dig. 297, § 645. 
The possession and production of the note by Tarry’s execu- 
tor, was prima facie evidence that the note was his, in his’ 
right as executor, and unpaid.—/Jarrell v. Lillie, 40 Ala. 271. 

The various rulings of the court, in regard to the order for 
$25.68, drawn by Maxwell on Tarry, and in favor of Harwood, 
were rendered immaterial by the remititur of that sum made 
by the appellee, in pursuance of the order of the court. . 
Should the question come up again, we know no reason why 
any legal facts and circumstances may not be proved, which 
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tend to show the consideration of the order, or the fund, if 
any, against which it was drawn. 
Reversed and remanded. 


Dawson wv. Hoyle. 
Bill in Equity to remove Cloud on Title. 


1. Mortgagee; twenty years possession by, presumption as to.— Where prior to 
the year 1850 the mortgagee took possession of the mortgaged premises, and 
after occupying them for some time, conveyed absolutely to another, and the 
possession of the mortgagee and his vendee continued for more than twenty 
years, without interruption or claim from the mortgagor or his heirs, a sale of 
the property and conveyance under the mortgage, or almost any thing else, 
necessary to give repose to the title of the purchaser, will be presumed. 


AppEaL fsom Mobile Chancery Court. 

Heard before Hon. Apam C. FELDER. 

This was a bill filed by the appellees, Hoyle and wife, 
against the appellant, Dawson, and the New Orleans, Mobile 
and Chattanooga Railroad Company, and seeks to remove 
an alleged cloud on the title to a certain lot, (conveyed by 
Hoyle and wife to the railroad company,) by reason of a claim 
of title by Dawson, and to compel the company to pay the 
stipulated price. The bill charged that Mrs. Hoyle, as the 
sole heir of one Ashton, owned the property in question by 
descent from her father; that she had put the railroad com- 
pany into peaceable possession, and that the claim of title 
of Dawson was derived from the trustees of the Planters and 
Merchants’ Bank, who never had any title to the property. 
Dawson answered, setting up a mortgage of the land in con- 
troversy by Ashton to the bank in 1842, and a sale and deed 
to him by the commissioners of the bank in 1850. The evi- 
dence shows that, as early as 1844, the bank was in quiet 
possession of the lot, claiming the same as owner, and that 
Dawson entered soon after the execution of the deed to him 
and held possession of the lot until 1870, when the railroad 
entered. Dawson set up the possession of his vendor and 
himself for the length of time shown, as a bar to the relief 
sought. The railroad company filed a cross bill, setting up 
the title both of Dawson and Hoyle and wife, asking that the 
court determine who had title to the land, and offered to pay 
for the same at a price which had been agreed upon wit 


Dawson, if his title was good; at the same time insisting on 
VoL. Lin. 
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the title derived from Hoyle and wife. The chancellor de- 
creed that the property belonged to Mrs. Hoyle, ordered the 
company to make payment to her, and enjoined Dawson from 
ee | up any claim to the lot in controversy; hence this 


appeal. 


T. A. Hamiton, L. Grppons and P. Hamiiron, for appel- 
lant.—The demand asserted by the bill is barred by the 
statute of limitations—the possession of the mortgagee after 
the law day is adverse, and adverse possession for a period 
of twenty years is a full answer to the bill.—28 Ala. 263; 32 
Ala. 93; 2 Cowan & Hill, notes, 319; 21 Wall. i47. 


GerorGE N. Stewart, contra. 


No brief for appellee came to Reporter’s hands. 


STONE, J.—The evidence in this record shows that the 
Planters and Merchants’ Bank, through its commissioners, 
was in possession of, and exercising acts of ownership over 
the property in controversy, for several years before the 
year 1850. The bank was, certainly, a mortgagee of the 
property from Ashton, by mortgage executed in 1842, to 
secure a large debt therein described. There is no positive 
proof that that mortgage debt was ever paid in whole or in 
part, but the circumstances tend strongly to show that it 
never was, unless it was done by a surrender, or sale of the 
mortgaged premises under the mortgage. In 1850 the bank, 
by its commissioners, sold and conveyed the property by 
absolute deed, and for a valuable consideration, to defendant 
Dawson, who took immediate possession, and remained in 
uninterrupted possession and control of it until 1870—much 
more than twenty years after the commencement of the 
bank’s possession, under which he claims. During all this 
time, there is not a word of claim to the property set up by 
the heirs of Ashton. If Mrs. Hoyle had even shown a right 
to the property, her right accrued when the Planters and 
Merchants’ Bank first took possession. True, she was then 
a minor, but that disability ceased in 1856. The present bill 
was filed eighteen years afterwards. 

After the lapse of twenty years of uninterrupted posses- 
sion and enjoyment of this property by Dawson and his ven- 
dor, we will presume a sale of the property and conveyance, 
under the mortgage, or almost any thing else, which is neces- 
sary to give repose to his title—See 1 Brick. Dig. 806, 7, 8, 
S$ 38, 65, 66, 67, 68, 69, 71. 
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There is no equity in the original bill, and it should haye 
been dismissed. 

The only title the railroad has or claims to this property, 
is the deed of Hoyle and wife. The cross bill seeks to re- 
move an alleged cloud on the title so acquired from them, 
We have shown above that they had no title, and they could 
convey none to therailroad. It results that the railroad has 
no title to be relieved of impending clouds; and the com- 
plainant in the cross bill can take nothing thereby. 

The decree of the Chancery Court is reversed at the cost 
of Alexander Hoyle and the New Orleans, Mobile & Texas 
Railroad Company, incurred in and about this appeal in the 
court below and in this court, and the original bill is dis- 
missed at the cost of Alexander Hoyle; and the cross bill is 
dismissed at the cost of the complainant therein. 


Oliver v. Robinson. 


Real Action in the Nature of Ejectment. 


1. Tux sale; what law determines validity of. —The validity of a tax sale de- 
peuds upon the law in force when it is made. 

2. Same; what essential to validity of .—Presumptions are not indulged in 
favor of the regularity of proceedings for the sale of land for non-payment of 
taxes; and the party claiming title under them, must show that all the substan- 
tial requirements of the law, authorizing such sales, have been fully complied 
with. 

3. Same; what will excuse demand on owner, and search for personalty.—Where 
the owner of lands rewains bona fide unknown, after proper effort to ascertain 
the ownership, it will dispense with necessity for demand on him, or search 
for personal property. 

4. Same; when linds can not be assessed to ‘unknown owner.”——Lands can not 
lawfully be assessed to ‘‘unknown owner,” if, at the time of making the assess- 
ment, the officer had the means of ascertaining, by proper inquiry and search, 
who the owner was—such as the owner’s occupation or open possession, or 
other information which would make known the owner; and having such 
means of information, he can not assess the lands to ‘‘anknown owner,” and 
sale under the assessment would be void. 

5. Act of February 26th, 1872; what not a compliance with.—Under the act 
of February 26th, 1872, ‘‘to establish additional revenue laws for the State of 
Alabama,” which governed a tax sale made in July of that year, it is provided 
that ‘‘taxes not entered by the assessor in his assessment books, shall not be 
collected by the tax assessor, unless an assessment thereof shall have been 
made and entered by him on the assessment books, both original and copy, 
under the supervision of the probate judge;” and an entry on a small ‘‘supple- 
mental book” by the tax collector, of an assessment against property, to ‘‘un- 
known owner,” which had escaped the assessor, no assessment having been 
made on the assessment books, original or copy, under the supervision of the 
probate judge, will not uphold such assessment, or a sale made under it. 

VoL. LVI 
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6. Mistake in description of lands; when will avoid sale.—If there is a mate- 
rial difference in the description of the numbers of lands as assessed and as 
advertised—as a difference in the range in which they are situate—a purchaser 
at tax sale, will take no title to the lands thus misdescribed. 


AppraL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. Smiru. 

The appellee, Thomas Robinson, brought his statutory 
real action against the appellant, Mary E. Oliver, to recover 
a tract of land belonging to her, which had been assessed to 
“owner unknown,” and purchased by the appellee Robinson 
at a tax sale. Two years having elapsed, and the property 
not having been redeemed, the probate judge made and de- 
livered a deed of the lands to Robinson, who thereupon 
brought suit. 

A part of the land sued for was described in the tax deed 
and in the complaint, as the northeast quarter of northeast 
quarter of section 29, township 17, range 19; but there was 
no entry made by the tax collector, as shown by said sup- 
plemental book, of the lands by that description ; “ but there 
was an assessment of northeast quarter of northeast quarter 
of section 29, township 17, range 18, which the tax collector 
testified was a clerical error, and meant to be the lands just 
above named.” ‘ 

On the trial, evidence was offered that the tax collector 
had ample means of ascertaining who was the owner of the 
land, but that he neglected or refused to avail himself of it. 
This evidence, which is fully stated in the opinion, was ruled 
out on the objection of the plaintiff, and the defendant duly 
excepted. 

In the charge given by the court, the jury were instructed, 
among other things, “that the failure of the tax-col- 
lector to use means which might be had, to ascertain the true 
owner of the land, can not effect the plaintiff’s right to re- 
cover, unless there is proof tending to show fraud, and 
the plaintiff had knowledge of the fraud.” The defend- 
ant excepted to this portion of the charge, as also to 
the refusal of the court to receive the proffered evidence, and 
to give the following written charges, requested by the de- 
fendant: ‘4. If the jury believe from the evidence that the 
tax-collector had offered to him, means of ascertaining the 
ownership of the lands in question, and failed or refused to 
avail himself of such means, then a sale of such lands as 
unknown lands, is void.” 

“5. If there is a difference of the description of the num- 
bers of the lands, in the assessment and advertisement for 
sale of unknown lands, then the tax-title, under a sale of 
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such lands, gives no title to the purchaser of such lands un- 
described in the assessment.” 

There was a verdict and judgment for the plaintiff, and 
the defendant appeals. 

The charge of the court, the refusals to charge as requested, 
and the exclusion of the-proof offered, are now assigned as 
error. 


F. C. Ranpors, for appellant. 
Rice, Jones & WILEY, contra. 


STONE, J.—The present statutory real action was brought 
to recover lands which the appellee had purchased at tax- 
sale—the purchaser relying on a deed from the tax-collector 
to support his title. The tax-assessor of the county had 
failed to assess the taxes on these lands for the year 1871, 
and they were assessed by the collector in the month of Jan- 
uary or February, 1872, to “owner unknown.” The tract, 
240 acres, was sold in July, 1872, and purchased by appellee, 
for the sum of $52.50, the amount of taxes, costs, and ex- 
penses attending such assessment and sale, for taxes of the 

ear 1871. The tax-collector testified, “that he assessed 

ands named in complaint, for escaped taxes of 1871, to 
owner unknown; that he entered such assessment in a small 
supplemental book, which was produced, and contained as- 
sessments of all lands that had escaped assessment and tax- 
ation for the year 1871, of both known and unknown owners. 
That he assessed said lands of unknown owners in no other 
book than said supplemental book and his sales-book, a copy 
of which sales-book, or record of sales, he furnished to the 
judge of probate and treasurer of said county. That he en- 
tered bac? assessment of lands of unknown owners in said 
supplemental book, because there was no room in back part 
of the original assessment book—which latter fact he made 
known to the probate judge and Court of County Commis- 
sioners, who furnished witness with said supplemental book, 
and directed him to make the entry of assessment of lands 
of unknown owners in said book.” 

The tax-assessor was introduced and testified, “that he 
had not assessed lands named in complaint for the year 
1871—that they had escaped him.” Defendant then offered 
to prove by this witness that, before the advertisement and 
sale of said lands by the tax-collector, as lands of unknown 
owner, he [the assessor] offered to lend to the tax-collector a 
map or plat of all the taxable lands in the county of Mont- 


gomery, showing the owners thereof; which said map was 
VoL. LVI. 
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made for the private use of witness [the assessor], and was 
not authorized by the probate judge, or Court of County 
Commissioners of said county. The said map or plat was 
shown to the court, and had the lands sued for marked across 
their face, with name of defendant as owner. Witness testi- 
fied that the tax-collector, Robinson, refused to make use 
of said map or plat, saying he had a better one.” This tes- 
timony was ruled out, and defendant excepted. 

In the revenue law, which was in force at the time this as- 
sessment was made—Pamph. Acts, 1868, p. 227—are the fol- 
lowing provisions : 

Section 31. “That the assessors shall give at least fifteen 
days notice, by bills posted at five or more public places in 
each election precinct, and twenty days notice in the official 
newspaper for the county, of the time and place, in each 
election precinct, that he will attend to assess the taxes. 

Sec. 32. “That upon the failure of the assessor to attend 
any appointment made by him in any precinct, he shall, af- 
ter legal notice, fill a new appointment; or, at his option, 
forfeit all claims to fees from such persons in such precincts 
as were disappointed by his non-attendance as assessor. 

Sec. 34. “That, after the assessor shall have completed 
his sittings, as required by section 31 of this act, in’ each 
year, he shall make a demand, in person or by deputy, upon 
delinquent tax-payers, or such as have failed to meet him at 
his appointments, wherever he may find them; and when 
unable to find them, he may leave a written notice at the 
residence of each such delinquent, and it shall be the duty 
of such delinquent to make a return to the assessor before 
the first day of June following. 

Sec. 35. “That having failed to procure from any delin- 
quent a list of taxable property, before the first day of June, 
the assessor shall ascertain from inquiry, or otherwise, the 
property and other items of taxation, upon which such per- 
son is liable to be taxed, to the best of his information and 
judgment. 

Sec. 38. “That it shall be the duty of the assessor to 
make out a complete list of all the lands in his county sub- 
ject to taxation, in a book properly ruled and bound, and 
beginning with the lowest section, township and range, and 
proceeding in numerical order to the highest, setting oppo- 
site each division, or subdivision of section, the name of the 
reputed owner thereof; and when the owner is not known, 
these words, “owner unknown.” Such statement or list 
shall be included in the same volume with the assessment of 
tax.” 

If the tax-assessors would conform faithfully to these stat- 
(4) 
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utory requirements, there would be few persons who could 
escape them ; and it would seem that, in the nature of things, 
but little land would have to be assessed to ‘owner un- 
known.’ The ‘complete list of all the lands in his count 

subject to taxation,’ together with ‘the name of the reputed 
owner thereof,’ set ‘opposite each division or subdivision, 
which section 38 requires him to make, when considered in 
connection with his duty to visit every part of the county, 
would seem reasonably to forbid that there could be much 
land in any county, the owner, or reputed owner of which 
he could not easily learn. Possession and occupation of 
lands, in the absence of all other proof, is prima facie evi- 
dence of ownership, and is constructive notice to all persons 
acquiring an adversary interest, of every right, legal or equi- 
table, which such possessor owns.—2 Brick. Dig. 627, $s 39, 
40, 41; Anderson v. Melear, Dec. term, 1876; 2 Brick. Dig. 
519, $181. When the owner or claimant, or any one hold- 
ing under him, is in the actual occupation, the assessor is 
without excuse for assessing such lands to “owner unknown.” 
While ascertaining, ‘from inquiry or otherwise, the property 
and other items of taxation,’ and the value of the same, with 
a view of assessing the taxes upon it, under section 35 of the 
act, it would add little or nothing to his labors, to inquire 
for the reputed owner or occupant of the property, if real 
estate. And personal property is rarely so disconnected 
from all possession and claim of ownership, as that the owner 
is not discovered, at the same time the property is. And the 
duty of demanding in person, or by deputy, or by written 
notice, when unable to find them, that delinquents shall make 
a return of the subjects of taxation for which they are liable, 
goes still further in disarming the assessor of all excuse for 
leaving his assessments incomplete. To sum up: it is the 
duty of the tax-assessor, after giving very ample notice, to 
furnish to each tax-payer an opportunity to meet him, in the 
tax-payer’s own precinct, rs sections 31 and 32 of 
the act of 1868. He isnow required to furnish him two such 
opportunities.—See Pamph. Acts 1875-6, p. 55, chap. 5, sec. 
2. He is also required to make and have a complete list of 
all the lands subject to taxation in his county, with the name 
of the reputed owner set opposite each division or subdivis- 
ion.—Act of 1868, $38; Act of 1875-6, ch. 5, $9. Delin- 
quents who fail to meet the assessor at his precinct appoint- 
ments, are then entitled to demand or notice, under section 
34 of the act of 1868; ch. 5, § 4 of the act of 1875-6. After, 
and only after the observance of these statutory requirements, 
is the assessor authorized to make the assessment, upon the 


property and other items of taxation belonging to the delin- 
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uent, ascertained from inquiry or otherwise.—Act of 1868, 
§ 35; Act of 1875-6, ch. 5, $5. In addition to the foregoing 
mandatory injunctions of duty found in the revenue law of 
1868, under the act of 1875-6, ch. 5, $7, itis declared, “That 
the tax-assessor shall, before he' begins the assessment in 
each year, file in the probate court of his county an affidavit 
that he will diligently and carefully seek to ascertain each 
and every article and subject of taxation within his county, 
and that he will faithfully discharge all the duties imposed 
on him by law.” This oath imposed no new duty upon him. 
It only solemnized existing duties by the sanction of an offi- 
cial oath. 

Section 50 of the act of 1868 declares, “That it shall be 
the duty of the tax-collector, while engaged in the collection 
of taxes, to assess the taxes of persons who have escaped 
the tax, assessor, entering up all such assessments in the back 
part of the books of assessments for each year.” Same pro- 
vision in act of 1875-6, p. 61, ch. 6, $7, with slight change. 
The purpose and spirit of this section were and are, that if 
persons liable to be assessed, had escaped the tax-asgessor, 
and the tax-collector, while engaged in the collection of taxes, 
discovered such persons, it was made his duty to assess the 
same, entering the assessment as the statute provides. The 
statute then made it the duty of the tax-collector, after giv- 
ing the required notice of time and place, to attend in each 
precinct, for the purpose of receiving the taxes due from the 
several tax-payers.—Act of 1868, §§ 45 and 46. The act of 
1875-6, requires him to attend for such purpose, after proper 
notice, twice in each precinct.—Ch. 6, $$2, 3,4. After fill- 
ing these appointments, the tax-collector was required, under 
the act of 1868, $48, to be present at the office of the treas- 
urer of the county, for five days previous to the first of De- 
cember, to afford tax-payers a further opportunity of there 
paying their taxes ; and under the act of 1875-6, to be pres- 
ent at the county site for five days next preceding the first 
day of January, for the same purpose.—Ch. 6, $5. After 
this, it was and is the duty of the tax-collector to make a 
personal or written demand on the tax-payer, before resort- 
ing to coercive measures to collect the taxes—Act of 1868, 
§ 49; act of 1875-6, ch. 6, sec. 6. Of course, this notice 
would be dispensed with, where, after reasonable inquiry and 
diligence, the owner not being found, it could be safely and 
conscientiously affirmed that the owner is wnknown. 

In the forced collection of taxes, it is the duty of the col- 
lector to first levy upon personal property, if to be found. 
Act of 1868, $53; act of 1875-6, ch. 6,$9. Perhaps it was 
not necessary to search for personal property in this case, as 
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the lands were assessed to ‘owner unknown. If the owner 
was really unknown, and could not be ascertained with rea- 
sonable > aca such would, without doubt, be the rule. 
The collector could have no guide in such a search. We 
have stated the rule for the purpose of showing how zeal- 
ously the law screens lands from unnecessary sale, in pay- 
ment of taxes. 

“Where no personal property can be found, with reason- 
able search, the tax-collector shall proceed against the real 
estate of any delinquent tax-payer, inthe manner hereinaf- 
ter ws Eos a 8 of 1868, § 54; Acts of 1875-6, ch. 6,§ 14. 

We have shown above that the tax-assessor and tax-col- 
lector had many opportunities to learn and know who was 
the owner of the lands in controversy. If the tax-assessor 
had observed his plain duty, he would have assessed the 
lands to Mrs. Oliver; for he had a map of the lands, on which 
her name was marked as owner. She was probably in pos- 
session, and this should have notified both the assessor and 
collector, while they were ascertaining the value of the land 
for assessment, that she was the owner. Moreover, the as- 
sessor testified, and he was uncontradicted, that he tendered 
to the collector the use of his map of the lands of the coun- 
ty, with the names of the owners marked across the several 
tracts, and that the latter declined to accept it, saying he 
had a better one. It is manifest that proper inquiry and 
search were not made, to ascertain who was the owner of these 
lands. Lands can not be lawfully assessed to ‘owner un- 
known, when the owner is known; and if the assessor or 
collector, who makes assessment, has, at the time, the means 
of ascertaining who the owner is—such as open possession 
by the owner—this is equivalent to actual knowledge, and 
will avoid a sale made under such assessment.— Proprietors 
of Cardigan v. Page, 6 N. H.182; Brown v. Veazie, 25 Maine, 
359; Ainsworth v. Dean, 21 N. H. 400. 

There is another fatal defect in the appellee’s title. The 
assessment of taxes by the collector was made in January or 
February, 1872. On the 26th February, 1872, the act was 
approved “ to establish additional revenue laws for the State 
of Alabama.”—Pamph. Acts, 4. By the 8th section it is en- 
acted, “That taxes not entered by the assessor in his assess- 
ment book, shall not be collected by the tax-collector, until 
an assessment thereof shall have been made and entered by 
him in the assessment books, both original and copy, under 
the supervision of the judge of probate.” The sale in the 
present case was made more than four months after the en- 
actment of this statute, and the record proves the require- 


ments of this statute were not complied with. 
VoL. LVI. 
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That portion of section 87 of the revenue law of 1868— 
‘page 325—which declares that a deed made pursuant to a 
tax sale, shall be conclusive evidence of certain prerequi- 
site facts, seven in number, has been, repeatedly adjudged 
unconstitutional by this court.—See Davis v. Minge, Decem- 
ber term, 1876. The facts, of wliich it is declared to be 
prima facie evidence, are not involved in the questions dis- 
cussed above, and exert no influence in their solution. 

In a sale of land for taxes, great strictness is required. 
To divest an individual of his property, every substantial 
requisite of the statute must be complied with. No presump- 
tion can be raised in behalf of a collector who sells real es- 
tate for taxes, to cure any radical defect in his proceedings ; 
and the proof of regularity devolves upon the person who 
claims under the collector's sale-—See 2 Brick. Dig. 469, 
gs 28, 34, 35, 38. 

In Brown v. Veazie, 25 Maine, 359, it is said, “To make 
out a valid title to land sold to obtain payment of taxes as- 
sessed thereon, the purchaser under a collector’s sale must 
show that the provisions of law preparatory to, and author- 
izing such sales, have been punctiliously complied with.” 
See Shimruin v. Inman, 26 Me. 228. 

In Cooley on Taxation, 324, that profound jurist summar- 
ized the doctrine on.this subject in the following forcible 
terms: “ Tax sales are made exclusively under a statutory 
power. The officer who makes them sells something he does 
not own, and which he can have no authority to sell, except 
as he is made the agent of the law for the purpose. But he 
is made such agent only by certain steps which are to pre- 
cede his action, and which, under the law, are conditions to 
his authority. If these fail, the power is never created. If 
one of them fails, it is as fatal as if all failed. Defects in 
the conditions to a statutory authority can not be aided by 
the courts; if they have not been observed, the courts can 
not dispense with them, and thus bring into existence a 
— which the statute only permits when the conditions 

ave been fully complied with. Neither, asa general rule, 
can the courts aid the defective execution of a statutory 
power; they may do this when the power has been created 
by the owner himself, and when such action would presump- 
tively be in furtherance of his purpose in creating it; but a 
statutory power must be executed according to the statutory 
directions ; and, presumptively, any other execution is op- 
posed to the legislative will, instead of in furtherance of it. 
It is, therefore, accepted as an axiom when tax sales are un- 
der consideration, that a fundamental condition to their va- 
lidity is that there should have been a substantial compliance 
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with the law, in all the proceedings of which the sale was 
the culmination. This would be the general rule in all cases, 
in which a man is to be divested of his freehold by adver- 
sary proceedings; but special reasons make it posdnde ap- 
plicable to the case of tax sales. 

In the charge of the court given, and excepted to by ap- 
pellant, and in refusing charges 4 and 6, requested by ap- 
pellant, the Circuit Court erred. 

There was also error in rejecting the proof offered to be 
made by the tax-assessor. 

The law affecting the questions described above, has been 
changed by the act “'To provide for the collection of delin- 

uent taxes,” approved February 9, 1877.—Pamph. Acts, 20. 
‘hat statute does not affect this suit.. 
Reversed and remanded. 


Tuscaloosa Scientific and Art Asso- 
ciation v. State ex rel. A. O. Murphy. 


Proceeding to vacate Charter. 


1. Demurrer, ruling of court on; when not revisable-—Rulings upon demur- 
rer not shown otherwise than by recitals in the bill of exceptions, cannot be 
revised on appeal. 

2. Misuser or non-user ; who may institute proceedings against corporation 
for.—Under the act of 1843 (Clay’s Dig. 515, § 39) the soiicitor of the cirenit 
was authorized to institute proceedings to have a declaration of forteiture 
against a private corporation for misuseror non-user, only at the instance of and 
in behalf of the State; and hence it was held the solicitor could not institute 
such proceedings at his own volition, but only on the direction of the Attor- 
ney General or the Legislature. 

3. Same; who may institule proceedings, under §§ 3419-20 of Code.—Under 
the statute, subsequently adopted and now forming-a part of the Code 
(§§ 3419-20) it is provided that such action may be brought on the intorma- 
tion of any person giving security for the costs of the action, to be approved 
by the clerk of the court in which the same is brought, and whenever security 
for costs is given and approved by the clerk, any person may institute and 
prosecute proceedings in that court, under § 3420 of the Code. 

4. Charter of private corporation ; proceedings to vacate charter of.—Although 
individuals having no special interest in private corporations, may institute 
proceedings for their dissolution, yet the proceedings are something more 
than a mere private suit, and are conducted in the interest of the State, no 
matter by whom brought; and the relator cannot confess error or dismiss the 
suit, without leave of the court before which the proceeding is pending. 

5. Tuscaloosa Scientific and Art Association, act incorporating ; what does not 
authorize.—There is nothing in the provisions of the act to incorporate the 
Tuscaloosa Scientific and Art Association, for the purpose of encouraging 
science and art and aiding the University of the State in replacing its library 
and establishing a scientific museum, approved February 3d, 1866, which 
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gives any warrant for setting up a lottery, or the selling of tickets authorizing 
the winner to demand money in the first instance. 

6. Same; rules furnished agents by; admissibility of.—Where the corpora- 
tion issued and furnished rules to its agents for their guidance, in conducting 
the scheme of awards and prizes authorized by its charter, the corporation 
may introduce them in evidence, when a forfeiture of the charter is sought for 
violations of the charter by its agents; it being for the jury to determine, in 
view of the evidence, whether it was the bona fide purpose of the corporation to 
be governed by such rules, or whether the rules were mere machinery to give 
the conduct of its business a show of legality, violations of which by agents 
were acquiesced in, or connived at by the officers in charge of its affairs. 

6. Witness; what jury may lock to, in determining weight of testimony by.—In 
determining the weight to be accorded to the testimony of a witness testify- 
ing to violations of its charter by the defendant corporations, the jury may 
look to the fact (if they find such tobe proved) that the proceeding was the 
result of a combination between the owners of two other rival lotteries, and 
such witness was interested or concerned in either of them. 

8. Forfeiture of charter; what not ground for.—Where the corporation has 
given instructions to its agents, in accordance with its charter, for their 
guidance in conducting its business as prescribed by such charter, violation 
of these instructions by the mere agents of the corporation, without the 
knowledge of the corporation, is not ground for a forfeiture of the charter. 


AppEAL from Cireuit Court of Mobile. 

Tried before Hon. H. T. Tou.mrn. 

This was an information filed by the State in the relation 
of A. O. Murphy against the Tuscaloosa Scientific and Art 
Association, for the purpose of having their charter declared 
forfeited for misuser. The information alleged that the 
Association was formed for the purpose of distributing 
articles of art and science, and that by its charter it was au- 
thorized and empowered to receive subscriptions and to sell 
and dispose of certificates of subscription which shall enti- 
tle the holder thereof to any articles whic!: may be awarded 
to them; but the act provides that such distribution of 
awards shall be fairly made in public after advertisement, 
by lot, chance or otherwise, at its office in Tuscaloosa or at 
any other convenient place that may be selected by the said 
corporation. The charter further provided, that before any 
distribution the corporation should advertise a list of all the 
articles to be drawn for, with the value of each article. The 
Association was, by its charter, allowed to distribute paint- 
ings, scientific instruments, and anything useful or orna- 
mental, “save and except money or legal currency of the United 
States of America.” The charter further provided, that if 
any winner of any of the prizes offered should believe that 
the prize was not worth the annexed value in money, he 
should be entitled to an appraisement of the article, and if 
the value thus ascertained was not equal to the value adver- 
tised, he should be entitled to demand and receive from the 
Association in lieu thereof the money value of the article as 
advertised, or a sufficient sum in addition to the article, to 
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render the amount received by him equal to the value adver- 
tised. The information alleged that the defendant, in viola- 
tion of its charter, and contrary to the criminal laws of the 
State, was engaged i in carrying on a lottery; that the only 
prizes distributed were money prizes, and that the business 
of the corporation has been habitually conducted, not in 
accordance with its charter, but that said charter was used 
as a contrivance to evade the law and to gamble with the 
buyer of the ticket or certificate sold by it, for money and for 
no other thing. 

On the hearing the defendant moved the court to dismiss 
the information, on the grounds: Ist, because it is at the in- 
stance of a private relator, instead of the Attorney-General 
of the State; 2d, it was filed without leave of the court, first 
obtained ; 3d, defendant is not bound to answer the infor- 
mation. This motion the court refused and the defendant 
excepted. The record contains a demurrer to the informa- 
tion, but the judgment entry fails to show the ruling of the 
court thereon. 

The relator was introduced as a witness, and testified that 
he had been in the employ of defendant as an agent for the 
sale of tickets, and the payment of prizes drawn by the hold- 
ers of tickets sold by him, and that the only instructions 
received by him in regard to these matters were verbal ones 
by the secretary and ‘treasurer of the corporation, which did 
not specify what article should be drawn, but simply related 
to the sale of certain combinations to be drawn. ‘'Bhe wit- 
ness further testified that he sold the tickets as for a money 
= and that the transaction was so understood by the 

uyer of the tickets so sold; that he never offered the win- 
ners any object of art, or any other thing of value but money; 
that he had no such thing in his office, and that there was 
no other form or ceremony in settling for the prize than the 
demand and payment of money for the prize drawn. He 
further testified that there was no advertisement in the news- 
papers of the objects of art to be distributed, and that there 
was no notice of them in the oftice where he sold the tickets ; 
but that he had seen a standing placard on a pasteboard in 
the central office, containing a ‘list of some articles which 
were never changed. He further testified that in the year 
1869, he had an office in the central office of the defendant, 
and that it was usual during that time to pay the prizes 
drawn in money, without the offer of any thing and without 
any other form or ceremony than the presentation of the 
ticket. 

One Ballentine testified that he had been commissioner 


for the defendant, to see that the drawings were fairly con- 
VoL. LVIII. 
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ducted, and that he had, while acting in such capacity, seen 
a great many prizes paid at the central office of the defend. 
ant, and that according to his observation it was usual to 
offer an article of art or value to the drawer of a prize before 
paying the prize in money, and that in some instances he 
had known other articles than money to be given to the win- 
ners. He also testified that there were at the central office 
a considerable number of chromos, pictures, &c., to be used 
as prizes, and also, that as he understood, arrangements had 
been made with merchants in the city to deliver, on the order 
of the defendant’s treasurer, any article drawn as a prize. 
He also testified that agents were instructed not to pay a 
prize in money, unless upon refusal of the article drawn, and 
that printed rules to that effect had been generally distribu- 
ted to agents. 

One Lewis testified that he had often bought tickets in 
the distributions of the defendant, and had drawn several 
prizes, all of which were paid in money without the offer of 
anything else, and that he bought his tickets with the under- 
standing that the prizes were to be paid in money. “On 
cross-examination this witness testified that on one occasion 
he was told he must sign some paper before he got his money ; 
that he did not know or care what it was, but that he was 
informed that he’ must sign it to get his money, and he 
therefore signed it, but that nothing but money was ever 
offered him.” 

One St. Paul, a witness for the defendant, testified that as 
attorney for it he had been requested to prepare all forms 
used by it, in conformity with its charter, and that as such 
attorney he prepared the tickets used, and also a form of 
refusal and appraisement. The witness testified that the 
body of rules and regulations were used by defendant, and 
that several thousand copies had been distributed, chiefly to 
agents. This witness further testified, that he had often 
seen prizes drawn paid in kind, and that on some occasions, 
where the defendant did not have the articles drawn, they 
had procured them from dealers and delivered them to the 
winners of the prizes. 

Defendant then offered in evidence the rules and regula- 
tions prepared by the witness, St. Paul ; to the introduction 
of which the plaintiff objected, on the grounds, “first, that it 
was not shown by any record of the defendant, or otherwise, 
that they had been adopted by the corporation ; because, if 
they were rules and regulations of the defendant’s, there was 
better evidence of the fact than was contained in a mere 
printed pamphlet, distributed by the defendant’s manager ; 
and because the rules were no answer to regular and con- 
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stant acts of its agents, known to and approved by it.” 

The court sustained the objections and excluded the testi- 
mony, to which the defendant excepted. There was evidence 
that the relator had, at one time, been in the employ of the 
defendant, and that on its failure to give him a better place 
than agent for the sale of tickets, he had left its service and 
was, at the time he testified, in the employ of one Moses, 
who was the owner of an interest in another lottery, known 
as the Mobile Charitable Association, and between whom and 
the officers of the defendants there existed a good deal of 
ill-feeling, growing out of the efforts of defendant to break 
up the lottery of which Moses was the manager. It also 
appeared that Moses paid the expenses of this suit, including 
attorney's fees. There was also evidence that one Boyd, 
who was interested in another lottery, known as the Mutual 
Aid Association, had also employed counsel to assist in the 
prosecution of this suit. This was all the evidence neces- 
sary to an understanding of the points decided. 

The defendant then requested the following charges in 
writing: 3. “If the jury believe, from the testimony, that the 
defendants gave instructions to their agents, and that these 
instructions were in accordance with its charter, then proof 
that the instructions were violated by the agents, without 
the knowledge of the defendants, does not make such acts of 
the agents the acts of the corporate body and there should not 
be a verdict of guilty.” 9. “ If the jury believe, from the evi- 
dence, that this prosecution is the result of a combination 
or conspiracy by and between the proprietors of the Mutual 
Aid Association, and the Mobile Charitable Association, and 
that such associations are engaged in the lottery business; 
and if they believe from the testimony of any witness that 
he was concerned or interested in either of said associations, 
that circumstance may be considered by the jury in deter- 
mining the credit they will give to his testimony.” These 
charges the court refused to give, and the defendants ex- 
cepted. The various rulings of the court to which exceptions 
were reserved, are now assigned.as error. 


[Nore py Reporrer.—After the submission of the cause 
in this court, the attorney for the relator, upon instructions 
from his client, filed a confession of errors in the record. ] 


Percy Waker, ALEX. McKriystry and Henry Sr. Pavt, 
for appellant.—This proceeding could only be instituted by 
the State or by the Attorney-General.—9 Cranch, 43; 4 
Wheat. 661; 11 Ala. 472; 19 Md. 239; 5 Mass. 230; ib. 423; 
8 Peters, 281; 19 Ala. 514. The charges requested by the 
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appellant are free from error, and they should have been 
given. 


Joun W. A. Sanrorp, Attorney General, with whom was 
J. LirtLe SMITH, contra.—The Code now gives any citizen a 
right to file the information upon complying with the requi- 
sites of that section—R. C. § 3080. The case in 19 Ala. 
arose under a different statute. 


STONE, J.—The rulings of the Cireuit Court on the de- 
murrer filed to the information are shown only in the bill of 
exceptions. Our uniform holding is that such question, thus 
presented, will not be considered.—Petty v. Dill, 53 Ala. 641. 

A corporation is a franchise. Its privileges are conferred 
by the sovereignty ; and hence, it is defined to be “a branch 
of the king’s (or governmental) prerogative, subsisting in 
the hands of a subject,” or citizen.—2 Blackst. Com. 37 ; 
3 Kent Com. 458; Zhe State v Moore & Ligon, 19 Ala. 514. 
The power to create private corporations, and to confer on 
them privileges not enjoyed by the general public, is rested 
on the public services such corporations are supposed to per- 
form ; such as increased facilities to commerce, employment 
given to labor, and increase of public wealth. Or, when the 
corporation is eleethosynary in its purposes, the benefaction 
it proposes to bestow. It is thus shown that the public 
have an interest even in private corporations, and in their 
uses and abuses. Based on this idea, this court held, in The 
State v. Moore & Ligon, 19 Ala. 514, that the solicitor of the 
circuit, of his own volition, could not institute proceedings to 
have a private charter declared forfeit, for nonuser and 
misuser. And it is here contended, on the authority of 
that case, that the present information should not be enter- 
tained, because it does not appear that the Attorney-Gen- 
eral, or any other competent State authority, directed or au- 
thorized the institution of the proceedings. 

The case of The State v. Moore & Ligon, supra, arose un- 
der the act of 1843.—Clay’s Dig. 515, § 39. That act author- 
ized the solicitor of the circuit to sue out the process therein 
authorized, “at the instance of, and in behalf of the State,” 
&e. Under the clause we have italicised, this court held that 
the solicitor could not move in such matter of his own mere 
volition, but could only act under the direction of the Legis- 
lature, or of the Attorney-General. We think the reasoning 
of our predecessors in that case was sound. 

The present case arises under statutory provisions, which 
were enacted after the case of State v. Moore & Ligon was 


determined.—_See Code of 1852, $§ 2651-2; Code of 1876, 
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$$ 3419-20. Under this statute, not only may the judge of 
the Circuit Court direct the solicitor of the circuit to bring 
the action, but “such action may be brought on the informa- 
tion of any person, giving security for the costs of the action, 
to be approved by the clerk of the court in which the same 
is brought.” This language is so entirely unlike that of the 
former statute, that we feel bound to give it a different con- 
struction. The Legislature thought they were sufficiently 
guarding the public against an abuse of its process when 
they required security for costs. We feel constrained, by the 
language of the statute, to hold that whenever security for 
the costs is given and approved by the clerk, any person 
may institute and prosecute proceedings under section 3420, 
Code of 1876. 

The act, under which the appellant claims the right to 
carry on its business, has,a very attractive caption.—See 
Pamph. Acts 1865-6, p. 269. “Encouraging science and art, 
and aiding the University of the State in replacing its library, 
and establishing a scientific museum,” are certainly very 
praise-worthy purposes. The testimony in the present record 
tends to disclose the machinery of a lottery, organized and 
conducted as such enterprises usually are, for the determina- 
tion and distribution of pecuniary prizes, on the combination 
principle. Looking into the body of the statute, we fail to 
find any warrant for setting up a lottery. How far the im- 
posing manifesto has been realized, in the encouragement of 
science and art, or in aiding the State University in replacing 
its library, and establishing a scientific museum, or, how far 
the premiums offered by the Association for essays on 
science and art, or works of art, or useful inventions, have 
tended to awaken the creative and inventive genius of the 
“citizens of Alabama,” the record does not inform us. We 
only know the working of the enterprise in the evidence be- 
fore us.—See Marks v. The State, 45 Ala. 38. 

In three particulars we think the Circuit Court erred. 
There is much testimony in the record, tending to show that 
the agents and employes of the Association did not follow 
the rules adopted and given to them for their government ; 
and that these violations of rules were known to, and not 
disapproved by those having control and management of the 
corporation. The stereotyped indorsement on what are 
called “certificates of subscription,” indicates very clearly 
that the premiums and awards sometimes offered to the win- 
ners of prizes were not expected to be taken, but that the 
value in money would be demanded and paid. The appraise- 
ment was to be a condemnation—not even a reduction of 


value—for the printed form affirms “that the articles drawn 
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by this certificate are not worth the prices affixed to them.” 
This savors strongly of simulation. A vigilant, faithful 
administration of the law looks beyond the thin covering, 
under which violators of legal duty sometimes seek to con- 
ceal themselves. The law deals with facts, when they can be 
ascertained ; not with pretexts and disguises. Still, the evi- 
dence tended to show that the rules offered in evidence were, 
at least sometimes, furnished to the agents. The testimony 
was simply oral; and it was for the jury to determine 
whether it was the sincere purpose of the company to be 
governed by the rules; whether they were disregarded by the 
agents, with the knowledge, connivance, acquiesence, or ap- 
probation of those having the management; or whether this 
was mere machinery, to give to the performance a show of 
legality. The rules should have been allowed to go the jury, 
with proper instructions. 

Charge, numbered 9, as asked by defendant, should have 
been given. The circumstances therein supposed, are proper 
considerations for the jury, in determining the credibility of 
witnesses thus circumstanced. 

Charge No. 3, as asked, asserts a correct legal proposition, 
and it should have been given. The court could not affirm, 
as matter of law, that the officers of the Association knew 
the agents were violating the rules, no matter how strongly 
the testimony might tend; that was a question for the jury. 
They must determine whether they believe the evidence or not. 

We have said above that the public have an interest in 
private corporations. They have an interest in such corpo- 
rations, because they affect the moral and economic condi- 
tions of society. These are the considerations on which the 
franchise is granted or withheld, and they control in the 
matter of revoking the privilege for misuser. Hence, 
although private individuals, having no special or peculiar 
interest, may institute proceedings for their dissolution, such 
proceedings are more than a private suit. They are brought 
in the name of the State, although when they are founded 
on the information of an informer, he must be joined as 
plaintiff with the State—Code of 1876, $$ 3419-20, 3425. 
And in all cases of conviction, whether ‘the proceeding be 
set on foot in the name of the State alone, or at the instance 
of an informer, the solicitor is entitled to a fee-—See Fees 
of Solicitors, § 5047, Code of 1876. This shows that such 
proceedings are conducted in the interest of the State, no 
matter how instituted. The relator, in such case, can neither 
confess errors, nor dismiss the suit, without leave of the 
court before which it is pending. 

Reversed and remanded. 
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Wilson +. Brown et al. 


Action against Sheriff and his Sureties for Failure to make 


Money on Execution. 


1. Sheriff; when onus lies on, to show diligence.—Where a sheriff, having 
process in his hands for that purpose, fails to levy on property in possession 
of the defendant, or having levied, discharges the levy without selling, and 
without making the money on the execution, the onus is on him to showa 
legal excuse for his conduct. 

2. Homestead exemption under § 288) of Revised Code; wht necessary to en- 
title to.—To constitute a valid claim of exemption under section 2880 of the 
Revised Code. it must be shown that defendant had a tamily and that the lands 
claimed embraced his homestead. 

3. Decisions of Supreme Court of the United States; when binding on State tri- 
bunals.—In the decision of questions which may be carried for revision to the 
Supreme Court of the United States, this court recognizes the decisions of that 
tribunal as authoritative and biuding. 

4. Exemplion law ; what unconstitutional,—A State law which increases ex- 
emptious, so tar as it applies to debts previously contracted, impairs the obli- 
gation of contracts and is void. 

5. Execution; of what is notice to sheriff.—An execution in the sheriff’s 
hands is notice to him of the time when the judgment was rendered, but not 
of the time when the debt, on which it is founded, was contracted. 

6. Sheriff; when not liable for releasing properly not exempt.—A sheriff can not 
be held liable for discharging the levy of execution on property which was 
claimed as exempt, on the ground that plaintiff’s debt was contracted before 
the euactment of the exemption law, unless it be shown that the sheriff had 
notice, actual or implied, of that fact. 


AppEAL from the Circuit Court of Bibb. 

Tried before Hon. GrorcE H. Craic. 

The appellant Wilson brought this suit against Brown, late 
sheriff of Bibb county, and the sureties upon his official bond, 
to recover damages for the failure of Brown to make the 
money on a certain execution for $500, besides $16 costs, 
_— in his hands, in favor of the plaintiff, against one 

hompson. 

The judgment, on which the execution issued, was ren- 
dered on the 21st day of April, on a debt contracted on the 
7th day of January, 1865, and the execution was placed in 
the hands of the sheriff on the third day of May, 1870, in 
ample time for him to have made the money before court. 
Thompson had sufficient property at this time and afterwards 
to have satisfied the execution, if his property was liable to 
levy and sale. The bill of exceptions recites that at this 


time Thompson “was the owner of and in possession of real 
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estate, situate in the county, consisting of an undivided half 
interest in about 720 acres of land, including a grist mill, and 
water power, and also had the fee title to forty acres of land 
in said county, which included two lots in the unincorporated 
village of Six Mile,” and the whole of Thompson’s interest in 
the property would have sold for at least one thousand dol- 
lars. “Thompson remained the owner in possession of said 
lands, for some time after the execution came into the sheriff’s 
hands.” Brown levied the execution upon all these lands, 
but Thompson filed an affidavit of exemption, claiming all of 
said lands as exempt to him under the statutes of Alabama, 
and Brown thereon declined to sell any part of them for the 
satisfaction of the execution, but returned it, with the affida- 
vit of exemption, to the clerk of the court from which the 
execution issued, endorsing thereon that he had not sold the 
lands, because they were exempt. 

This, together with proof of the execution of the bond, the 
rendition of the judgment on which the execution issued, 
and the placing of the execution in the sheriff’s hands, was 
all the evidence. 

The court charged the jury, “if they believed from the evi- 
dence that the lands so owned by Thompson, the defendant 
in execution, were not worth over one thousand dollars, then 
they were exempt from levy and sale under the execution in 
favor of Wilson against said Thompson, and their verdict 
must be for the defendant,” and the plaintiff excepted. 

The plaintiff then requested the court to charge the jury, 
in substance, that under the law applicable to the facts in 
evidence, Thompson’s exemptions of real estate were limited 
to $500 in value; and also that Thompson was not entitled 
to claim any exemption of real estate from sale on execution 
to satisfy said debt. The court refused to give these charges, 
egg plaintiff separately and duly excepted to such re- 

usals, 

The charge given and the refusals to charge, as requested, 
are now assigned as error. 


James E. Wesp, for appellant.—The court clearly erred in 
its charge. The evidence shows that Thompson had a half 
interest in a large tract of land, and also another lot of land 
in a village. He could not live on both, and could claim a 
homestead on but one tract. Sneider v. Heidleberger, in 45 
Ala., is no longer law, if it ever was. The Supreme Court of 
the United States, in Gunn v. Barry (16 Wallace, 610), has 
decided that exemption laws can not operate on debts con- 
tracted before their passage. See, also, opinion of Judge 
Christian on homestead cases, 12 American Reports, 507 ; 
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Jones v. Brandon, 48 Ga. 595. These authorities conclusively 
demonstrate the error of the court in its rulings. 


Cropton, Herpert & CHAMBERS, contra.—In Sneider v. Hei- 
dleberger, 45 Ala. 126, this court held that section 2584 of the 
Revised Code applied to- debts incurred before its passage. 
See, also, Cooley Con. Lim. 287-8 and notes. The sheriff’s 
return made a prima facie case for him, and the onus is on 
the party seeking to impeach it, to disprove its recitals — 
2 Denio, 633; 2 Stewart, 255; 6 Hill, 550. The plaintiff 
failed to prove that Thompson did not live on the land and 
was not the head of a family, and thus failed to make out his 
case ; besides this, it was not necessary to obtain the exemp- 
tion given by § 2880, et seq., that he should live on the lands. 
45 Ala. 454. There is no evidence that the two tracts did 
not lie adjoining each other, and Thompson may have lived 
on both. 


STONE, J.—The general rule of law is, that sworn officers, 
whether judicial or ministerial, are presumed to do their 
duty; and he who asserts their official dereliction, must 
prove it, even though such proof be of a negative.—2 Best 
Presumptive Evidence, § 348, and authorities cited ; Brandon 
v. Snows, 2 Stew. 255. 

But, when a sheriff, having process in his hands for the 
purpose, fails to levy on property found in the possession of 
the defendant ; or, having levied, discharges the levy, without 
selling the property, and without realizing the money he is 
pe ee at collect, a different rule prevails. The onus is 
then shifted to him to show a legal excuse for not levying or 
selling, as the case may be.—Smith v. Leavitts, 10 Ala. 92; 
Gresham v. Welker, Ib. 370; EHasly v. Walker, Ib. 671; Kelly 
v. Governor, 14 Ala. 541; Governor v. Baker, Ib. 652; Gov- 
ernor v. Campbell, 17 Ala. 566; Whitsett v. Slater, 23 Ala. 626; 
Robertson v. Beavers, 3 Port. 385; Union Bank of Tennessee v. 
Benham, 23 Ala. 143. 

The bill of exceptions in this cause, informs us that it 
contains all the evidence. There is no testimony that Thomp- 
son, the defendant in execution, had a family, or that the 
land in controversy contained his homestead. These are 
indispensable conditions of a valid homestead claim under 
section 2880, subd. 4 of the Revised Code of Alabama.—See 
Kaster v. Mc Williams, 41 Ala. 302; 1 Brick. Dig. 906-7, $$ 228 
to 231; McGuire v. Van Pelt, 55 Ala. : 

Under the rules above declared, the judgment of the Cir- 


cuit Court must be reversed on several of its rulings, not 
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necessary to be particularized.—Ordinance 36, Acts 1868, p. 
183, 364. 

The debt, to enforce which the execution against Thomp- 

son was issued, was contracted before the act of February 19, 
1867, became a law.—See Pamph. Acts, 1867, p. 611. That 
statute was embodied in the Revised Code as § 2884. It 
provides that, “in addition to the real and personal property 
now permanently exempted from levy and sale by law, under 
any legal process, there shall be retained for the use and 
benefit of every family, twelve hundred dollars of real estate, 
including the homestead,” &c. The argument is here made 
that this act is inoperative as to debts previously contracted, 
because it violates Article I, Section 10, Subd. 1, of the Con- 
stitution of the United States, which declares that “no State 
shall . . passany . . law impairing the obligation 
of contracts.” This precise question went before the Su- 
preme Court of the United States by writ of error from the 
Supreme Court of Georgia, in the case of Gunn v.. Barry, 15 
Wal. 610. That court unanimously decided that, as to debts 
previously contracted, the provision in the Georgia consti- 
tution, which increased the homestead exemption from fifty 
acres to two thousand dollars in value, impaired the obliga- 
tion of the contract, and was void. 
_ This question is éne which can be carried from any State 
court of last resort, to the Supreme Court of the United 
States for review, whenever the State court pronounces in 
favor of the constitutionality of such statute. In other words, 
that court has a revisory jurisdiction over this court, when- 
ever such decision is here rendered. We hold that the rul- 
ings of that court on such questions are authoritative and 
binding on us. Such has been the course adopted in Geor- 
gia.—Jones v. Brandon, 48 Geo. 593; Chambliss v. Jordan, 50 
Geo. 81; Grant v. Casby, 51 Geo. 460. In the “ Homestead 
Cases,” 22d Grat. 266, the same conclusion is reached, in a 
very able argument by Mr. Justice Christian. 

We feel it our duty to consider another question. The 
judgment against Thompson, on which the execution in this 
case was issued, was rendered April 21, 1870. This fact, no 
doubt, was noted in the execution. This was notice to the 
sheriff that Thompson was then indebted to Wilson. It was 
neither notice or evidence that the debt, on which the judg- 
ment was rendered, existed prior to February 19, 1867, the 
date of the statute we are construing.—Snodgrass v. Br. Bank 
at Decatur, 25 Ala. 161. 

Levying an execution, issued on a judgment rendered in 
April, 1870, we can not hold that the sheriff was charged 
with knowledge that the-debt on which the judgment was 
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rendered was contracted before February 19, 1867. To hold 
him culpable, he should have had notice direct, or of some 
fact sufficient to put him on inquiry.— Morrison v. Wright, 7 
Por. 67; Governor v. Campbell, 17 Ala. 566; 10 Ala. 671; 23 
Ala. 626. ° 

For the errors above pointed out, the judgment of the Cir- 
cuit Court is reversed and the cause remanded. 


Porter & Co. v. The State. 
Indictment for Violation of Revenue Law. 


1. Revenwe law; subdivision 15 of § 494 of Code, construed. —Subdivision 15 
of § 494 of the Code of 1876, defining certain occupations for the carrying on 
of which license is required, which reads as follows: ‘‘ For dealers in pistols, 
bowie knives and dirk knives, whether the principal stock in trade or not, fifty 

dollars,” when construed in connection with that section, was manifestly in- 
tended to impose a tax or each dealer in pistols, or in bowie knives, or in dirk 
knives, and not merely on a dealer in all of these articles. 

2. Same; want of license; on whom lies burden of proving.—In a prosecution 
under this law, the State having proved the carrying on of a business which 
was unlawful without a license, it devolves on the defendants to show that they 
had taken out such license; and on their failure to do so, conviction is proper, 
though there is no affirmative proof on the part of the State that defendants 
had no license, 


AppEAL from Mobile City Court. 

Tried before Hon. O. J. Semmes. 

The indictment in this case charged that the appellants, 
Porter, and Jonathan and Millard Kirkbride, merchants, trad- 
ing under the firm name and style of Ira W. Porter & Co., 
“carried on the business of dealers in pistols, bowie knives 
and dirk knives,” at a certain place in the city of Mobile, 
without license and contrary to law, against the peace, &c. 

The defendants pleaded not guilty, and a trial was had on 
an agreed statement of facts as follows: ‘“ Defendants are 
wholesale hardware merchants, carrying on business in the 
~~ and county of Mobile, at the place described in the 
indictment, and have kept on sale, within a year preceding 
the finding of the indictment, as one of the articles compris- 
ing their general stock of merchandise, a few pistols, and 
sold them within that time to their county customers, in 
connection with sales of general merchandise in their busi- 
ness, but have not kept for sale, or dealt in or sold, at any 


time, any bowie knives or dirk knives.” This was all the 
Vou. Lym. 
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evidence. On these facts the court charged the jury to find 
the defendants guilty, and “to return a verdict assessing the 
fine at one hundred and fifty dollars.” The defendants ex- 
cepted to this charge, and now assign it for error. 


OverALL & Bestor, for appellants—The language of the 
statute is, “for dealers in pistols, bowie knives and dirk 
knives,” and it is for carrying on the business of selling all 
three of these articles that the license is required. Through- 
out the revenue law, the legislature used the word or and the 
word and with discrimination, and wherever a license is ex- 
acted of any one of several classes, or for dealing in certain 
things alone and not in connection with others, the word or 
is used. There is no room in this case for holding that and 
meant or. 

Revenue statutes must be construed most favorably to the 
citizen.—10 Wendell, 186; 8 Georgia, 30; 1 Dev. & Battle, 
218. Penal statutes must be strictly construed.—29 Ala. 81; 
20 Ohio, 7; 8 Pickering, 370. This offense is not a common 
law offense. The statute creates its constituents and specially 
defines them. To uphold a conviction, the offense must be 
charged, in substance, in the language of the statutes, and 
the things forbidden by the statute, must be proved; not a 
part only of the things or acts necessary to constitute the 
offense.—44 Ala. 416. The agreed statement of facts says 
nothing about the taking out of a license. Could the court 

resume, in the absence of proof, that the defendants had no 
icense? Under the indictment, it was incumbent on the 
State to show the want of license. This was affirmative 
matter to be shown by the State. 


Joun W. A. Sanrorp, Attorney-General, contra.—The court 
charged the law correctly—See paragraph 15 of § 494 of 
Code of 1876. There was no conflict in the evidence, which 
was clear and without dispute, and warranted the convic- 
tion. 


BRICKELL, C. J.—It is true that it is often said, penal 
laws, and revenue laws, must be strictly construed ; but the 
rule, rightly understood, does not compel an adherence to 
the mere letter, or to the strict grammatical construction of 
sentences, defeating the plain legislative intention. What 
may be the grammatical construction of the clause of the 
revenue law under which the indictment is found, we do not 
propose to discuss. Verbal and grammatical criticisms, 
afford but little aid in the construction of statutes, or of any 
written instrument; and their application generally would 
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defeat, rather than accomplish the legislative intention, or 
that of parties. The clause reads, “for dealers in pistols, 
bowie-knives and dirk-knives, whether the selunipel stock 
in trade or not, fifty dollars.” It is a subdivision of § 494 of 
the Code of 1876, defining occupations, or pursuits, on which 
a tax is imposed, and for engaging in, or carrying on which 
a license is required. Throughout the whole section, it is 
clear, the intention of the legislature was to subject single 
particular occupations or pursuits, and not a combination of 
them, to a tax, and ta a license. Generally, the intention is 
expressed by the use of the disjunctive ov, as in the sixteenth 
subdivision, which reads, “for peddlers of medicines, or 
other articles of like character ;’ and as in the nineteenth 
subdivision, “for each exhibition of a menagerie or museum.” 
When the subdivision now under consideration is read in 
connection with the whole section, it is impossible to resist 
the conclusion that the purpose was to impose a tax on each 
dealer in pistols, or in bowie-knives or in dirk-knives, and 
not only on a dealer in all of them. 

2. The general rule is, that it is sufficient to prove so 
much of an indictment as shows that the ibuleas has 
committed a substantive offense therein specified.—State v. 
Murphy, 6 Ala. 846; Mooney v. State, 8 Ala. 328; McEThaney 
v. State, 24 Ala. 71. The agreed state of facts, admitting 
that the appellants had dealt in pistols, the burthen of prov- 
ing that they had license was cast on them, and failing to 
make the proof, the charge given by the City Court was cor- 
rect. The judgment is affirmed. 


Robertson v. Robertson ef al. 


Action to recover Damages on Injunction Bond. 


1. Damages; what not recoverable on injunction bond.—Attorney’s fees in pro- 
curing the dissolution of an injunction, and in resisting a motion to reinstate, 
are recoverable as part of the damages on an injunction bond, conditioned 
according to § 3430 of the Revised Code, but the fees paid for the after de- 
fense of the cause are not; and the rule is not different, because the bill sought 
the cancellation of a mortgage, and a perpetual injunction against a sale of 
property under it. 


Appa from Circuit Court of Dallas. 
Tried before Hon. Gro. H. Crata. j 
The appellant, Henry Robertson, brought suit in the Cir- 
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cuit Court against appellees, Richard Robertson and others, 
upon an injunction-bond executed on suing out a writ of in- 
junction on behalf of defendant Richard against the plaintiff, 
which was dissolved upon the answer of the latter. By the 
condition of the bond, the obligors bound themselves to pay 
all such damages as should be sustained “by the suing out 
of said injunction, if the same is dissolved.” 

Upon the trial, appellant, plaintiff below, was allowed to 
recover, as a part of the damages sustained, the fees due to 
his attorneys for their services in the cause, to the time when 
the injunction was dissolved, and in opposition to a motion 
afterwards made to reinstate the injunction, which was de- 
feated. But the fees due to them, for their subsequent ser- 
vices, in defending the suit to its termination in favor of their 
client, were not allowed. And the refusal to allow these fees 
as a part of the damages “sustained by the suing out of said 
injunction,” is assigned as error. 


Perrus & Dawson, for appellant.—The object of the bill, 
on which the bond was given, was for an injunction; a per- 
petual injunction was sought. Although the court dissolved 
the temporary injunction, the order was interlocutory merely, 
subject to be set aside, and the injunction could have been 
restored by an interlocutory order. So it is insisted, though 
the injunction was temporarily dissolved, it was necessary 
for the defendant in that suit to have the services of counsel 
after the injunction was dissolved, to prevent its being made 
perpetual. The prosecution and trial of the cause, after the 
injunction was dissolved, was, in substance, a continued mo- 
tion to set aside the order dissolving the injunction and to 
make it perpetual. The authorities in other States are con- 
flicting, Pat in this State the authorities are uniform, and 
sustain the right of compensation in such cases, for defend- 
ing the attachment suit, the detinue suit or injunction suit .—21 
Ala. 491; 43 Ala. 634; 24 Ala. 406; 35 Ala, 97; 19 Ala. 344; 
Holmes v. Weaver, 52 Ala. 


Jounston & NELSON, and JoHN WuHirE, contra.—The only 
damages recoverable on the bond are such as arise from the 
operation of the injunction, and not such as are occasioned 
by the suit, independent of the injunction.—14 B. Monroe, 
497. The recovery is limited to damages accruing between 
the suing out of the injunction and its dissolution.— Waller 
v. Dilley, 7 Ind. 237. Counsel’s fees in procuring the disso- 
lution, but not those for defending the entire case, are alone 
recoverable.—23 Ohio Stat. 264; Longworthy v. McKelvey, 25 
Towa, 341. The detinue bond is conditioned, if the plaintiff 
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“is cast in the suit,” and that in the attachment, to “ prose- 
cute to effect.” But the injunction bond is not conditioned 
to pay damages caused by the suit. The injunction may be 
ancillary merely, and is not the commencement of the suit, 
which may continue after it is dissolved. 


MANNING, J. (after stating facts as above).—In the ab- 
sence of any statutory provision on the subject, the defend- 
ant in a civil suit has no recourse against the plaintiff, for 
the counsel and attorney’s fees which he has been obliged to 
pay for his defense against the same, however groundless or 
causeless the suit may have been. In those cases, therefore, 
in which a party suing, instead of relying on the usual pro- 
cess of the court, requires for the protection of his supposed 
rights or interests, process of an extraordinary character,— 
and which he will be allowed to obtain only upon executing 
bond with security to pay all damages his adversary may 
thereby sustain,—the extent of the liability is to be ascer- 
tained by reference to the act, or the condition of the bond. 

If the action be detinue, and the property in question is 
to be taken from the defendant by the sheriff, the bond to be 
given by the plaintiff provides that if he “fail in the suit, he 
will pay the defendant all such costs and damages as he may 
sustain by the wrongful complaint.” —Code of 1876, $2942 (2593). 
This, of course, makes the liability extend to all the reason- 
able fees the defendant must pay for the defense of the suit, 
Besides, the extraordinary process in this action, under 
which the property in controversy was seized, and is held 
from the free use and disposition of the defendant, is not 
dissolved or vacated, until the controversy is terminated in 
his favor. Hence, it is properly held that he may recover as 
damages, all the reasonable attorney’s fees he is obliged to 
pay for his defense to the end. 

he same is true in respect to an action commenced by a 
writ of attachment. As the statute provides that “the de- 
fendant must not deny or put in issue, the cause for which 
the attachment issued,”—$ 3317 (2993)—the attachment 
writ, ordinarily, continues in force until the termination of 
the suit in favor of defendant; and he is entitled to all the 
expense he is reasonably put to in defending the action to its 
coaclusion. 

But a suit in chancery is not instituted by a writ of injunc- 
tion—although such a writ may accompany the subpoena or 
summons, or be issued at any time after the filing of the bill. 
It is a collateral process only. A motion to dissolve it may 
be made at any time, and is usually made, often successfully, 


soon after the writ is obtained. After the dissolution of the 
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injunction, the suit proceeds precisely as if there had never 
been any injunction in the cause, and wholly without effect 
from it. The cause was instituted by process independent 
of that writ, and continues to exist after it is vacated. The 
expense of services rendered afterwards, in defense of the 
suit, is not therefore properly damages sustained by the 
suing out of that writ; and numerous authorities hold that 
the attorney’s fees for such subsequent services are not recov- 
erable under the terms of an injunction bond. 

The argument that because the original suit in chance 
brought by defendant Richard, —_ appellant, mons | 
cancellation of a mortgage executed by the former, and that 
appellant be perpetually enjoined from selling the mortgaged 
property—therefore, the suit was a continual effort to rein- 
state the injunction and must be defended as such—is more 
ingenious than sound. A writ of injunction sued out before 
and in anticipation of a decree upon the merits, is as differ- 
ent from a perpetual injunction awarded after or by such a 
decree, as a writ of attachment is different from a writ of 
execution, or as judgment is from mesne process. 

The precise question has not heretofore been presented for 
adjudication in this court. It has been decided that attor- 
ney’s fees for services rendered in defense of injunction suits, 
were recoverable as‘damages under the injunction bond—as 
certainly they may be; but we find no case in which this 
court has held that fees for services rendered in such a suit 
after the injunction was vacated, and not in reference to, or 
caused by the injunction, could be recovered as damages 
produced by it. The sureties to the bond are entitled to 
stand upon its terms; and these terms are not to be extended 
by implication to increase their liability. 

Let the judgment of the Circuit Court be affirmed. 


Ex Parte Tompkins. 
Application for Mandamus. 


1. Solicitor’s fee for conviction for selling lottery ticket ; what law governs.— 
On indictment under § 4445 of the Code, in the form prescribed “for setting 
up or being concerned in a lottery,” &c., a conviction may be had for the ille- 
gal sale of a lottery ticket on behalf of the manager, and the solicitor’s fee 
may be taxed under that section; but where departing from the Code form, 
the indictment, or count remaining after a nolle pros., pursues the language 
of a subsequent statute (now § 4446 of Code) making it a specific offense ‘‘to 
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act for, or represent any other person in-disposing of” a lottery ticket, it is an 
election to proceed under the latter statute, and on conviction, the solicitor’s 
fee must be taxed under it, though both offenses are punished alike. 


This was an application by John R. Tompkins, solicitor of 
the 6th Judicial Cireuit, for a mandamus to be directed to 
the judge of the City Court of Mobile (Hon. O. J. Szmmns) 
to compel him to vacate and annul a certain order, retaxing 
the costs in the case of T’he State v. Eneas Loughry. The 
opinion states all the facts material to the application. 


Joun R. Tompkins, pro se.—The second count was a good 
count under § 4445 of the Code. It charged facts which au- 
thorized a conviction for that offense on indictment under 
it.—Solomon v. The State, 27 Ala. 26. The form in which 
that count was drawn, does not necessarily show that it was 
framed under § 4446 of the Code. So the substance of that 
statute is followed in all essential particulars, it is immate- 
rial whether the form in the Code is followed. The offenses, 
in both sections, are punished alike. 


BRICKELL, C. J.—The Code of 1852, § 3254, provided 
that “any person setting up, or concerned in setting up or 
carrying on any lottery, without the legislative authority of 
this State, must, on conviction, be fined not less than one 
hundred, or more than two thousand dollars.” A form of 
indictment was prescribed, simply charging in the alterna- 
tive as was authorized, when an offense could be committed 
by different means, “that the defendant set up, or was con- 
cerned in setting up, or carrying on a lottery, without the 
legislative authority of this State,” &c. In Solomon v. State, 
27 Ala. 26, it was held that a sale in this State of a ticket 
in a lottery to be drawn in a foreign country, or in a sister 
State, for or on behalf of an agent, or a conductor, or man- 
ager of such lottery, was a violation of the statute for which 
a conviction could be had under the form of indictment pre- 
scribed. The statute was re-enacted with this construction 
introduced into it, by the Penal Code of 1866, and became 
§ 3616 of the Revised Code of 1867, and the same form of 
indictment was preserved. The Code of 1876, (§ 4445), con- 
tains the statute and the same form of indictment. In 1876 
the Legislature enacted a statute against selling lottery tickets, 
or gift enterprise tickets, which, with other things, punishes 
the person “who shall act for or represent any other person 
in selling or disposing of any such ticket,” as the former 
statute punished the setting up or being concerned in setting 
up a lottery.—Code of 1876, § 4446. The form of indict- 


ment under this latter statute is not prescribed. 
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An indictment was found in the City Court of Mobile 
against Eneas Loughry, which contained three counts. The 
first is in the statutory form, charging him with setting up, 
or being concerned in setting up or carrying on a lottery. 
The second, charging him with sélling or disposing of a lot- 
tery ticket. The third, charging him with acting for or rep- 
resenting another person in selling or disposing of a lottery 
ticket. A nol. pros. was entered as to the first and second 
counts, and the defendant pleading guilty as to the third 
count, on which there was a conviction, a fine of one hun- 
dred dollars assessed by the jury, and a judgment for fine 
and costs. The clerk taxed a fee of one hundred and fifty 
dollars for the solicitor, the fee allowed for a conviction un- 
der § 4445 of the Code. Ona motion for a retaxation of 
costs, the court ordered that a fee of seven dollars and a half 
only be taxed for the solicitor, holding the conviction was 
not under § 4445 but under § 4446. 

Tt is not necessary to inquire whether the third count of 
the indictment, though in the exact words of the last clause 
of § 4446 of the Code, does not embrace an offense, which 
fell within and was punishable under § 4445. This may be 
conceded, and it may be conceded that § 4445 and § 4446, 
covering the same ground, not in any of their provisions in- 
consistent, may well subsist together, the latter not repeal- 
ing the former enactment. But when the State departed 
from the form of indictment prescribed for violations of the 
former enactment, and framed an indictment for a specific 
offense denounced in the later statute, by the form of 
indictment excluding evidence which would have been ad- 
missible under the statutory form, it was an election to pro- 
ceed on the later, and not on the former statute. It is not 
unusual in practice, when the later statutes do not repeal 
former, for the prosecutor to elect to proceed under the one 
rather than under the other.— Bishop on Stat. Crimes, § 164. 
The prosecuting officer having elected to proceed for a con- 
viction on a count manifestly framed under § 4446, and not 
under § 4445, was not entitled to the fee for a conviction un- 
der the latter section. Statutes allowing costs are penal, 
and must be construed strictly. No fee can be taken, unless 
it is expressly provided by law.—Code of 1876, § 5017; Dent 
& Magruder v. State, 42 Ala. 514. There may be no reason 
for the disproportion in the fee of the solicitor, on con- 
victions had under these sections. That is not matter for 
the consideration of courts. 

The application for a mandamus is denied at the costs of 
the petitioner. 
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Faire v. The State. 
Indictment for Murder. 


1. Dying declarations ; admissibility of —Deceased was cut, about six o'clock 
in the evening, with a knife, in the lower portion of the left side, below the 
ribs, so that about an inch and a half of his intestines protruded, and died on 
the evening of the next day. Shortly after the wound was received, a 
physician dressed it, without expressing any opinion as to its character, and 
about this time deceased stated to persons in his room, that ‘‘he was going to 
die;” that ‘‘he would die in fifteen minutes.” One of these persons tried to 
cheer him up, but it seemed to have no effect; and another witness afterwards 
told deceased he would get well, but deceased ‘‘insisted all the time he would 
die.” He made statements about the cutting and as to who did it, shortly 
after the wound was dressed, to the persons then present, and after expressing 
this opinion of his condition. Held: 

The declarations were rightly admitted as dying declarations. 

2. Same ; province of jury as to.—To justify the admission of dying declara- 
tions, they must be made under a conviction of impending death, and must 
be confined to facts and circumstances immediately connected with the mortal 
injury. The court alone determines their admissibility ; their credibility and 
sufficiency being matters for the jury. 

3. Malice or motive; how proveu.—Previous malice or motive to take the 
life of deceased, may in general be proved against one charged with the mur- 
der ; but it must be proved as a fact, and not as hearsay. It is not permissi- 
ble to show that deceased, prior to the killing, had a conversation with a wit- 
ness about a particular robbery, during which he spoke of the prisoner. 

4. Shackling prisoner on trial; rule as to.—It requires an extreme case to 
justify shackles or manacles on a prisoner undergoing trial ; but whether or 
not this is necessary, must be left to the enlightened and conscientious dis- 
cretion of the lower court, in view of all the circumstances of the particular 
case; and the exercise of that discretion can not be reviewed on appeal.— 
(Brickett, C. J., dissenting on this point.) 


AppEaL from City Court of Mobile. 

Tried before Hon. O. J. Semmes. 

Dan Faire alias Dan Farrell, was convicted of the murder 
of Peter Cornell, and sentenced to be hanged. ; 

~~ trial the State introduced one Neil, who testified 
that hearing Cornell had been cut, he went to his room and 
found deceased in bed. Witness then went to the guard- 
house and reported the cutting, and returned about ten 
o'clock that night, when either the witness or officer Dupree, 
who was then present, asked Cornell how he felt. “Deceased 
replied that he was going to die; that he would die in ten 
or fifteen minutes. One of us then asked, who it was that 
cut him. Deceased said, as he was coming towards the mill 
along the sidewalk, he heard some one following him, who 
shortly afterwards called him. He stopped and turned 
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around, and that as he did so, the person came up and he 
(deceased) asked what he wanted, when the person stuck a 
knife into him, saying, take that, you d—n son of a bitch, 
At this time he recognized the person as Dan Faire. The 
deceased then gave witness a description of the man, who 
he said had cut him, and said that officer Pendergrast would 
know the man who stabbed him on account of the Walsh 
robbery.” On motion of the defendant the court excluded 
that portion of this testimony, to the effect that the cuttin 
was done about the Walsh robbery. The witness also lal 
that Cornell seemed to be impressed with the belief that he 
would die from the wound. 

Deceased was cut about six o’clock in the evening. The 
wound was a smooth cut, about one and three quarters of an 
inch in width, on the lower portion of the side, below the 
ribs, and before it was dressed, his intestines hung out about 
an inch and a half. 

Officer Pendergrast was then introduced, and testified that 
he knew the prisoner, and had known him some time. He 
was then asked by the solicitor: “Did you have any conver- 
sation with the y Bene prior to the alleged killing, about 
the Walsh robbery? The defendant objected, but his ob- 
jection was overruled, and the court told the witness to 
answer “yes” or “no,” and he answered “yes,” and defendant 
excepted. The solicitor then asked, who the conversation 
was about. The defendant objected, but the court overruled 
the objection, telling the witness not to state the conversa- 
tion, but only to give the name of the person, and the de- 
fendant excepted. The witness answered: Dan Faire. Offi- 
cer Dupree, who was in the room when deceased was talking 
to Neil, testified substantially to the same declarations as 
Neil did, with the exception that this witness said deceased 
called the name Dan Farrell, and not Dan Faire. He further 
testified that he heard deceased say he was going to die 
from the wound. “Deceased was much excited and fright- 
ened, at the time he made the statement, and witness tried 
to cheer him up, by telling him that he was notgoing te die, 
as he (witness) had once seen a man cut much worse than 
he was, who got well; but witness did not think his words 
aa any effect in changing deceased’s opinion as to his con- 

ition.” 

Another witness stated, that when Neil and Dupree first 
came the wound had not been dressed, but on their return, 
between ten and eleven o’clock, it had been dressed by the 
doctor, who expressed no opinion whether the wound was 
fatal or not. This witness testified to the same declarations 
by deceased, as Neil had previously testified; except that 
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the witness stated deceased said Dan Farris cut him. “De- 
ceased was a Welshman, and always pronounced his words 
with a rolling R.” Witness remained with deceased until a 
late hour that night, and heard him say he would die from 
the wound; witness tried to cheer deceased, but it seemed to 
have no effect, as deceased insisted all the time that he 
would die.” It seems that deceased was employed in some 
oil mills, and when this witness, who was connected with 
them, was about to leave, deceased said “I will not get up 
steam for you in the morning.” Deceased died about three 
o’clock, on the evening after he was cut. 

“This being all the evidence as to the dying declarations 
of the deceased, and there being no direct evidence of the 
cutting, defendant moved to exclude them from the consid- 
eration of the jury,” but the motion was overruled, and the 
“declarations allowed to remain before the jury,” and defend- 
ant excepted. “The physician who dressed the wound of 
deceased, though a resident of Mobile, was not called as a 
witness by either side. No one but the deceased and the 
party alleged to have done the cutting were present or saw 
the same, which occurred on a cloudy night in a dark por- 
tion of the city of Mobile, a street lamp being on the oppo- 
site side of the street, about sixty yards distant.” 

The defendant requested the following charges in writing, 
_ separately excepted to the refusal of the court to give 
them : . 

“1. The court charges the jury that dying declarations are 
admissible from necessity only; and because made in ex- 
tremity, and when the party firmly believes that death is 
impending, and when every hope of this world is gone ; when 
every motive to falsehood is silenced, and the mind is in- 
duced by the most powerful considerations to speak the 
truth ; and unless they believe from the evidence, that such 
were the circumstances under which Cornell’s dying declara- 
tions were made, they ought to give them no weight.” 

“2. The jury ought not to give the alleged dying declara- 
tions of deceased any weight, whatever, unless they believe 
from the evidence that deceased understood and realized he 
was under the same solemn duty to state all that he knew, 
which would amount to a defense for the prisoner, as he 
would be if a witness, under such oath. Declarations are 
received, because they are supposed to be made, while the 
dying man is under a solemn sense of his duty to state the 
truth, the whole truth, and nothing but the truth, in refer- 
ence to the accused’s guilt or innocence of matters of which 
the declarant speaks; and if the jury are not satisfied from 


the evidence, that the declarant was in this state of mind 
VoL. LVI. 
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when he made the declarations, they ought to give the pris- 
oner the benefit of the doubt, and reject the declarations 
entirely.” 

“During the trial and after the plea of not guilty, and after 
several witnesses for the prosecution had given in their testi- 
mony, prisoner’s counsel discovered, for the first time, that 
defendant, who sat in full view of the jury during the whole 
trial, was shackled with leg irons—that is, two clasps, one on 
each ankle, connected by an ordinary iron chain, about 
eighteen inches long, and about an inch and a quarter in 
diameter. When defendant pleaded and during the first day 
of the trial, he was unshackled, but the shackles were on 
him when the trial commenced on the second day, and 
remained on him the rest of the trial. During the time the 
prisoner was in shackles, several witnesses were examined, 
the case argued to the jury, and they charged by the court. 
As soon as the prisoner’s counsel noticed the shackles, he 
called the attention of the court to the fact, that defendant 
was being subjected to a trial in irons, whereupon the court 
replied that it was done by order of the court on representa- 
tions made by the sheriff. Defendant’s counsel then made a 
motion to have the irons removed, whereupon the court 
ordered the sheriff-to be sworn as to the cause of the shack- 
ling; whereupon defendant, by his counsel, stated that he 
did not want this done, as he did not know what the state- 
ments of the sheriff would be, and thereon defendant with- 
drew the motion, but asked the court to note what had taken 
place relative to the prisoner’s being tried in irons, and allow 
an exception thereto, which was granted by the court. 

“The representations made by the sheriff, and which were 
the cause of the court ordering the irons to be kept on the 
defendant during his trial, were made to the court in open 
court, but not under oath, and inaudibly to any save the 
court, and not in a voice to be heard either by the jury, the 
defendant, or his counsel; and were in substance that the 
— stated to the sheriff, who had him in charge, that 

e would rather die than be hung or sent to the penitentiary, 
and if the jury found him guilty, he would not come out of 
the court-house alive, as he would escape or the officer 
would have to shoot him. The sheriff further stated, that 
from the character of the man, and his conduct in jail, he 
entertained serious apprehensions that the prisoner would 
attempt to escape, and create a scene in the court room, if 
not secured. The court told the sheriff to take the necessary- 
precaution to prevent his escape, but not to place the irons 
on his hands, and make it as little apparent as possible, and 
not in the presence of the jury, and this was done. During 
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the trial, from its commencement to the end, the prisoner 
made no attempt to escape, but remained quietly in his seat, 
Defendant’s counsel knew nothing of said threats, nor did 
he or the defendant know, until after the trial was ended, 
what the representations to the court had been. And de- 
fendant objected and excepted to each and every, and all 
rulings, decisions, and refusal to charge, and to the refusal 
of the court to have the shackles removed from his 
ankles,” &e. 

The admission of the dying declarations; the refusal to 
exclude the statements about the Walsh robbery ; the refusal 
to give the charges requested, and the rulings and act of the 
court in subjecting the prisoner to trial in irons, are each 
assigned as error. ‘ 


SarrotD Berney, for appellant.—The court should have 
rejected the dying declarations. They were but the unsworn, 
unguarded statements of a frightened and excited man, who 
was, at the time he made them, being constantly cheered 
with hopes of recovery. It is common for persons, who are 
seriously wounded, to say they are “dead,” or “will die”— 
just as the deceased said he would “die in fifteen minutes.” 
It was not satisfactorily shown, that he was under a sense 
of impending dissolution, and had utterly despaired of 
recovery. 

2. Besides this, the declarations ought to have been ex- 
cluded for another reason. These declarations were the 
only direct evidence connecting the prisoner with the cutting. 
The offense was committed on a cloudy night, in a dark part 
of the city, and the declarations, as proved, conflicted as to 
the person who did the cutting. One witness says deceased 
said it was Dan Faire; another that it was Farris, and still 
another, that it was Farrell. Under these circumstances the 
declarations, even if properly admitted, were too uncertain, 
vague and unsatisfactory to authorize the jury to find beyond 
a reasonable doubt that the prisoner did the cutting. Admit- 
ting all the evidence to be true, it should be excluded on mo- 
_ tion, if it will not authorize a verdict. , 

3. The evidence as to conversations about the “Walsh 
robbery,” was, at most, mere hearsay. It was not shown to 
have any connection with the cutting, and its only effect was 
to prejudice the jury. 

4. The court erred in subjecting the prisoner to a trial 
in irons. It was not shown to the court that there was evident 
necessity for ironing the prisoner during the trial.—Black- 
stone’s Com. B iv, ch. xxx. That author uses the words, 


“evident danger of escape.” The representations of the offi- 
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cer, which caused the order, were unoflicial, and not sworn 
to. Trying the prisoner in irons, a his case before 
the jury. It was equivalent to a declaration by the officers, 
that the prisoner was such a bad and desperate man, they 
were afraid to trust to other methods to keep him in custody. 
The prisoner had no opportunity to deny or disprove the 
alleged threats and conduct imputed to him. The precedent 
sought to be established in this case, is a most dangerous 
one. All that a sheriff or officer, who has ill-will to the 
risoner, has to do, is to make an unsworn statement to the 
judge that the prisoner is dangerous or made some loose 
threat, and an order is made to iron him during trial. In 
this way, the most harmless and inoffensive man can be 
manacled, without a hearing, and without any remedy. 


JoHn W. A. Sanrorp, Attorney-General, contra.—The 
charges refused sought, in effect, to have the jury review the 
decision of the court, that the declarations were admissible. 
The other charge, to say the least of it, was abstract. Both 
were properly refused.— Washington «& Lewis v. The State, 
53 Ala. 29; Biland v. The State, 52 Ala. 322. “The fact that 
shackles were kept on the prisoner, to prevent violence or 
an attempt to escape during the trial, furnishes no ground 
for reversal of the sentence.” 


STONE, J.—The witness, Pendergrast, was permitted to 
testify, against the objection of defendant, that in a conver- 
sation between witness and deceased, had prior to the al- 
leged killing, the deceased spoke of the prisoner, Faire, dur- 
ing a conversation which related to the Walsh robbery. 
What was said was not permitted to be shown; but the evi- 
dent tendency of the testimony, and the order in which it 
was stated, was to connect the prisoner’s name with the 
‘Walsh robbery.’ This was clearly irrelevant. It was but a 
repetition of unsworn hearsay, and we can not perceive its 
materiality, if proved as a fact, offered alone as it was, with- 
out any surroundings, or connecting circumstances. Con- 
necting his name with a robbery, could not fail to stimulate 
or engender a prejudice against him; and there is nothing 
shown to connect it with the homicide, or with a motive for 
its commission. Previous malice towards the deceased, or a 
motive for taking his life, may, as a rule, be proved against 
any one charged with murder; but it must be proved as a 
fact, not as hearsay.—Campbell v. The State, 23 Ala. 44; In- 
gram v. The State, 39 Ala. 247; Balaam v. The State, 17 Ala. 
451; Magee v. The State, 32 Ala. 575. 

The question of the admissibility of dying declarations, is 
for the court’s determination. The jury passes upon their 
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credibility and sufficiency, but not upon their admissibility. 
To justify their admission, they must be made under a convic- 
tion of impending death, and, in scope, must be confined to the 
facts and circumstances immediately connected with the 
mortal injury.—1 Brick. Dig. 511, 512, $$ 891, 892, 893, 894. 
The rulings of the city cqurt on this question are free from 
error.— Edgar v. The State, 43 Ala. 45. 

It should be an extreme case to justify shackles or man- 
acles on a prisoner undergoing trial. Sir Wm. Blackstone, 
4th Com. 322, says: “The prisoner must be brought to the 
bar without irons, or any manner of shackles or bonds, unless 
there be evident danger of an escape, and then he may be 
secured with irons.” And, as we understand the principle 
we are discussing, all the authorities agree substantially with 
what is said by Sir William Blackstone. In Hale’s Pleas of 
the Crown, vol. 2, p. 219, it is stated thus: “The prisoner, 
though under indictment of the highest crime, must be 
brought to the bar without irons and all manner of shackles 
or bonds, unless there be a danger of escape, and then they 
may be brought with irons.” In Layer’s case, the Lord 
Chief Justice said, “As to the chains you complain of, it 
must be left to those to whom the custody of you is com- 
mitted by law, to take care that you may not make your es- 
cape; wnen you come to your trial, then your chains may be 
taken off.”—16 Howell’s St. Trials, 94. Im Waite’s case, 1 
Leach, 33, tne Court said, “The prisoner, at the time of his 
arraignment, desired that his irons might be taken off; but 
the court informed him that they had no authority for that 

urpose until the jury were charged to try him. He accord- 
ingly pleaded not guilty ; and being put upon his trial, the 
court immediately ordered his fetters to be knocked off.” 
Waite was indicted for grand larceny, in the theft of six 
East India bonds, of £100 each, the property of the bank of 
England. The principle is thus stated in 1 Bish. Cr. Proc. 
§ 731: “The prisoner, on his arraignment, though under an 
indictment of the highest crime, must be brought to the bar 
without irons and all manner of shackles and bonds, unless 
there be a danger of escape, and then he may be brought 
with irons.” 

As we understand the foregoing authorities, from the 
learned Blackstone down, there is no absolute, unbending 
rule, that a prisoner on trial for crime shall, in no case, be 
fettered. Even in Harrington’s case, 42 Cal. 165 (the only 
case brought to our notice, in which there was a reversal on 
this account), the language of the court forbids the construc- 
tion that it would, under all circumstances, be error to pro- 


ceed with the trial of a prisoner, without removing his 
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shackles. The language of the court was, “To require a 
risoner, during the progress of his trial before the court and 
jury, to appear and remain with chains and shackles upon 
his limbs, without evident necessity for such restraint, for 
the SS of securing his presence for judgment, is a di- 
rect violation of the common law rule, and of the thirteenth 
section of our criminal practice act. In the present case, 
there is no pretense of necessity for the manacles and chains 
upon the defendants, during their trial, to secure their 
presence to answer the judgment.” It was stated in the bill 
of exceptions that “no circumstances or facts were shown 
to the court why a different rule should be enforced in this 
cause than any other.” The defendants were tried for 
the crime of robbery. It should be observed that under the 
California judicial system, an appeal lies to their Supreme 
Court from an order granting or refusing a new trial. We 
think some importance should be attached to the fact, that 
in that case the decision of the court that the prisoner was en- 
titled to appear for trial “free from all manner of shackles or 
bonds,” is qualified by the emphatic language, “unless there 
is danger of his escape.” All these authorities concede, that 
there may be circumstances—danger of the prisoner’s es- 
cape—which would justify placing fetters upon him. 

This court has no.right or power to entertain appeals from 
orders of the inferior courts, granting or refusing new trials, 
or granting or refusing continuances or changes of venue. 
These are confided to the sound discretion of the courts of 
primary jurisdiction. And, inasmuch as there are cases in 
which it is permissible to try prisoners with shackles on 
them, we confess ourselves unable to lay down any rule 
for the guidance of the primary courts, except to leave the 
question to their sound and enlightened discretion. Of 
course, no prisoner, while undergoing trial, should be ex- 
posed to the discomfort or mortification of any description 
of shackles or bonds, unless his conduct in prison, or other 
satisfactory evidence, create a reasonable belief that such 
restraint is necessary to prevent his escape; or, perhaps, 
to prevent a rescue, if surrounding circumstances give sufli- 
cient evidence of the danger. It is the duty of the sheriff to 
keep the prisoner in safe custody, that he may abide the 
judgment of the law; and his watchfulness, sanctioned and 
controlled by the court, will rarely err in the exercise of such 
power. As we have said before, we know not how to lay 
down a rule for the administration of an appellate jurisdic- 
tion over such precautionary measures. 

In this case, the record informs us that the prisoner had 
made to the sheriff violent threats, in case he was convicted. 

(6) 
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He was indicted and to be tried for an alleged murder, com- 
mitted without warning, and by assassination. The presid- 
ing judge and sheriff, each filling very responsible offices, and 
acting under a solemn official oath, could much better judge 
of the necessity of extraordinary restraint, than we possibly 
can. It is contended, however, that there should have been 
a public inquiry and ascertainment of this necessity, and 
that the prisoner should have been allowed to be present, 
and confront and controvert the evidence offered, if he de- 
sired. The prisoner’s arms were free, but there were clasps 
on his ankles, connected by a chan 18 inches long, 1} inches 
in diameter. Tiis was discovered by prisoner’s counsel 
while the trial was in progress, and he immediately called 
the attention of the court to it, and asked that they be re- 
moved. The court replied, it was done by order of the court, 
on representations made by the sheriff. To the motion of 
defendant that the shackles be removed, the court proposed 
to have the sheriff sworn as to the cause of the shackling, 
when the defendant, by his counsel, stated that he did not 
want that done, as he did not know what the statement of 
the sheriff might be; and defendant withdrew the motion, 
but asked the court to,note what had taken place, relating 
to the prisoner being in irons, and allow an exception there- 
to, which was granted by the court. The prisoner was not 
in irons during the first day of the trial, but was shackled, as 
above shown, during the second day. 

The bill of exceptions states that “the representations 
made by the sheriff, and which were the cause of the court 
ordering the irons to be kept on defendant during his trial, 
were made to the court in open court, but not under oath, 
and inaudibly to any save the court, and not in a voice to be 
heard either by the jury, the defendant, or his counsel ; and 
were, in substance, that the prisoner stated to the sheriff, 
who had him in charge, that he would rather die than be 
hung or sent to the penitentiary ; and if the jury found him 
guilty, he would not come out of the court house alive, but 
that he would escape, or the officer would have to shoot 
him. The sheriff further stated, that from the character of 
the man, and his conduct in jail, he entertained serious ap- 
prehensions that the prisoner would attempt to escape and 
create a scene in the court room, if not secured. The court 
told the sheriff to take the necessary precaution to prevent 
any attempted escape, but not to place the irons on his hands, 
and make it as little apparent as possible, and not in the 
presence of the jury; and this was done.” 

As we have said above, the judge and the sheriff were 


sworn Officers ; and We think it is not a violation of the usages 
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of courts, nor of any right of the prisoner, for the court, in 
incidental matters, connected with the conduct of the busi- 
ness of the court, to act on the statement of its executive 
officer, without requiring of him an oath of the truth of his 
representations. And we think that to require a public dis- 
closure and trial of the facts, as a preliminary to the placing 
of irous on prisoners undergoing trial, would be much more 
likely to create a prejudice against the prisoner than quietly 
to order the same, as was done in this case. 

The practice of the Lord Chief Justice Holt, we think, 
should weigh nothing against these yiews. The remark im- 
puted to him, as we understand it, was made in the trial of a 
cause which was marked by no facts or circumstances ren- 
dering it necessary that the prisoner should be shackled. 
The remark did honor to his head and heart, and was in- 
tended, as its language imports, to express more a rule of 
judicial propriety, than of municipal law. He was aye 
with a custom, then become common and oppressive, an 
not with a case, whose circumstances showed the necessity 
of bands to prevent escape. To shackle prisoners without 
cause, is certainly a revolting practice. We do not think 
there ever has been an unbending rule of law, that no pris- 
oner, under any, circumstances, can be brought to trial in 
irons. True, it should rarely be done, and never, except in 
cases where the circumstances show real danger of escape, 
or, perhaps, of rescue. But we do not think that, under our 
system, this question can be raised as cause of reversal in 
this court. 

For the error above pointed out, the judgment of the City 
Court is reversed, and the cause remanded. Let the pris- 
oner remain in custody until discharged by due course of 
law. 


BRICKELL, C. J.—I cannot assent to the proposition, 
that it is mere matter of discretion with a judge, whether 
the prisoner shall be brought to the bar, or tried in fetters. 
There may, possibly, be a necessity for fettering a prisoner, 
and if such necessity should be shown, it may be the duty of 
the court to order it. The action of the court is, in my judg- 
ment, revisable, and a judgment of conviction should be re- 
versed, if it did not clearly appear that there was an imme- 
diate, pressing necessity for the order, which it is admitted 
should be made only in exceptional cases. 
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Bill in Equity by Wife to enforce Resulting Trust in Lands 
purchased with Money of her Statutory Estate and conveyed 
to her Husband. ' 


1. Resulting trust; general doctrine concerning.—The general doctrine is, that 
when the purchase-money of land is advanced by one person, while the title is 
taken in the name of another, a trust results, in the absence of an agreement 
to the contrary, in favor of the person who advanced the money; but to bring 
a case within the operation of this rule, the money must be paid at the time of 
the purchase. 

2. Same; as regards use of trust funds by trustee. —When a trustee invests 
trust funds in the purchase of lands, and takes the title in his own name, or 
in that of a stranger, whether the payment is made at the time of the purchase 
or afterwards, the cestui que trust may claim the property so purchased, or any 
other specific property into which the trust funds can be traced; and can also 
assert a lien on it for reimbursement; and this right may be asserted not only 
against the trustee, but also against purchasers from him with notice, either 
actual or constructive. 

3. Same.—This principle applies toa purchase by the husband, with moneys 
of the corpus of the wife’s statutory estate, of lands the title to which he took 
in his own name; but the wife can not enforce her equity in such a case 
against a bona fide purchaser from her husband without notice, nor against a 
judgment creditor (Revised Code, §§ 1590-91) who had no notice prior to the 

evy. 


ApPEAL from the Chancery Court of Monroe. 

Heard before Hon. CuarLes TuRNER. 

The original bill in this cause was filed on the 13th day of 
November, 1874, by the appellee, Tarnissa McMillan, by her 
next friend, against her husband and Preston & Stetson, to 
set up and enforce a resulting trust in her favor in certain 
lands her husband had purchased with moneys the corpus 
of her statutory estate, taking title in his own name, and to 
enjoin the sale of them on execution against her husband. 
It was afterwards amended by stating that the lands had 
been sold and conveyed by the sheriff to Preston & Stetson, 
and prayed that the sheriff's conveyance be annulled, and 
that Preston & Stetson be perpetually enjoined from inter- 
fering with the lands or claiming title under the sale and 
conveyance. ; 

The case made by the bill and amendment, answers and 
testimony, may be thus stated : 

Complainant, who was then a Miss Faulk, intermarried 
with her husband in Monroe county, in this State, in the 
year 1846. Her father died in the year 1852, leaving an 
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estate, which was administered in the probate court of Mon- 
roe county. On the 14th day of June, 1855, complainant’s 
husband receipted to the administrator of her father for $649, 
as her distributive share of the estate, and she also received 
a negro slave from the administrator. The money was not 
actually paid over to complainant’s husband, but retained 
by Roberts, the administrator, and placed to the credit of 
complainant’s husband on a note he had givengRoberts, as 
administrator of one Emmons, for the tract of land in con- 
troversy. The negro s¥ive was traded off for others, one of 
whom was sold, and the remainder of the amount due for 
the lands, paid with the proceeds; but the exact date when 
this last payment was made is not shown. The whole amount 
thus paid was $1,260, and Roberts executed to complainant’s 
husband a deed to the lands on the 7th day of April, 1856, 
and complainant and her husband have ever since resided 
on them. This deed was duly recorded on the 22d day of 
April, 1856. 

During the years 1870 and 1871, complainant’s husband 
contracted an account with Parker & Wiggins for provisions, 
clothing, &c., and in settlement of the balance due gave them 
his note for $323, on the 29th day of November, 1873. This 
note was transferred to Preston & Stetson in January, 1874, 
and they recovered judgment on it on the 22d day of April 
following. Execution was issued on this judgment on the 
8th day of May, 1874, and placed in the hands of the sheriff 
of the county in which the lands were situated, and on the 
13th day of October, 1874, returned “no property.” An alias 
was issued, and received by the sheriff December Ist, 1874. 
The next day the execution was levied on the lands in con- 
troversy, and all of them, with the exception of 160 acres 
claimed as exempt, were sold on the 4th day of January, 1875, 
and bid in by one McCorvey for Preston & Stetson, to whom 
the sheriff executed a conveyance. It was not averred or 
shown that Preston & Stetson, or the person from whom 
they acquired the note, had any notice of complainant’s 
equities prior to the levy of the execution. It does not ap- 
pear when the subpoena was served upon Preston & Stetson. 
Their answer to the original bill was filed February 1st, 1875, 
and that to the amendment in May following. There was a 
decree pro confesso against complainant’s husband. The an- 
swers denied notice of the wife’s equity, and set up the long 
delay of complainant in asserting her equities in bar of 
relief, and averred that, upon the husband’s ownership of the 
lands, the title and possession being in him, “as shown to 
the world, he obtained a credit of the debt on which the 
judgment was obtained, and complainant should not, after 
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the lapse of eighteen years, be allowed to set up her claim, 
and thereby defeat the rights of creditors,’ and averred the 
rendition of the judgment and the issue of execution there- 
under, before the filing of the bill. 

The chancellor decreed the relief prayed, and hence this 
appeal. 


S. J. Cummine, for appellants.—To constitute a resulting 
trust, it is not sufficient that the land was paid for with one 
person’s money, while another took the title. The money 
must be paid or advanced at the time of the purchase—3 Ala. 
302 ; Botsford v. Burr, 2 Kent Ch. 405. The evidence does 
not show when the purchase was made, or whether it was 
then intended to pay for the land with Mrs. McMillan’s 
money, or when those payments were made. A resulting 
trust was, therefore, not proved. 

2. Appellants come within the influence of § 1591 of the 
Revised Code. They were creditors, and had a lien at least 
from the date of the sheriff's receipt of the execution, if not 
from the rendition of the judgment, and all of this was be- 
fore any notice of the wife’s equities. The case of Lobison 
v. Rolnson (44 Ala. 227), can not be sustained on authority ; 
besides, this case is unlike that. In that case, the money 
was advanced to the husband, with the express understand- 
ing that it was to be used in paying for the lands. Here no 
such agreement or intention is averred or shown. 


J. W. Posey, contra.—The husband was a trustee, and paid 
for the lands with trust money, and the law raises a resulting 
trust in favor of the wife.— Robison v. Robison, 44 Ala. 227; 
Holley v. Flournoy, 54 Ala. The appellants must be bona 
Jide purchasers, and show themselves to be such, before they 
can defeat the wife’s right. They have not done this. They 
had notice before the sale. They have nothing to do with 
the staleness of the demand, if they had notice of it. 


STONE, J.—We think the testimony in the present record 
fully proves that the money and property with which the 
lands in controversy were purchased and paid for, were of 
the corpus of the statutory separate estate of Mrs. McMillan. 
Although she and hr husband intermarried before 1848, her 
father, Faulk, died about 1852; and the money and slave, 
which were used in paying for the lands, came to her from 
his estate after his death. Her husband employed the 
money thus received, and the proceeds of one of ber slaves 
sold, in paying for the lands, and took the title in his own 


name. He and she have lived together, on the lands, ever 
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since the purchase ; about twenty years, when this bill was 
filed. The object of the bill, is to prevent the sale of the 
land under an execution against her husband—to have a 
trust declared in her favor, and the title decreed to her. 

When the bill was filed, the defendants, Preston & Stetson, 
had obtained a judgment in the Circuit Court of Monroe 
against McMillan, the husband, and execution issued thereon 
was in the hands of the sheriff, for levy and collection. The 
defense relies on this lien, and also on staleness, and the 
length of time elapsing between the origin of the trust, and 
the attempt to have it declared. 

In Goldsmith v. Stetson, 30 Ala. 167, and in Dent v. Slough, 
40 Ala. 518, the husband had mingled the money assets of 
his wife’s statutory separate estate in his mercantile affairs ; 
and the question was whether she could have a trust fastened 
on the mercantile effects, as a preferred creditor. It was 
ruled that she could come in only as a general creditor, with- 
out lien or priority. In each of these cases the property on 
which the trust was sought to be fastened, was personal 
goods ; had been employed in merchandise which had been 
constantly changing by sales and reinvestments, and it was 
impossible to identify and segregate any particular articles 
or chattels, into which her money had entered and been con- 
verted.—See Thompson’s Appeal, 22 Penn. St. 16. 

In the present case, the money and effects of the wife’s 
statutory separate estate were invested in lands, paying the 
entire purchase-money, and the title was taken in the name 
of the husband. Only a part—a little less than half—was 
paid at the time of the purchase. The residue was paid 
some two years afterwards, in discharge of the husband’s 
debt for balance of purchase-money; soon after which time 
the title was made. This was eighteen years before the pre- 
sent bill was filed. 

The general doctrine on the subject of resulting trusts is, 
that, in the absence of an agreement, express or implied, 
showing a contrary intention, when the consideration money 
is advanced by one, and the title taken in the name of another, 
a trust results in favor of the party who advances the money, 
and the land will be held by the grantee in trust for the per- 
son who so pays the consideration money.—2 St. Eq. Juris- 
prudence, $ 1201, and authorities in note; Boyd v. McLean, 
1 Johns. Ch. 582. But to bring a case within this rule, the 
money must be paid cotemporaneously with the purchase.— 
See Foster v. Trustees, &c., 3 Ala. 302; Danforth v. Herbert, 
33-Ala. 497; Caple v. McCollum, 27 Ala. 461; Barnard v. 
Jewett, 97 Mass. 87; Nixon’s Appeal, 63 Penn. St. 279; Bots- 
Jord v, Burr, 2 Johns, Ch. 405, And the consideration may 
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be paid in labor or property.—Clark v. Clark, 43 Verm. 685; 
W hite v. Sheldon, 4 Nev. 280. And Chancellor Kent declares 
the rule to be, that where part of the purchase-money is so 
paid by a third person, cotemporaneously with the purchase, 
a trust results pro tanto.—See Boisford v. Burr, supra. See, 
also, Garrett v. Garrett, 1 Strob. Eq. 96; Church v. Sterling, 
16 Conn. 388; Ross v. Hegeman, 2 Edw. Ch. 373; Jackson v. 
Bateman, 2 Wend. 570; Heid v. Fich, 11 Barb. 399; Buffalo 
de. R. R. Co. v. Lampson, 47 Barb. 533; Brothers v. Porter, 
6 B. Monroe, 483; Lathrop v. Gilbert, 2 Stockt. Ch. 344; 
Johnson v. Dougherty, 3 Green, N. J. 406; Baker v. Vining, 30 
Maine, 121; MeLawen v. Brewer, 51 Maine, 402; Valle v. 
Bryan, 19 Mo. 423; Pierce v. Pierce, 7 B. Monroe, 7. 

But the question we have been considering, is one of sim- 
ple resulting trust, where there is no other relation between 
the person by whom the money is paid, and the person in 
whose name the title is taken, than that which the circum- 
stances of the transaction itself impose upon them—where 
there is no relation of confidence or trust between the par- 
ties, except that A advances the money, and B takes the 
title. In the case we have in hand, the purchase was made 
by, and the title taken in the name of the husband, while 
the purchase price was paid with money and property which 
were of the statutory separate estate of the wife, of which he 
was trustee. 

The Code of Alabama, § 2705, declares that “all property 
of the wife, held by her previous to the marriage, or which 
she may become entitled to after the marriage, in any man- 
ner, is the separate estate of the wife, and is not subject to 
the payment of the debts of the husband.—-§ 2706. Property 
thus belonging to the wife, vests in the husband as her trus- 
tee, who has the right to manage and control the same. . . 
§ 2707. The property of the wife, or any part thereof, 
may be sold by the husband and wife, and conveyed by them 
jointly by instrument of writing. 

§ 2709. The proceeds of such sale is the separate estate 
of the wife, and may be reinvested in other property, which 
is also the separate estate of the wife.” 

When the purchase is made, or the money paid with trust 
funds, such as the statutory separate estate of the wife, is 
the rule different? and if so, to what extent is it different ? 
We have seen above that to constitute a resulting trust in 
ordinary form, the money must be paid at the time of the 
purchase ; and if it be paid afterwards in extinguishment of 
a debt previously created, no trust results. But if the money 
thus paid be trust funds, what is the rule? The husband 


may reinvest the proceeds of the wife’s property, sold by 
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them, in other property ; and such other property becomes 
“also the [statutory] separate estate of the wife.” If he re- 
invest such proceeds, and take the title in his own name, has 
she any remedy, and if so, against whom ? 

In Perry on Trusts, § 836, it is said, “ If the trustee invests 
the trust funds, or its proceeds, in other property, the cestui 
que trust may follow the fund into the new investment, so long 
as he can identify the purchase as made with the trust prop- 
erty or its proceeds, although the trustee may have taken the 
‘ title in his own name, or in the name of any other person 
with notice of the facts.” 

$837. “If a trustee purchases an estate partly with his 
own money and partly with trust money, it can not be predi- 
eated that any particular part of the estate was purchased 
with money of the cestui que trust, but he will have a lien on 
the whole estate for the amount of the trust fund that was 
misemployed.” 

§ 832. “If a trustee loans the trust funds in breach of the 
trust, and the borrower has notice of the trust and the breach, 
he becomes a quasi trustee; and he can not separate the 
loan from the trust, nor insist that the statute of limitations, 
which bars a loan as a loan, also bars the remedy for the 
trust fund in his hands.” 

So, if a trustee misapply trust funds, and pay them out 
for a purpose not authorized by the trust, and the person to 
whom he pays them has knowledge that they are trust funds, 
this is a breach of trust in each, and the person receiving the 
fund under these circumstances, becomes a trustee, liable 
for the performance of all the trust duties which rested on 
the lawful trustee.—Perry on Trusts, $$ 810, 814, 835, 836, 
840, 841. ‘“ Where the trust fund constitutes a part only of 
the purchase-money of an estate, the court usually gives a 
lien on the land only for the amount of the trust fund in- 
vested and interest.’—Perry on Trusts, § 842. See, also, 
Meth. Epis. Ch. v. Jaques, 1 Johns. Ch. 450. 

The case of Day v. Roth, 18 N. Y. 448, was the investment 
of trust funds in part purchase of real estate, the title to 
which was taken in a third person. Speaking of the agree- 
ment to invest, under which the money was received, the 
court said: “It would impress the fund itself with the 
characteristics of a trust, and the impression would go with 
it into his hands, or into his estate. The plaintiff would 
have a right to follow and claim it so long as she could trace 
its identity into whatsoever hands it might be transferred, 
and to charge it upon any man’s estate in which she might 
find it invested, unless the owner of the estate could claim 
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that after such investment he purchased the estate in good 
faith, and acquired the legal title.” 

The case of Turner v. Petigrew, 6 Humph. 438, was the 
purchase of slaves by a guardian at administrator’s sale, and 
afterwards, a payment of the debt with the ward’s effects, 
The ward claimed the slaves. The court said: “ The recep- 
tion of his own debt by the guardian, as a portion of his 
ward’s distribution, from the administrator, and this debt 
having been contracted for a purchase of their negroes, makes 
as strong a case against him, as if he had actually paid out 
the money of his wards. It, so far as their interests and 
rights are concerned, places them in the same position; and, 
inasmuch as it is te appropriation of the money that raises 
the equity, it can make no difference whether these appro- 
priations be made at the time of the contract of purchase, or 
afterwards in payment thereof.” The plaintiffs recovered 
the property. —See, also, Barker v. Barker, 14 Wis. 131; Ham- 
mett’s Appeal, 72 Penn. St. 337; Beck v. Ulrich, 16 Penn. St. 
499; Seaman v. Cook, 14 Til. 501; Stow v. Kimball, 28 Ill. 93; 
White v. Drew, 42 Mo. 561; Wallace v. Dujfield, 2 Serg. & R. 
521; Freeman v. Kelly, Hoffm. Ch. 90; Lee v. Fox, 6 Dana, 
171; Pugh v. Pugh, 9 Ind. 1382; Bancroft v. Causen, 13 Allen, 
50; Williams v. Hollingsworth, 1Strob. 103 ; Harrisburg Bank 
v. Tyler, 3 Watts & Serg. 373; Mofit v. McDonald, 11 Humph. 
457; Oliver v. Pyatt, 3 How. U.S. 333, 401; Cuplinger v. 
Stukes, Meigs, 175. 

So, in Tilford v. Torrey, 53 Ala. 120, this court said, “It is 
a well established principle in courts of equity, that if a 
trustee invests the funds he holds in a fiduciary capacity, in 
the purchase of lands, taking the conveyance of title in his 
own name, the cestui que trust may, at his election, charge the 
trustee personally, or may follow the money into the land, 
and claim the purchase as having been made for him. The 
principle applies when a purchase is made by a husband, 


_ with the proceeds or accumulations of the wife’s separate 


estate. If a part only of the purchase money is paid with 
trust funds, a resulting trust will be created to the extent of 
the payment; or the cestui que trust may charge the lands 
with the repayment to him of the sum so paid.”—See, also, 
Kavanaugh v. Thompson, 16 Ala. 817; Perry on Trusts, 
§ 127. 

It follows, from what is said above, that there is a notable 
difference between the cases of simple resulting trusts, and 
investments by a trustee of trust funds in his own name. In 
the former case, the payment must be made at the time of 
the purchase, to confer an equity on him whose money is 


used, to have a trust declared in his favor, of the entire estate 
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or a proportionate part of it, as he has paid the entire pur- 
chase-money, or only a part of it. After payments have no 
such effect, and confer no equitable rights in the land. 

But when a trustee invests trust funds, or trust effects in 
property, and takes the title in his own name, or that of a 
stranger, no matter whether paid at the time of the purchase 
or afterwards, so long as such trust funds can be traced into 
specific property, the cestwi que trust can claim the entire 
property, if entirely paid for with his funds; and can also 
assert a lien upon the property for reimbursement, to the 
extent his moneys were so misapplied._See Tilford v. Torrey, 
supra. This right, however, exists only against the trustee, 
against persons who stand only in his right, and against 

urchasers from him with notice, actual or constructive. The 
right of the cestui que trust is only an equity; and bona fide 

urchasers from him who has the legal title, without notice 
of the violated trust, and without knowledge of some fact or 
circumstance sufficient to put them on inquiry, will acquire a 
good title. Only those who have notice of the breach of trust, 
and acquire the trust funds or their proceeds, notwithstand- 
ing such knowledge, forfeit their plea of bona fide purchase, 
and are charged in invitum with the burden of the trust. 
This scarcely can be cg!led a resulting trust. 

That what we have said may not be misunderstood, we feel 
it our duty to say that the rules laid down above do not 
apply, when a husband, as trustee, invests all or any part of 
the corpus or product of his wife’s statutory separate estate, 
and takes title in her name. The statute authorizes him to 
do that.—Code of Alabama, § 2709; Marks v. Cowles, 53 Ala.; 
Pylant v. Reeves, 53 Ala.; Sterrett v. Coleman, December term, 
1876. 

It results from the principles above declared, that Mrs. 
MeMillan has made out her claim to relief, if there be noth- 
ing else in this record to deprive her of such right. 

The very long delay in asserting her claim has been urged 
in defense. Permitting title to remain in her husband, was 
certainly calculated to give him credit; and to allow her now 
to intercept the process of the law, and thus prevent the 
enforcement of his debts, would work a great oppression to 
his creditors. The title being in him, the possession would 
be referred to his title; and the public was justified in treat- 
ing him as the owner.—1 Brick. Dig. 806, $§ 39, 40. See, as 
to staleness, Hutton v. Landman, 28 Ala. 127; Garrett v. Gar- 
rett, 29 Ala. 439. 

_ As we have stated above, Preston & Stetson recovered a 
judgment against W. H. McMillan, the husband, April 22d, 
1874. Execution upon this judgment went into the hands of 











92 SUPREME COURT [Dec. Term, 


[Preston & Stetson v. McMillan. ] 


the sheriff of Monroe county—the county in which the lands 
lie—May 8th, 1874, and was returned by him October 13th 
1874. An alias execution on said judgment was received in 
office by said sheriff December 1st, 1874, was levied on the 
lands in controversy December 2d, 1874—and on the 4th day 
of January, 1875, said lands, less a homestead of 160 acres 
claimed by her husband, were sold and conveyed by the 
sheriff to Preston & Stetson. The bill in this cause was filed 
November 13th, i874. The record does not show when sum- 
mons was issued or served, but the answer of defendants 
was filed February 1st, 1875. There is no averment or proof 
that Preston & Stetson, or those from whom they acquired 
the note which is the foundation of the judgment, had notice 
of Mrs. MecMillan’s equity, other than what appears above 
as to the filing and answer of the bill. 

The case of Daniel v. Sorrells, 9 Ala. 436, was as follows: 
Title to the lands had been in John Sorrells, but in January, 
1842, he conveyed by deed to Smith, under whose title de- 
fense was made. This deed was placed in the proper office 
for registration August 25th, 1842. Plaintiff made title under 
a judgment rendered against Jolin Sorrells July 25th, 1842, 
execution thereon August 5th—and sale by the sheriff, and 
purchase by him, under an aljas execution properly issued, 
made February, 1843. Judgments were then liens on lands, - 
from the date of their rendering. This court said, “The 
effect of the judgment was to give to the plaintiff therein a 
lien upon the real estate of the defendant, of which he was 
the legal proprietor, or of which he had been, and has not 
so disposed of the property against creditors, as to free it 
from liability against debts. * * Whether the purchaser 
from the sheriff was informed of the existence of the unregis- 
tered deed, after the rendition of the judgment, is not at all 
material. For we have seen that he may invoke the lien of 
the judgment creditor, to perfect his title.’—Jordan v. Mead, 
12 Ala. 247, is to the same effect. See, also, Governor v. Duvis, 
20 Ala. 366; De Vendell v. Hamilton, 27 Ala. 156. The prin- 
ciple of these authorities is, that the right of the purchaser 
dates from the time the lien accrued, under which he acquired 
title; and that want of notice in the judgment creditor, at 
the time his lien accrued, is, by relation, want of notice to 
the purchaser under such lien. These decisions overturn 
the older case of Avent v. Read, 2 Stew. 488. 

But this principle, according to the general doctrine on the 
subject, as declared in most of the States, is confined to that 
class of counter claims which, under the registration laws, are 
required to be recorded, as a means of giving notice of their 


existence. Hence, it is said to have no application to equita- 
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ble rights which are not required to be recorded. And judg- 
ment creditors are held not to be purchasers, within the 

rinciple above set forth, as against trusts implied by law. 

uch judgment creditors, and purchasers at execution sale, 
take, as against such trusts, only such title as belonged to 
the debtor, with all encumbrances thereon.—See 2 Sto. Eq. 
Ju. § 1503 b, and note 2, as expressing the general doctrine 
on the subject. See, also, 2 Lead. Ca. in Eq. pt. 1, pages 89 
et seg., 4th Amer. ed., for a very full collation of authorities, 
and discussion of this principle; Brace v. Duchess of Kingston, 
2P. Wms. 491; Lappington v. Oeschli, 49 Mo. 244. 

We have stated the general rule, which discriminates be- 
tween those evidences of title to land which are required to 
be recorded, and trusts which arise by implication of law. 
In the Code of 1852, $$ 182U-1, Rev. Code, §§ 1590-1, Code 
of 1876, $$ 2199-2200, are the following provisions : 

“No trust concerning lands, except such as results by im- 
plication or construction of law, or which may be transferred 
or extinguished by operation of law, can be created, unless 
by instrument in writing, signed by the party creating or 
declaring the same, or his agent or attorney, lawfully author- 
ized thereto in writing. 

“No such trusts, whether implied by law, or created or 
declared by the partiés, can defeat the title of creditors, or 
purchasers for a valuable consideration, without notice.” 

The foregoing provisions are found in Article 5, Chapter 1, 
Title 1, Part 2, of our Code, which treats of the construc- 
tion of conveyances and trusts, and modifies many of the 
common law rules in regard to real property. Many of its 
provisions were borrowed from the New York Revised Stat- 
utes, as we have frequently had occasion to state-—See Rev. 
Stat. of New York of 1829, vol. 1, pages 721 to 739; Part 2, 
Chap 1, Title 2, in four articles. Section 54, Article 2, is the 
only one bearing on the question in hand. Its language is, 
“No implied or resulting trust shall be alleged or established, 
to defeat or prejudice the title of a purchaser for a valuable 
consideration, and without notice of such trust.” It will be 
observed that this section provides for purchasers only, and 
makes no mention of creditors. The construction of their 
statute rightly conformed to the general rule above declared. 
See Sieman v. Schurck, 29 N. Y. 598, 613, and earlier New 
York decisions cited. See, also, Rodgers v. Bonner, 45 N. Y. 
379, 387. 

In the case of Sieman v. Schurck, supra, the question was 
whether a judgment creditor came within the statute above 
copied. The court, after citing section 54, supra, said: “The 
defendants are not within this category for the following 
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reasons: 1. The plaintiff’s deed was on record before the 

urchase at the sheriff's sale. * * 3. William Austin and 

churck had actual knowledge before the sheriff’s sale that 
Youngs did not hold the deed for his own benefit. 4. Mary 
Austin was not a purchaser for a valuable consideration from 
her brother. 5. Neither William Austin nor Mary Austin, if 
notified before the purchase by them, of facts affecting 
Youngs’ title, can be protected upon the ground that the 
had no such knowledge at the time of the judgment. In this 
particular their purchase takes effect from the time of the 
actual sale, and does not reach back by relation to the date 
of the judgment.” 

Unlike the New York statute, our’s provides equally for 
creditors and purchasers. All will admit that bona fide par- 
chasers without notice would be protected against latent 
equities and implied trusts. The statute, copied above, 
places creditors on equally elevated ground. Creditors, under 
this statute, are judgment creditors, having a lien.— Thoma- 
son v. Scales, 12 Ala. 309; Daniel v. Sorrells, 9 Ala. 439. 

It is contended that section 2200 of the Code of 1876, pro- 
tects only the file against latent equities ; and that inasmuch 
as creditors, as such, have no title to the property of their 
debtors, this clause dges not reach or include them, until 
they have levied and sold under their lien, and thereby 
acquired title. The answer to this is, first, that this con- 
struction leaves no field of operation whatever to the word 
creditors ; for, after sale, the person claiming under it, does 
so as purchaser, and not as creditor. The one claim or right 
becomes merged in the other. But, second, the next section 
of the Code of 1876, 2201, puts this question at rest. That 
section reads as follows: “ When a trust is created, or de- 
clared by any such instrument in writing, the recording 
thereof in the county where the lands lie, is equivalent to 
actual notice to every person claiming under a conveyance 
made, or lien created, after such recording.” The three sec- 
tions, from 2199 to 2201 inclusive, relate to one subject, are 
explanatory of each other, and must be construed together. 
Thus construed, the word lien in § 2201, shows what is meauit 
by the words, “title of creditors,” in § 2200. Title here is 
used in the sense of right. 

Under these principles, the lien of Preston & Stetson dates 
back, by relation, to the time execution on their judgment 
was placed in the hands of the sheriff. The record fails to 
show, or even to aver, that they then had any notice of Mrs. 
MeMillan’s equity or claim. It follows that the chancellor 
erred in granting her relief. 


The decree of the chancery court is reversed, and a decree 
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here rendered dismissing complainant’s bill, at the cost of 
her next friend in the court below and in this court. 


Stone cet al. v. Rice. 
Action against Carrier for Non-Delivery of Goods. 


1. Consignee, delivery to; what may amount to.—There are cases in which a 
carrier On a river may exonerate himself from liability for non-delivery of 
goods, although they were not delivered to the consignee, by proof that the 
goods were delivered at the landing to which they were consigned, in accord- 
ance with the well established custom of the community in receiving goods 
destined to that point; but such a custom must be shown to be a reasonable 
one in view of all the circumstances. 

2. Sume; what not a delivery.—A steamboat carrier, having goods consigned 
to a consignee at a particular landing, where there had been a warehouse- 
keeper who usually received and took care of goods landed there, can not 
avoid Jiability by proving a delivery of goods at the usual place on the river 
bank, without any protection or guard, when the landing had, in the meen- 
time, been broken up by an inundation, and the washing away of the build- 
ings, and the removal of the persons, which constituted it a landing. 


AppEaL from Cireuit Court of Mobile. 

Tried before Hon. H. T. Toutmin. 

The appellee, H. A. Rice, brought suit against the appel- 
lants, Stone, Gray and Coleman, who were owners of the 
steamboat Clara, to recover damages for the failure to de- 
liver a box of goods shipped from Mobile, and consigned to 
appellee at Gore’s Landing on the Tombeckbee river. 

The box of goods was delivered on board the Clara on the 
9th day of May, 1874, and put ashore at Gore’s Landing, three 
days afterwards, under the circumstances stated in the opin- 
ion, and was subsequently stolen. The appellants sought 
to defeat a recovery, by proving a delivery according to the 
usage and custom on that river, by landing and leaving the 
freight, as was done in that instance, and offered evidence 
tending to show that it is the “well established custom and 
usage of steamboats on the Tombeckbee river, to blow the 
whistle and ring the bell on approaching landings, to give 
notice that the boat was coming, and then to put off the 
freight, as the box of goods was put off, and proceed on the 
voyage, whether any one was there to receive the freight or 
not; that the custom was to blow the whistle and ring the 
bell as the boat was landing to give notice of the coming, 
and then putting off the freight ten feet perpendicular above 
the surface of the water, and preceed on the voyage, whether 
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any one was there to receive the freight or not; that this 
known usage and custom to so land and deliver goods at 
Gore’s landing had existed for many years, and that the 
plaintiff well knew of this usage and custom, and had been 
so receiving freight for many years.” 

The court, on motion of plaintiff, excluded this evidence 
and the defendants prensteT | The defendants asked several 
charges in writing, asserting, in substance, that the defend- 
ants were not liable, if the box of goods was delivered 
according to this custom and usage. These charges were 
refused, and defendants excepted. 

The exclusion of evidence as to the alleged custom, and 
the refusal to charge as requested, are now assigned as 
error. 


Boyes & OverRALL, for appellants.—The custom and usage 
of trade should have been received. It entered into the 
contract, and excused a personal delivery to the consignee.— 
17 Wendell, 305; 6 Hill, 165; 53 Barbour, 214; 9 Iowa, 487; 
3 Blatchford, 282; 40 Ala. 184; 29 Ala. 221; 49 Ala. 465. It 
was the consignee’s duty to be on the alert, and take steps 
to protect his goods. Neither he nor his agents were at the 
landing, and the carriers were not bound to hunt him up, or 
keep the freight on the boat until he could be found. 


James Bonn, for appellee.—There was no proof or offer 
of proof, of a custom or usage, to deliver goods at an aban- 
doned landing, after the warehouse and keeper had moved 
elsewhere. What would be reasonable and proper, in a case 
where there was a delivery at a landing, where there was a 
warehouse and watchman, would be unreasonable when the 
landing was abandoned, and no one expected goods to be 
brought there.—Ostrand v. Brown, 15 Johns. 39; 15 Ill. 561; 
Southern Express Co. v. Armistead, 50 Ala. 350. Nothing was 
shown, therefore, equivalent to a delivery, even according to 
the alleged custom, and the court, in refusing the charges 
and excluding evidence offered, correctly held that the facts 
shown in evidence, were no defense to the action. 


MANNING, J.—Appellee, plaintiff in the Circuit Court, 
sued appellants and recovered of them the value of a box of 
goods shipped from Mobile to him at Gore’s Landing, on the 
Tombeckbee river, by their steamboat, the Clara. Plaintiff, 
who lived four and a half miles from the landing, in the inte- 
rior, ordered the goods by letter on the 15th of April, and 
they were shipped on the 12th of May following. In the 
meantime, on the 18th of April, heavy rains had caused an 
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inundation of the banks at Gore’s Landing, by which the 
warehouse and other buildings there were carried away, 
and the building in which the warehouse-keeper lived was 
undermined and made uninhabitable. No other house was 
in view from the landing, or was nearer to it than half a mile. 
The landing was in fact abandoned, there being no person 
staying there to receive or take care of goods that might be 
left thereat. Another landing was afterwards established at 
a distance of about half a mile higher up the river; though, 
this was done after the Clara went up on the occasion when 
she carried the goods in controversy. The condition of the 
place, known as Gore’s Landing, and the effects of the 
freshet there, were obvious when, in open day, the Clara 
arrived ; but she had not before been up the river after the 
freshet on the 18th of April. 

According to the bill of lading, the box of goods was to be 
delivered to the plaintiff, H. A. Rice, or his assigns, at Gore’s 
Landing, freight having been paid by the shipper. On ap- 

roaching the place, the boat’s “whistle was blown and the 
bell rung, and the boat landed and put off said box of goods, 
more than ten feet perpendicular above the surface of the 
water; and the river was falling at the time... ’ 
This box was put off at the landing, as other similar freight 
had been put off for this plaintiff before the freshet, time 
and time again ;’ but on such occasions previously, there 
was a warehouse-keeper there “who kept the landing as a 
public landing, and who received pay from plaintiff and 
others for his services as such warehouseman, and received 
and stored plaintiff’s goods landed there before said freshet. 
The evidence tended to show that the box of 
goods was stolen and lost to plaintiff.” 

The question presented for decision is, whether defendants 
might exonerate themselves from liability by proving that 
this mode of putting off freight at the landings on the river 
and at Gore’s Landing, whether there was any person 
present to receive it or not, was in accordance with the cus- 
tom and usage of river steamboats in delivering goods 
shipped by them for such landings ? 

We have no doubt that there are cases in which a delivery 
of goods not to the consignee thereof, or according to the 
letter of a bill of lading, may be shown to be in accordance 
with an established custom, and therefore valid. Many pre- 
cedents of this kind are to be found in the books, and steam- 
boats that ply on rivers in a sparsely peopled country, could 
not carry on their business, advantageously to the com- 
munity, or for their owners, if they must, whenever they 
have goods for persons in the interior, to be delivered at 
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landings along the river, wait until the consignees shall come 
or send in to receive them. And in such circumstances, it 
will doubtless happen that customs will grow up by usage 
which may be considered as entering into and modifying, to 
some extent, the contracts with such common carriers for 
the transportation and delivery of goods. Doubtless a de- 
posit, sanctioned by usage, of the goods in question on the 
river bank, at Gore’s Landing, within view of, and where 
they could be protected by the warehouseman, whether so 
protected in fact or not, would have been good. 

But no custom, if it were possible for such a custom to 
grow up, could be upheld as reasonable, which would justify 
a steamboat carrier, who had goods consigned to a person 
at a particular landing on the river where there was a ware- 
house and a warehouse-keeper, who usually received and 
took care of goods landed there for the consignee,—in put- 
ting out such goods on the river bank without any pro- 
tection, when the landing had, in the meantime, been broken 
up by an inundation and the washing away of the buildings 
and a removal of the persons that constituted it a landing. 

All the assignments of error in this case are founded on 
the maintenance of the contrary of this proposition, and are, 
therefore, not well taken. 

Let the judgment of the Circuit Court be affirmed. 


Allen wv. The State. 


Indictment for Robbery. 


1. Robbery, indietment for ; when will support conviction for larceny.—There 
may be a conviction for yrand larceny, on an indictment for robbery, if the 
felonious taking of goods of sufficient value be shown, accompanied by the 
aggravating circumstances necessary to constitute robbery. 


AppraL from the City Court of Mobile. 

Heard before the Hon. O. J. Semmes. 

The indictment in this case charged Tude Allen with rob- 
bery. The counts of the indictment differed only as to the 
amount and denomination of the money charged to have 
been taken from the person of the persecutor; the value laid 
in each count exceeding twenty-five dollars. On the trial, 
the larceny of the property, to an amount exceeding twenty- 
five dollars, was proved, “but the evidence failed to show 
that any force was used.” The court instructed the jury, in 
substance, that they might convict the defendant of grand 
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larceny, if they found that the prisoner feloniously took and 
carried away from the person of the prosecutor the money 
described in the indictment, or any part of the same, to an 
amount exceeding twenty-five dollars in value. with the in- 
tent to convert into the prisoner’s:‘own use. The defendant 
excepted to this charge, and having been convicted and sen- 
tenced for grand larceny, appeals, and here assigns the charge 
as error. 


JouN H. GiEennon, for appellant.—While robbery is not a 
statutory offense, in this State, yet its punishment is fixed 
by statute ; and as larceny is a statutory offense in all its 
grades, defined in various phases, and punished differently, 
this offense and robbery are entirely of a different class, and 
a conviction of the former cannot be sustained under a charge 
of the latter, under our statutes. 


Jno. W. A. Sanrorp, Attorney-General, confra.—Robbery 
is but an aggravated larceny—a larceny committed by force 
or violence. The theft from the person, when not accom- 
plished by violence, or putting in fear, is grand or petit lar- 
ceny, according to the value of the property stolen. On prin- 
ciple, it would seem there can be no doubt of the correct- 
ness of the charge given by the court below. 


MANNING, J.—The question raised in this case is, wheth- 
er or not a defendant, indicted for robbery, may be found 
guilty of grand larceny. 

In 1 Russell on Crimes, 905, it is said: “In robbery from 
the person, as in other complicated or aggravated larcenies, 
the prisoner may be acquitted of the circumstances of ag- 
gravation, namely, the fear, or violence, and found guilty of 
the simple larceny.” Turner's case (in 1 Leach. 536) is re- 
ferred to as authority on this point. 

Robbery itself is defined as “a felonious taking of money 
or goods, of any value, from the person of another, or in his 
presence, against his will, by violence, or putting in fear.” 
The felonious taking of the money or goods is a constituent 
element of the offense, and that is larceny. And if the goods 
stolen exceed in value $25, the taking of them feloniously is 
grand larceny under our statute. , 

The jury, by their verdict, find that they were taken felon- 
iously, and were of a value exceeding $25, but without the 
circumstances of aggravation—violence or putting in fear ; 
and we think our statutes have made no such changes, as 
would prevent them from doing so under an indictment for 
robbery. 

Judgment affirmed. 
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Haney, pro ani, v. Lundie ef al. 
Taxation of Costs against Statutory Estate of Married Woman. 


1. Statutory estate of married woman; when may be subjected to costs of suit. 
The statutory separate estate of a married woman, brought within the juris- 
diction of the Chancery Court, by her institution of a suit with respect to it, 
may be subjected, on execution against it, for the costs of guit, after fruitless 
execution therefor against the next friend; and although she may appeal to the 
Supreme Court, without giving security for costs, such part of her statutory 
estate will be liable for the satisfaction of the costs here, if the appeal be de- 
cided adversely to her. 

2. Same.—The execution in such a case must be satisfied out of the statn- 
tory estate within the jurisdiction of the court, and can not run against the 
married worwan personally, or her goods, chattels, or estate generally. 


Appeal from Dallas Chancery Court. 

Heard before Hon. Cuares ‘TURNER. 

The appellant, Florence V. Haney, by her next friend, filed 
this bill against her husband, and one B. M. Lundie and his 
wife. Appellant was a married woman, possessed of a statu- 
tory estate, consisting of certain lands in the city of Selma. 
Lundie also owned a house and lot in the same city. After 
some negotiations between Lundie and appellant’s husband, 
it was agreed between Lundie and appellant and her hus- 
band, to exchange lands, Haney giving $500 in county claims 
in addition to Mrs. Haney’s lot, for that of Lundie. In pur- 
suance of the agreement, the parties mutually executed con- 
veyances and put each other in possession of the property 
so exchanged, Lundie conveying to appellant in terms which 
constituted the lot her statutory estate. Appellant sought 
by her bill to annul and rescind the contract, and’ to have a 
reconveyance, etc., on the ground of alleged misrepresenta- 
tions by Lundie to her husband, as to the healthfulness, 
rental value, and state of the title of the lot he exchanged 
with appellant ; and offered to reconvey to him the lot re- 
ceived in the exchange, which she still held. Much testi- 
mony was taken. Lundie flatly denied the making of the 
representations, and Haney, the person to whom it was al- 
leged the representations were made, and who alone testi- 
fied they were made, was impeached. The chancellor, on the 
final hearing, on bill, answers, and testimony, dismissed the 
bill, and ordered that the costs be taxed against appellant's 
next friend, and that execution issue against him therefor. 


Afterwards, and without any notice to, or appearance on 
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the part of appellees, the register filed his petition in court, 
showing that, although the next friend was good for the costs 
when he became such, he afterwards became insolvent and 
costs could not be collected out of him, and that the execu- 
tion issued against him for costs had been returned “ no 
property ;’ wherefore the register prayed that the costs be 
re-taxed, and that the court “make an order by which the 
property of complainant, as set forth in the sintdinan, be 
made liable for the costs of suit, and that execution may is- 
sue therefor to be levied on said property.” The chancellor 
made an order, reciting that it appeared to the court, that 
the facts stated in the petition were true, and “that said suit 
was instituted by a married woman, in a matter touching the 
title to her statutory separate estate, and that she is now 
possessed of an estate in her own right,” wherefore he or- 
dered and decreed, that “she do pay the costs therein taxed, 
and that execution therefor issue against her, to be levied on 
the goods and chattels, lands and tenements of her estate.” 
The appellant made the statutory affidavit, and brought 
the case here by appeal, without giving security for costs. 
The decree dismissing the bill. and the order of the chan- 
cellor with reference to costs, are now assigned as error. 


Rew & May, for.appellant.—The object of having a next 
friend, is that he may pay costs, if the proceeding is not well 
founded.—1 Daniel Chancery Prac. 144; also, page 146. 
There is no case in which a personal decree can be rendered 
against a femme covert.—l Maddox Chancery, 473. The 
statutory estate is liable only to the extent to which the 
statute creating it subjects the property. The law of costs 
should be construed most strictly against the officer, and if 
there be doubt, it should be decided against him. 


Pertus & Dawson,!contra, contended that the decree on the 
merits was undoubtedly right, and that appellees were not 
concerned in the contest between the register and the appel- 
lant, as to taxation of costs after the fruitless execution 
against the next friend, and therefore moved to strike out 
the assignment of error with reference to that matter. 


MANNING, J,—Admitting all the evidence which appel- 
lant’s counsel insist was admissible in her favor, and to which 
the assignments of error relate, yet we are compelled to the 
conclusion that she was not entitled to the relief prayed for, 
and that there was no error in the decree of the chancellor 
denying it. No good could arise from reproducing in this 
opinion the substance of the voluminous testimony, in the 
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cause, for the purpose of showing that it authorized the de- 
cree ; it is sufficient tosay that no impartial mind could, 
through this evidence, reach a different conclusion. That 
decree is therefore affirmed. 

Dismissing the bill, which was filed by appellant through 
Jno. Hardy as her next friend, the chancellor ordered that 
the costs be taxed against the latter; which was evidently 
proper. And after a return of the writ of execution thaselion 
against him, “no property found,” B. H. Craig, the register 
of the court, to whom a large portion of the fees were due, 
eid petition prayed the court to make an order “by which the 

ae paid of the complainant, as set forth in the pleadings in 
said cause, may be made liable for the costs, and that exe- 
cution may issue therefor, to be levied upon said property.” 
This property was of the statutory separate estate of appellant. 

Notice of the petition having been served, and a defense 
made on behalf of appellant, the chancellor “ ordered, ad- 
judged and decreed that she do pay the costs herein taxed, 
and that execution therefor issue against her, to be levied of 
the goods and chattels, lands and tenements of her estate.” 
And this decree is assigned as error. 

On the part of appellant, it is contended that a married 
woman is never liable to a decree for costs; that only her 
next friend is, in any case, answerable for them ; and that 
this is the reason why the rules of court require that she 
should sue by next friend. In this, her counsel are not sus- 
tained by the authorities. Referring to several decided cases 
on the subject, a writer of the highest character on pleading 
and practice in courts of chancery, s says: “ Upon filing a bill 
in chancery, either by her next friend, or in /orma pauperis, 
a married woman, in respect of the suit, is held to have taken 
upon herself the liabilities of a Jeme sole, and therefore may 
be attached ; and her separte estate becomes liable to pay 
the costs incurred.—1 Dan. Ch. Pl. and Pr. (4th Ed.) 113. 
And although, in general, it is only the separate estate which 
the married woman has at the time of the transaction in re- 
spect of which, it is sought to charge her with a liability, 
that a court of equity will subject ‘to the satisfaction of it; 
“where the court thought a married woman defendant ought 
to pay certain costs, and it did not appear she had a_ sepa- 
rate estate, the court gave the plaintiff liberty to apply for 
pavment of those costs in case of any moneys becoming pay- 
able to her separate use.” —Jb, 187. These rulings, of course, 
relate to a married woman’s equitable separate estate. Is 
or is not the separate estate which is secured to her as such 
by our statutes, also liable? The question is not free from 


difficulty. 
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It has been settled by repeated adjudications of this court 
that the property of such estate cannot be alienated by deed, 
or conveyed away except by husband and wife jointly, as au- 
thorized by section 2373 of the Revised Code; and the stat- 
ute does not expressly subject it to.the payment of any other 
debt created by the contract of either, except “for articles of 
comfort and support of the household, suitable to the degree 
and condition in life of the family.”—§ 2376. Treating these 
sections as parts of an enabling statute, it has, consequently, 
been held that debts created for other purposes, even by 
contracts of the husband made with individuals for the im- 
provement of the wife’s property, could not be charged upon, 
or satisfaction thereof be coerced from, such property. Is 
this true, also, of the court costs created in a suit brought 
by or against a wife, for the assertion or defense of her 
rights, or supposed rights, in respect to property of her sep- 
arate estate ? 

By another section (2525) of the Revised Code, relating to 
civil actions in courts of common law, it was enacted that, 
“Husband and wife must be joined either as plaintiffs or de- 
fendants, when the wife has an interest in the subject matter 
of the suit, unless the suit relate to her separate estate, when 
she must sue or be sued alone.” The separate estate here 
referred to is held to be her statutory separate estate. And 
by rule 15th of the chancery practice, in the form in which 
it existed until this year, “all bills and petitions filed by mar- 
ried women, without their husbands, whether relating to 
their separate estates or not,must be exhibited by next friend.” 

These were express provisions made by statute, or au- 
thority conferred by statute. Did they not, in effect, enable 
the wife, by bringing such suits, to subject the property in 
respect of which they are brought to payment of court costs 
therein? If they did not, then either the officers of court 
would not get for their services the fees which the law says 
they shall be entitled to have, or they must be paid by some- 
body else. There is no one else against whom the costs she 
creates can be taxed; when she sues alone, and when she 
sues without her husband, in equity, although she has a 
next friend, her prochein ami, to be responsible, she is re- 
quired to get him to be her sponsor for them, only because 
no judgment therefor can be rendered against her personally. 
But, as we have seen, if she has a separate estate, and it 1s 
established in that cause, that she has, and of what such 
separate estate consists, the court may subject it to the pay- 
ment of the costs taxable against her. This seems to us to be 
legal, as well as just, and to be as applicable in a case like the 
present as in any other, Although no judgment can be ren- 
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dered against her personally, yet when her separate property 
is brought within the jurisdiction of the court in a cause, it can 
be subjected to the payment of proper charges therein. We 
are of the opinion, therefore, that the costs in this cause 
were chargeable upon the property shown to belong to her, 
as her statutory separate estate in the present cause. 

But the decree of the chancellor is against appellant 
personally to be levied of the goods and chattels of her es- 
tate generally—that is, of any property that may belong to 
her, without specifying any as chargeable with the costs, 
In this the chancellor erred. And the decree must be here 
so amended as to charge the costs upon, and authorize exe- 
cution therefor to issue against, the lots and house conveyed 
to appe'lant by the deed of B. M. Lundie and wife to her of 
the 28th day of September, 1871, and described as such in 
the bill of complaint. 

The appellees in this court had nothing to do with the pro- 
ceeding in which the decree of the chancellor here referred 
to was rendered. And appellant was allowed, according toa 
statute on the subject, to bring the cause before this court 
for revision, without being required to furnish security for 
the payment of the costs. The costs of the appeal in this 
court, therefore, must be taxed against appellant, and be 
charged upon, and the execution therefor issue against, the 
same property last above specified. 


Bailey, Adm/’r, v. Mundin. 


Bill in Equity to settle Administration. 


1. Administrator; how holds estate after debts are paid.—After the debts are 
paid the administrator has charge of the estate for the benefit of the heirs, and 
a court of probate can not investigate and settle transactions between them 
which do not strictly pertain to the office of administrator. 

2. Same; what credits entitled to.—Where the administrator, at the request 
of the widow and heirs, who were minors over fourteen years of age, consents 
to perform his office so as to supply the place of a guardian for them, he is 
entitled to credit for reasonable expenditures for their benefit; and if in so 
doing he has not left in his hands a residue sufficient to meet the expenses of 
the administration, the estate of which he was administrator will be subjected 
to their payment by a court of equity. 


AppEAL from Chancery Court of Perry. 
Heard before Hon. CHarLes TURNER. 


The opinion states the case. 
Vou, LIE. 
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W. L. Braaa, for appellant.—The bill in this case avers 
special equities in the administrator of which the probate 
court could not take cognizance, and they show conshuibede 
that the Chancery Court is the only forum where complete 
justice can be obtained. The Code expressly makes the 
estate liable for the costs of administration.—R. C. § 1888, 
9060-64. The disbursements of the administrator, in the 
course of administration, have exceeded his receipts, and he 
can only obtain relief in chancery.—34 Ala. 565; 16 Ala. 733 ; 
4 Ala. 632; 13 Ala. 91. The heirs are insolvent, unable and 
unwilling to reimburse the administrator the amounts paid 
out for them. Their only property consists of their interest in 
the estate. These expenses were made at their request and 
upon the faith of their giving him credit for them as admin- 
istrator. Under the facts in the case, the Chancery Court 
ean and should take direction of the administration of the 
estate, and sell a sufficiency of the land to pay the fees and 
charges of administration, and reimburse the administrator 
for the advances he has made to secure the rights of all.— 


17 Ala. 59; 15 Ala. 91; 31 Ala. 207; 51 Ala. 447. 


Joun F. Vary, contra.—The account and settlement can not 
be removed from the Probate Court into the Chancery Court 
unless there is some special equity which makes it necessary 
and requires that such removal should be made.—36 Ala. 109; 
33 Ala. 239; 19 Ala. 488; 13 Ala. 269. If the application 
for the removal is made by the administrator, it can not be 
allowed, if the equity upon which he seeks the removal 
arises out of his own carelessness or recklessness, or out of 
any of his acts wherein he acted with full knowledge of all 
the facts, as appellant did in this case.—36 Ala. 118, and au- 
thorities supra; 18 Ala. 379. The facts of the case bring it 
fully within this last rule, as there is not an averment of 
ignorance of any fact connected with the case. 


MANNING, J.—Appellant, Bailey, in 1869, became ad- 
ministrator of Needham H. Mundin, and in 1871 had paid all 
his debts, from the crops and by sale of some perishable 
chattels. In the latter year, he sold the remaining personal 
property. Mundin left a widow, Nancy B., and two sons, 
William P. and Walter C.—the sons being minors—all of 
whom were defendants in this suit below. By their request 
and solicitations, and to save the expense of a regular guar- 
dianship for the minors, Bailey, being administrator, consented 
to act the part of guardian also for them, and continued to 
do so until lately. He provided money for their support and 
education, and furnished a considerable amount to their 











106 SUPREME COURT [Dec. Term, 


[Bailey, Adm’r, v. Mundin.] 


mother, the widow. She received $3,304.31-100; besides 
which, he spent upon William $2,235.52-100, and on Walter 
$1,617.17-100. Of the land, 190 acres were assigned in 1871 
to Mrs. Mundin for her dower ; and the remainder, 490 acres, 
were leased out by the administrator in 1871, 1872 and 1873; 
and since the latter year, Wm. P. and Walter have received 
the benefit thereof to their own use. 

The bill sets forth, further, that acting in a spirit of kind- 
ness towards the minors, as if they had been his own sons, 
and having great confidence in them, and in their assurances 
that he should be held harmless on account of such expendi- 
tures, complainant had advanced to them and their mother 
various sums of money out of his own means; the amount 
of the debts of intestate which he had paid, and of the sums 
paid to and for the widow and minors, exceeding (according 
to the amendment offered to the bill) the whole amount of 
assets, exclusive of the land that had come to complainant’s 
hands, by $840.05-100, without interest ; that there had been, 
also, a suit brought against him, as administrator, in Febru- 
ary, 1875, involving an amount of about $7,000, which was 
decided in the Spring of 1876, after strenuous litigation, in 
favor of the intestate; for the defense of which suit, he was 
obliged to employ counsel, to whom fees were due for their 
services to the amount of about $1,200; that there were due, 
besides, as fees, to the late and present judges of the Pro- 
bate Court of Perry county, which had charge of the admin- 
istration of the estate, about $140; that there was due to 
him as commissions for his services as administrator $762.59; 
and that there was due to him besides, for his superintend- 
ence and management of the farming interests, and for attor- 
ney’s fees, a large amount more; that the only property now 
remaining of the estate, was the 490 acres of land aforesaid; 
of which Wm. P. and Walter, the latter still a minor, when 
the bill was filed, were enjoying the benefit ; and their rever- 
sion in the dower land; that without this land they are 
insolvent, and unable to respond for the amount they owe 
complainant ; that he, as administrator, having, in obedience 
to a citation which they had caused to be issued, filed his 
account for a final settlement of his administration, in the 
Probate Court, and having charged therein the moneys he 
had as aforesaid expended for their benefit, and for the ben- 
efit of their mother, and other sums aforesaid, with which 
the estate is chargeable, the said Nancy, William and Walter 
have filed objections to said charges, and are endeavoring to 
have the burden and loss of them, and of the other charges 
and dues aforesaid, cast upon him, the administrator ; that 


he is advised he can not have these matters properly inves- 
VoL. LVI. 
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tigated and adjusted, and the land sold to pay said charges, 
otherwise than in a court of equity ; wherefore he prays that 
the said Nancy B., William and Walter be enjoined from 
coercing a settlement, in the Probate Court; that the admin- 
istration and settlement thereof, be removed into the court 
of equity; and that the land be sold to pay the charges 
aforesaid, or for such relief as he may be entitled to. 

A demurrer was filed to the bill by Walter C. Mundin, on 
his coming of age, in January, 1877, which was sustained, 
and an amendment afterwards offered was disallowed by the 
chancellor and the bill dismissed. From those orders, the 
appeal is taken to this court. 

The case made by the bill seems to be one of that not very 
uncommon kind, in which mutual confidence and regard 
induce persons who mean to do right, to become imprudent- 
ly liberal, on one side, in the administration, and on the other 
in the use of effects belonging to a trust fund ; in consequence 
of which, when the time of settlement arrives, it brings with 
it disappointment with the smaller amount than was ex- 
pected, remaining for the discharge of advances or liabilities, 
or for distribution among the beneficiaries. Hence, there 
often follow, first, unjust suspicions, and then unjust demands, 
and vexatious and expensive litigation. This seems to be 
the situation in which the present parties now stand toward 
each other. It is probable that a considerable amount of 
the charges objected to should be allowed, against one or 
more of the defendants; and it seems, so far as we can judge 
in the absence of the evidence, not yet taken, that some of 
the demands made on behalf of the administrator, are out 
of proportion to the value of the estate, and to the services 
that were rendered. If the matters in dispute could be ad- 
justed between the parties, (now all of age), the result would 
be apt to be more satisfactory to them hereafter, than any 
decision a court may make in the cause. 

After the debts of the deceased were paid, the administra- 
tor had charge of the estate, for the benefit of defendants 
only. He stood, as administrator, in the relation of trustee 
for them, and they as cestuis que trust towards him. In these 
circumstances, transactions took place between them not 
strictly pertaining to the office of administrator, merely, and 
which a court of probate can not investigate and settle. 

“Tf a person,” (says Mr. Perry, in his work on Trusts, 2d 
vol., $ 910), “undertakes an office for another, in relation to 
property, he has a natural right to be reimbursed all the 
money necessarily expended in the performance of the duty. 
Thus, a trustee will be reimbursed all his necessary travelling 
expenses, and all reasonable fees paid for legal advice in the 
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discharge of his duties, . . . . all costs which he js 
ordered to pay to strangers, if the litigation was forced upon 
(him), or was necessary for the protection of the estate.” 
And again: “What the court will allow upon suit, may be 
done by the trustee without suit. * * * * So, trustees 
may expend moneys for the support of an infant, if the court 
shall subsequently approve of the expenditure.’—§ 915, 
And again: “It is a rule that the cestui que trust ought to save 
the trustee harmless, when the trustee has honestly, fairly, 
and without possibility of gain to himself, paid out money 
for the benefit of the cestuis que trust.”—§ 485. These prop- 
ositions are sustained by adjudged cases cited by Mr. Perry. 

It is common ieanniliclien that since the war, it is very diffi- 
cult to get fit and responsible persons to act as guardians for 
minors; and difficult for those willing to act as such to fur- 
nish the sureties required by law. Yet it can not be permit- 
ted to persons to take to themselves the privileges and com- 
pensation of such an office, except in compliance with law. 
Complainant in this case, did not become legal guardian, and 
he can not, therefore, be allowed any commissions, or pay 
for services done in that capacity. We understand from the 
bill he does not claim any. But if, when there was no legal 
guardian, he consented, at the solicitation of the minors, 
then over the age of fourteen years, and of their mother, so 
to perform his office of administrator as to supply the place, 
and save them from the expense of a guardian, and he has 
faithfully, economically, and with a due regard to their con- 
dition, and fortune, expended a portion of their means, not 
exceeding what a regular guardian would be authorized to 
use for such purposes, in providing for their support and 
education, respectively, natural justice and equity require 
that he should have due credit for moneys so expended for 
their benefit. And if in so doing, he has not left in his own 
hands a residue sufficient to discharge the costs of the ad- 
ministration, and the expenses of a suit brought against him, 
as administrator, which it was his duty as such to defend, 
the estate of which he was administrator, ought to be in 
some way subjected to the payment of it; whether out of the 
income only, or out of the corpus of it, will depend upon the 
facts to be developed. 

We think the case made by the bill such as a court of 
probate was not competent fully to investigate and deter- 
mine ; and that the administration should be removed into a 
court of equity. The chancellor erred in refusing permis- 
sion to amend the bill, and in dismissing it, and his decree 1s 
therefore reversed. 

Let one-half of the costs of the appeal in this court, and 


Vou. Lym. 














1877.] OF ALABAMA. 109 
[Ex Parte Webb. ] 


in the court below, be charged against appellant individually, 
and the other half against appellees. 


ix parte Webb. 
Petition for Mandamus. 


1. Selma, charter of ; certain provisions construed.—The provisions of the 
charter of the city of Selma, declaring the person in possession of property 
sold for city taxes, who refuses to deliver it to the purchaser, ‘shall be guilty 
of unlawful detainer, and the purchaser may institute suit before any justice 
of the peace, to recover possession,” if valid, about which no opinion is ex- 
pressed, are not to be construed as subjecting the proceeding, thus author- 
ized, to the rules which regulate the action of unlawful detainer, between 
landlord and tenant, or where only the right of possesssion is involved: the 
proceeding authorized by the charter, partakes more of the nature of eject- 
ment, or the statutory real action, than of unlawful detainer, and is governed 
by the general rules applicable to the former class of actions; and there must 
of necessity be an inquiry into the merits of the title ; and where judgment 
is rendered in the justice’s court against the tenant, the landlord may inter- 
vene and appeal. 

2. Sume; what not cause for dismissing appeal.—Where judgment is ren- 
dered against the tenant atid the landlord appeals to the Circuit Court, the 
appeal will not be dismissed, or the cause stricken from the docket, because 
the tenant did not appeal; or because a bond, in compliance with the statute, 
was not given, if the appellant is able and willing to give a proper bond. 


This was a petition by Webb for mandamus, to be directed 
to the Hon. Grorcre H. Craic, presiding over the Circuit 
Court of Dallas, to compel him to strike a certain cause 
from the docket; a motion to that effect having been made 
before him and overruled. 

The facts shown by the petition are as follows: Webb 
purchased a certain lot of land in the city of Selma, at a city 
tax sale; paid the amount of his bid and received a certifi- 
cate of purchase, in accordance with the provisions of the 
charter of that city. The premises, consisting of .a brick 
store and lot on which it was built, were then in possession 
and occupancy of Carlisle, Jones & Co. Webb demanded 
possession, and that they should pay him rent, and both of 
these demands having been refused, brought unlawful de- 
tainer against them, before a justice of the peace, to recover 
possession, and damages for the detention. The defendants 
not appearing, Webb offered testimony before the justice of 
the peace, who rendered judgment for recovery of posses- 
sion, and. sixty dollars damages. After this, Mary Brad- 
field, J. W. Bush, L. H. Pitts and M. L. Ernst, filed in the 
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justice’s court, a written acknowledgment that they were 
security for costs on appeal, in the cause to the Circuit Court 
from said judgment.” 

At the same time the security for costs of appeal was 
ew. the same persons filed with the justice a bond, signed 

y them, and in the penalty of six hundred dollars, payable 
to Webb, “upon condition, that if the above bound Mar 
Bradfield shall prosecute to effect an appeal by her taken 
this day to the next term of the Circuit Court from a judg- 
ment rendered, against Carlisle, Jones & Co., her tenants in 
possession, in favor of Norman Webb on unlawful detainer 
of a certain” lot, “now occupied by said Carlisle & Jones 
as such tenants, by Abner Jones, justice of the peace, in and 
for said county. Now, as above stated, if said Mary Brad- 
field shall prosecute such appeal to effect, and pay all such 
rents as may accrue on said property, at an annual rent of 
three hundred dollars per annum, as may accrue during the 
pendency of said appeal, if she shall be held liable therefor 
in said Circuit Court, then this obligation to be null and 
void, otherwise to remain in full force and effect.” No ap- 
proval of the bond or security for costs was indorsed thereon 
in writing by the justice, but he treated the case as having 
been properly appealed, and certified his proceedings, and 
sent up the original papers to the Circuit Court. 

Webb made a motion in the Cireuit Court to strike 
the cause from the docket, and to dismiss the appeal, and 
for an order of procedendo to the justice, on the grounds : Ist, 
that Carlisle, Jones & Co. did not take the appeal, but it was 
attempted to be taken by one not a party to the suit; 2d, 
there was no appeal bond given by the defendants; and 3d, 
that the undertaking on file was not conditioned according 
to law, and no appeal should have certified to the Circuit 
Court. It was shown on the hearing of the motion, that 
Carlisle, Jones & Co. were tenants of Mrs. Bradfield; that 
they refused to take an appeal, but consented that Mrs. 
Bradfield might take an appeal in their names, provided 
they were protected against cost and expenses; and under 
these circumstances Mrs. Bradfield caused the execution and 
filing of the security for costs and bond above referred to. 
The court overruled the motion. 


W. C. Warp, for petitioner.—In appeals from judgments of 
justices on unlawful detainer, the unsuccessful party must 
execute an appeal bond, payable to the other party.—Code, 
§$ 3711. The appeal bond must be executed by the party 
praying the appeal.—Code, § 3710. In the Circuit Court, if 


the plaintiff recovers, judgment must be against appellant and 
VoL. LvIII. 
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his.sureties for costs, and against appellant and his sureties on 
the supersedeas bond for rents.—Code, $$ 3712-3. In this 
case the defendants took no appeal, and gave no supersedeas 
bond, and no judgment can be rendered against them and 
the parties as sureties, who gave the undertaking and bond 
set out in the record, because they do not sustain the rela- 
tion of principal and sureties; and the judgment rendered 
against the sureties in such cases, can only oe rendered un- 
der the statute, and the bonds must comply with the 
statute.—4 Ala. 315. This is not the case of a defective 
bond, where an appeal has been taken. There is no appeal 
here. Mrs. Bradfield is a stranger to the judgment, and can 
not meddle with it—AJ/ay v. Watson, 6 Ala. 1383; May v. 
Courtenay, Tenant & Co. 43 Ala. 617. An appeal by a 
stranger will not give jurisdiction.—20 Howard, 218. Man- 
damus is the proper remedy.— Moses on Mandamus, 19; Lx 
parte Cole, 28 Ala. 50; La parte Morgan, 30 Ala. 51. 





Lee & Bus, contra.—Mrs. Bradfield is not a stranger to 
the suit. She had a right to appear and defend the possés- 
sion of her tenants.—Code, § 2955; 4 Ala. 353; Taylor on 
Landlord and Tenant, § 173. Besides this, the court having 
jurisdiction by the appeal, its refusal to strike the cause 
from the docket can not be revised or corrected by man- 
damus.—4 Otto, 418; Ex parte Elston, 25 Ala. 73; Ex parte 
Putnam, 30 Ala. 593. 


BRICKELL, C. J.—The purchaser of lands sold for taxes, 
has no other remedy at common law to recover possession, 
than an action of ejectment.—Blackwell on Tax Titles, 576; 
Cooley on Taxation, 371. The charter of the city of Selma 
declares, that in the event of the failure or refusal of the per- 
son in possession, to surrender to a purchaser at a sale for 
the payment of city taxes, such person “shall be guilty of an 
unlawful detainer, and the purchaser may institute suit be- 
fore any justice of the peace in the city of Selma, for the 
recovery of the possession of said premises, and damages for 
the detention thereof. From the judgment of such justice, 
an appeal may be taken to the Circuit Court of Dallas 
county, as in other cases of unlawful detainer.”—Pamph. 
Acts, 1874-5, 375, § 47. We do not now propose to express 
any opinion as to the validity of this enactment. The neces- 
sities of the present case are satisfied, when we say that it 
must not be construed as subjecting the proceeding it author- 
izes to the same rules which regulate and control the action 
of unlawful detainer between landlord andtenant, or when 
simply the right of possession is involved Then, posses- 
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sion is a necessary element of the plaintiff’s case; and the 
defendant, having obtained possession from the plaintiff, 
must, after the termination of his possessory interest, have 
refused to surrender.— Devine v. Brown, 35 Ala. 596. In such 
cases there is and can be no necessity for an examination 
into the estate, or the merits of the title. ‘ 

The proceeding by the purchaser at the tax sale, is 
founded on the theory that he has acquired title by his pur- 
chase, and the title draws to it the possession. There is no 
prior possession on which he can rely—nor can it be asserted 
that the party in possession derived it from him, or by an 
entry under one deriving it from him. Unless the party pro- 
ceeded against is deprived of all right of defense, or his right 
of defense is narrowed and circumscribed so that generally 
it would be valueless, there must, of necessity, be an inquiry 
into the estate, or merits of the title. The proceeding the 
statute authorizes, has, necessarily, more of the elements, 
and bears a greater analogy to an action of ejectment, or the 
statutory real action, than to an action of unlawful detainer 
proper. A legislative declaration that the party withhold- 
ing the possession is guilty of an unlawful detainer, and that 
suit for the recovery of possession, and damages for the de- 
tention, may be commenced before a justice of the peace, 
cannot be so construed as in effect to disseize a man of his 
freehold, and convert his estate into a mere right of action. 

The statute (Code of 1876, § 2955) requires that when a real 
action is against a tenant, the landlord must, on motion, be 
made a party defendant. Whether this statute is not a mere 
affirmance of the common law, or confers on the landlord a 
new right, is not important.—Arent v. Read, 2 Port. 480; 
Lawson v. Orear, 4 Ala. 156; Tyler on Ejectment, 442, et seq. 
The existence of such a rule is indispensable to the pro- 
tection of the party really interested to defend the action 
against the negligence or the fraud or collusion of the tenant 
in possession. The statute in promotion of this, its manifest 
purpose, has been liberally construed. The technical rela- 
tion of landlord and tenant has not been deemed indispensa- 
ble to its operation. Whoever claims title, consistent with 
the possession of the occupier, and as against him, has an 
immediate right of entry, may be allowed to defend as land-. 
lord.— Thompson v. Ives, 11 Ala. 239; Falkner v. Jones, 12 
Ala. 165. An extension of the statute to this proceeding, 
which, by whatever name it may be called, is in fact an action 
against the tenant in possession, in which the plaintiff can 
recover only on the strength of his title, and in which the 
title is, of necegsity, involved, is not unwarranted. It is 


necessary for ti® protection of the landlord against the un- 
VoL, LvItl. 
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willingness of the tenant to engage in litigation, or his neg- 
ligence or fraud. The statute, in very general terms, applies 
the provisions of the Code, in the regulation of suits in the 
Circuit Court, to suits before justices.—Code of 1876, § 3662. 
In cases of this kind, there being no statutory provision pre- 
venting, the statute allowing the landlord to intervene can 
well be regarded as applicable, not only to suits in the Cir- 
cuit Court, but to analogous suits before justices of the 

eace.— Gould v. Meyer, 36 Ala. 565. Of course it could 
ee no application to the ordinary suits of unlawful de- 
tainer, or forcible entry and detainer. 

The landlord of the tenants in possession had the right to 
intervene and prosecute an appeal from the judgment of the 
justice of the peace. She is not a stranger, intermeddling in 
a suit in which she is without interest. The bonds executed 
by her, may not be statutory bonds, on which judgments may 
be rendered against her and her sureties summarily. They 
are valid common law obligations, and if the petitioner 
deems it necessary for his protection, on a proper applica- 
tion to the Circuit Court, the landlord may be formally sub- 
stituted as the party defendant, and the party appellant, and 
required to execute sufficient statutory bonds. It is the 
mandate of the statute, which but follows the former decis- 
ions of this court, that no appeal or certiorari for the revis- 
ion of judgments of justices of the peace must be dismissed 
for any defect in the bond, if the party is willing to execute 
a sufficient bond or undertaking.—Code of 1876, § 3126. 

The Cireuit Court properly refused the motion of the peti- 
tioner to strike the cause from the docket, and the applica- 
tion for mandamus is denied at his costs. 


Owens, Adm’r, v. Childs, et al. 


Bill in Equity to enjoin Administrator’s Sale of Lands, dc. 


Administrator ; when will be enjoined al instance of heirs from selling lands of 
intestate to pay expenses of administration. —A court of equity, at the instance of 
adult heirs, who paid up all the debts of their ancestor except a very trifling 
amount due a single creditor, and divided his lands among themselves, will 
enjoin a sale of the lands to pay expenses of administration and costs of liti- 
gation carried on by an administrator, who, without being so requested by 
the creditor or any heir, sued out letters and engaged in litigation, for the 
avowed and selfish purpose of running out of the country a person in posses- 
sion, and buying the lands himself. 

(8) 
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AppEAL from Chancery Court of Pike. 

Heard before Hon. Apam C. FELDER. 

The heirs at law of William Childs, deceased, filed this 
bill against the appellant, Owens, praying, among other 
things, that he be enjoined from selling certain lands of the 
intestate, for payment of the expenses of administration and 
costs of certain litigation carried on by Owens, who, without 
being requested by the heirs or the only creditor, to whom 
an insignificant sum was due, sued out letters and carried on 
litigation, for certain avowed and selfish ends of his own. 
The opinion sets out the facts. 

The cause having been submitted on pleading and proofs, 
the chancellor granted an injunction as prayed, and this de- 
cree is now assigned as error. 


Warts & Warts, and J. D. Garpner, for appellant. 
JERE N. WILLIAMs, contra. 


MANNING, J.—William Childs, who was owner of the 
land, situated in Pike county, Alabama, which is the subject 
of this controversy, died in the State of Arkansas, in the 
year 1861. Owing no debts, or only a few small ones, that 
were paid by his children, then all of full age, they, in the 
early part of 1862, divided his property among themselves, 
by agreement. The Pike county land, 160 acres, was allot- 
ted to and taken by the appellees, sons of said William, who 
were complainants in this cause in Pike Chancery Court, and 
the rest of the family of deceased, all lived in other States, 
Arkansas, Texas, and Louisiana, and were all satisfied with 
the disposition made of their father’s property. At least, it 
was not at the instance of any of them that proceedings were 
taken by the appointment of an administrator, to have the 
land in Pike county sold; nor was this done at the instance 
of any creditor here. Indeed, it is not certain that there 
was any creditor of Wm. Childs in this State. The only 
person supposed to be so, put the amount due to him at 
twenty dollars, and, although he was well acquainted with 
the family of Childs, never claimed payment of it from any 
of them, even when one of them came out to see about the 
land, and met and conversed with him here. Nor does it 
appear that he ever solicited the appointment of an admin- 
istrator in Alabama, in order to obtain payment of such a 
debt. True, he says he spoke of it to Owens before the lat- 
ter became administrator, but he did so at his own house in 
a conversation which Owens sought with him there. In- 


deed, Owens seems to have been more desirous to encourage 
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him to set up a claim as creditor, than he was to induce 
Owens to become administrator. , 

The objects of the latter, who sued out letters of adminis- 
tration in September, 1869, and two days afterwards filed 
his petition to have the land sold, ‘are frankly stated in a 
letter he afterwards wrote to LaFayette Childs. These ob- 
jects were, jirst, to get one Hurst, who was in possession of 
the land, out of it, and out of the country, and secondly, to 
buy the land himself. In his endeavors to accomplish these 
purposes, he seems to have created a bill of costs, and attor- 
ney 8 fees, of several hundred dollars, an amount equal to, 
or exceeding one-half of the value of the land, and he is now 
insisting on having it sold, to pay them. To allow this to be 
done under such circumstances, would be inequitable as 
well as inhospitable. It is no part of the policy of our laws, 
concerning the administration of estates, to encourage an 
unnecessary and oppressive interference with the rights of 
heirs and others, and the courts should not allow them to be 
so used. We are of opinion that the appellees were entitled 
to relief by injunction. 

Let the decree of the chancellor be affirmed, 


Fore, Adm’r, v. McKenzie. 


Action on Promissory Note. 


1. Misrepresentation ; what will avoid sale —A misrepresentation by the seller, 
which will avoid the sale, or defeat an action for the recovery of the purchase- 
money, must be of a material fact, operating as an inducement to the pur- 
ane ; and the purchaser having a clear right to rely on it, must be deceived 
thereby. 

2. Caveat emptor ; to what, maxim applies. —The maxim, caveat emptor, applies 
to judicial sales ; the purchaser has no ground of complaint if the title sold 
ee valueless, and can not defend an action at law for the purchase-money, 

cause Of misrepresentations of the administrator in making a sale of land 
under order of the court of probate. 

3 Sale of lands; what principle not applicable to.—The principle declared in 
Atwood v. Wright (29 Ala. 346), as to the fraud or misrepresentation of the 
administrator making a sale, is confined to sales of personalty. 


AppEAL from Circuit Court of Monroe. 

Tried before Hon. Jonn K. Henry. 

The appellant, Fore, as administrator of the estate of one 
James F'ore, deceased, brought suit against the appellees to 
recover $1,200, the amount of a promissory note given by 
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them for lands of appellant’s intestate, which Fore had sold 
under order of the probate court. 

The appellees pleaded that Fore had represented at the 
time of the sale that the lands were the property of the estate, 
and the title was good; whereas a part of the tract sold b 
the administrator, and for -which, along with other lands, the 
note was given, had been sold and conveyed by intestate in 
his life time to one Grant, and by reason of this, they have 
been damaged six hundred dollars, and the consideration of 
the note has failed to that extent, and they had tendered 
Fore the balance due on the note after deducting said sum. 

The plaintiff demurred, because the plea was double, being 
part failure of consideration, also a plea of tender; 2d, be- 
cause the sale was judicial, and want of title is no defense to 
the action; 3d, because the facts stated were no answer to 
the complaint. This demurrer was overruled, and a trial was 
had, resulting in verdict and judgment for the plaintiff for 
$347.91. The plaintiff appeals, and assigns the ruling upon 
demurrer as error. 


J. W. Posey, for appellant.—This was a judicial sale, to 
which the maxim of caveat emptor applies.—21 Ala. 534; 47 
Ala. 444; Bland v. Bowie, 53 Ala. The case of Atwood v. 
Wright, is relied on; the misrepresentation there was fraudu- 
lent, and was, as to soundness, not title of property sold. Be- 
sides this, the plea does not show that any reliance was 
placed on the representations.—16 Ala. 789. 


J. M. WurreneaD, contra.—Misrepresentation by the ad- 
ministrator, will no more relieve him from the consequences 
of his acts than they would exempt an individual.—19 Ala. 
680; Atwood v. Wright, 29 Ala. 346. 


BRICKELL, C. J.—The misrepresentation by a seller 
which will avoid a contract of sale, or furnish matter of de- 
fense to an action for the recovery of the purchase-money, 
must be of a material fact, operating as an inducement to 
the purchase ; and the purchaser having a clear right to rely 
on it, must have been deceived by it. The plea does not 
aver a state of facts which brings the defense within the 
principle. There is no averment that the misrepresentation 
in reference to the title, induced the purchase ; or that the 
purchaser, being ignorant of the true state of the title, relied 
upon and was deceived by it. 

If the plea contained the averments, it would not present 
an available defense. The sale was judicial—the court of 





probate was the vendor, and the administrator but its officer 
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or agent. To such sales the maxim, caveat emptor, is strictly 
applicable. There is no warranty of title, and the purchaser 
has no ground of complaint, if the title sold proves value- 
less.—Perkins v. Winter, T Ala. 855; Burns v. Hamilton, 33 
Ala. 210. The representations of the agent or officer making 
the sale, as to the title, the purchaser has no right to rely on, 
but must inquire for himself. If a fraud is practiced on him, 
the sale is incomplete before confirmation, and he may make 
it ground of objection to confirmation. If the fraud is not 
discovered until after confirmation, in a proper case, a court 
of chancery would intervene for his relief. The sale after 
confirmation, clothes the heirs with rights which can not be 
disturbed, unless an opportunity is afforded to support them. 
There can be no rescission of the sale, in whole or in part, 
without the opportunity to them of sustaining its validity.— 
Lampkin v. Reese, T Ala. 170; Bland v. Bowie, 53 Ala. 152. 
Hence, the purchaser can not at law defend an action for the 
purchase-money, because of the fraud or misrepresentation 
of the administrator. To permit such a defense, would 
operate in a collateral proceeding, a rescission of the sale 
made, and confirmed by another court, having exclusive juris- 
diction. 

The case of Afwood v. Wright, 29 Ala. 346, has no appli- 
cation to the question. It was a sale of personal property, 
the title to which resided in the administrator, and it was 
complete without confirmation by the court. The demurrer 
was well taken, and should have been sustained. 

The judgment must be reversed and the cause remanded. 


Moses wv. The State. 


Indictment for setting up or being Concerned in carrying on a 
Lottery. 


1. Grand jury; what will not invalidate findings of.—The findings of a grand 
jury are not invalidated, because the record of its organization does not show 
that it was ascertained whether any of the grand jurors had, during the pre- 
ceding twelve months, served as grand or petit jurors. 

2. Accomplice ; when conviction may be had on uncorroborated testimony of.— 
Under our present statutes, a conviction for a felony can not be had on the 
uncorroborated testimony of an accomplice; but in misdemeanors the jury 
may convict on his uncorroborated evidence, if they credit him. 

3. Same.—It is for the jury to determine, from the facts and circumstances 
of the case, how far the complicity of the witness in the offense affects his cred- 
ibility in misdemeanors, and where the offense is mere malum prohibitum, a 
charge that the witness’ complicity in it detracts ‘‘very materially” from his 
credibility, is erroneous and properly refused, 
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AppEaL from City Court of Mobile. 

Tried before Hon. O. J. SEMMEs. 

The appellant Moses was indicted and convicted for set- 
ting up and carrying on a lottery, without the legislative au- 
thority. 

ag Murphy, who was indicted for a similar offense, grow- 
ing out of the transaction for which Moses was indicted, was 
the only witness for the prosecution; the court havin 
allowed a nolle pros. as to Murphy at the request of the State. 
This witness testified as to the manner in which Moses had 
carried on the lottery during the twelve months precedin 
the indictment, and that he, witness, was engaged pre 
months with defendant in carrying on the business, which 
was fairly and honestly conducted. This was all the evi- 
dence. 

The court charged the jury that they were “exclusive 
judges of the evidence, but as the defendant has set up that 
the only witness in this case is an accomplice, the court tells 
you that you may look to that fact in arriving at the conclu- 
sion whether he is to be believed or not; and on that sub- 
ject, further charges you, if you believe, beyond a reasonable 
doubt, that Murphy has told the truth, then you should give 
his evidence the same weight as though he had not been an 
accomplice.” The defendant excepted to this charge, and 
requested the court, in writing, to charge the jury as follows: 
“The fact that the witness is, or was, an accomplice, detracts 
very materially from his credit.” The court refused to give 
this charge, and the defendant excepted. The defendant fur- 
ther requested the court, in writing, to charge the jury, “if 
the alleged business was conducied honestly and fairly, the 
jury may consider that fact in ascertaining whether or not 
the case is made out beyond a reasonable doubt.” This 
charge was refused, and the defendant excepted. 

The record, showing the organization of the grand jury, 
&c., is, in all respects, regular, but is silent as to whether the 
court ascertained if any of its members had, during the pre- 
ceding twelve months, served as grand or petit jurors. 

The refusal to charge as requested, the charge given, and 
failure of the record to show proper qualification of the 
grand jurors, are now assigned for error. 





McKinstry & Son, for appellant.—The record showing 
the organization of the grand jury, fails to state that the 
court ascertained whether the grand jurors have served 
within the past twelve months as required by statute. An 
accomplice may be a witness, but the judge should caution 


the jury not to convict on his uneorroborated testimony, 
Vop. LVIII. 
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“This has so long been the practice, that the failure to give 
the jury such advice, would be regarded as an omission of 
duty on the part of the judge.—l Greenleaf Ev. § 380; 
1 Phillips Ev. 30-32; 2 Starkie on Ev. 12. Lord Ellen- 
borough says the rule applies as well in misdemeanors as in 
felonies.—31 Howell State Trials, 326; 26 Ala. 24. The 
charge given, and the refusal to charge as requested, are 
shown to be erroneous by these authorities. 


. JoHN W. A. SanrorD, Attorney-General, contra.—In mis- 
demeanors the accused may be convicted on the uncorrobora- 
ted testimony of an accomplice—Hart v. The State, 40 Ala. 
32; Alsabrook v. The State, 52 Ala. 26, There is nothing in 
the objection as to the formation of the grand jury.—R. C. 
§ 4187. 


BRICKELL, C. J.—The record does not disclose that 
the City Court, before organizing and charging the grand 
jury, ascertained whether any of its members had, during 
the preceding twelve months, served as grand or petit jurors, 
as required by the statute.—Pamph. Acts, 1874-5, p. 186. 
This was a duty the statute imposes, but if the intendment, 
from the recitals of the record, be, as is urged by appellant’s 
counsel, that the duty was not performed, the findings of 
the grand jury, as organized, are not thereby affected. The 
statute expressly declares, that if a grand jury is drawn in 
the presence of the officers designated by law, no objection 
to its formation, nor to the legal qualifications of any of its 
members, shall be entertained after its organization.—R. 
C. § 4187. 

It is a settled rule at common law, that an accomplice is a 
competent witness for the State, and that a conviction ma 
be had upon his testimony. The degree of credit to which 
he is entitled, lies exclusively in the province of the jury, 
though, in prosecutions for felony, the judges, in their dis- 
cretion, will advise against a conviction on his uncorrobora- 
ted evidence.—1 Green. Ev. $$ 379-80. The Code of 1852 
provided that, “a conviction cannot be had on the testimony 
of an accomplice, unless he is corroborated by such other 
evidence as tends to connect the defendant with the com- 
mission of the offense; and the corroboration is not suffi- 
cient, if it merely show the commission of the offense or the 
circumstances thereof.” This provision was construed as 
extending alike to misdemeanors and felonies.— Davidson v. 
State, 33 Ala. 350; English v. State, 35 Ala. 428; Bird we 
State, 36 Ala. 279; Smith v. State, 37 Ala. 472; Bass v. State, 
ib. 469. This construction led to a change of the statute, 
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limiting it in operation to felonies.—R. C. § 4193. The 
result of this legislation is, that in felonies a conviction can 
not be had on the testimony of an accomplice, without cor- 
roboration connecting the defendant with the commission of 
the offense. In misdemeanors, a conviction may be had on his 
evidence, without corroboration, if the jury credit him. His 
complicity goes only to his credibility, and of that the jury 
must judge, as they judge the credibility of other witnesses, 
The instructions given to the jury, seem to us, to state the 
law correctly. The instruction requested would have inva- 
ded the province of the jury. It was for them to determine, 
from all the facts of the case, how far the witness’ complic- 
ity in the offense, affected his credit. From the character of 
the offense, not involving moral turpitude, merely mulum 

robitum, and from the nature of his connection with it, the 
jury may not have supposed there was any good reason to 
discredit him. The law does not pronounce that without 
regard to these facts, his complicity affects his credit very 
materially, 

Let the judgment be affirmed. 


McGuire, ct als. v. Buckley. 


Action against Sureties on Administration Bond for Devastavit 
committed by Principal. 


1. Legislative enactments aid proceedings in the courts of the State during the 
war ; validity of.—Legislative enactments, and proceedings in the courts of 
this State, while it adhered to the Confederate States, for the preservation of 
order, the protection of property, the enforcement of contracts, and in the 
general administration of civil government, and not with the purpose of aid- 
ing the war then raging between the United States and the Confederate States, 
are valid and binding in all respects. 

2. Overthrow of the Confederacy ; effect of, on States giving allegiance to.— What 
was the status of States adhering to the Confederate States, after its over- 
throw by the United States, and what were the consequonces resulting there- 
from; whether it left the resisting States subject to the will of the United 
States, as conquered foreign States would have been, or whether they remained 
States to be dealt with by the conquering power under the limitations of the 
Constitution; and what those limitations required in the rehabilitation of the 
States, are political questions which cannot be determined by the courts of a 
State, ak. together with all of its officers, hold power derivatively, from 


measures devised by the United States for the re-admission of the States with- 
in the Union, acquiesced in by the people of the State, and recognized by the 
Pederal government. ‘The practical question, when such matters are brought 
before the courts, is, not what the conquering power might or should have 
done, but what it actually did. 
3. Conquest ; effect of, on laws of conquered.—A conquest of itself, does not 
Von, LVTIL. 
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overthrow municipal regulations, or civil authority; it only confers authority 
to do so, and, until this is done, both continte. 

4. Proclamation of Gov. Parsons; effect of.—When the President of the 
United States, by proclamation, appointed Gov. Parsons to reorganize the civil 
government of the State, that officer, representing the conquering power, did 
not abrogate the prior statutes, vacate all its offices, and create new officers, 
or make any new rules for the protection of life, liberty, or property; but 
adopted and enforced its laws as he found them, save such as were rendered in- 
applicable by the results of the war. He retained, by name, nearly all the 
minor offices essential to the proper conduct of the government, and conve- 
nience of the people—a class to which the general administrator of Mobile be- 
longed—and expressed a desire to fill other offices vacated, specially named, 
and did not include the county administrator of Mobile; and hence that office, 
if it be conceded that it is an office, remained undisturbed, and continued 
under that government as it did before. 

5. Reconstruction acts; effect of.—The fact that the Parsons provisional gov- 
ernment, and the State government succeeding it, were afterwards treated as 
illegal, and overthrown by Congressional act, could not and did not annul 
lawful acts done by officers of such government prior to that time; and the 
reconstruction acts did not abrogate the existing State government, but de- 
clared that it should be provisional only until the State was admitted to repre- 
sentation in Congress, 


AppEAL from the Circuit Court of Mobile. 

Tried before Hon. Henry T. TouLmin. 

This was an action brought by the appellee, George W. 
Buckley, who was a distributee of the estate of W. W. Buck- 
ley, deceased, against the appellants, who were sureties on 
the bond of Wesley W. McGuire, as the general administra- 
tor of Mobile county, to recover for an alleged devastavit by 
said McGuire in the administration of the estate of said 
Buckley. 

The complaint set out the bond, which was approved by 
George W. Bond, as probate judge of Mobile county, on the 
7th day of March, 1864 ; averred that McGuire, after givin 
the bond, qualified as general administrator under it, an 
that as such administrator, under and by virtue of letters is- 
sued to him by the probate court of Mobile county, on the 
21st day of September, 1865, he came into possession of a 
large amount of property belonging to the estate of William 
W. Buckley, who died in the summer or fall of 1865; that he 
had wasted and misapplied the assets; that in obedience to 
a citation issued by the probate court, in May, 1874, Me- 
Guire had appeared and made a settlement of his adminis- 
tration; that on such settlement a decree was rendered 
against him, in favor of the plaintiff, for the amount claimed ; 
that execution against him, issued in this decree, had been 
returned “no property,” and that the bond had been thereby 
forfeited, and the defendants had become liable for the de- 
vastavit committed by McGuire. 

The defendants filed four pleas, the first denying that Mc- 
Guire had failed to faithfully administer all estates which came 
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into his hands ; averring that at the time of the issuance to him 
of letters on the estate of Buckley, he had ceased to be gen- 
eral administrator. The second plea averred that at the time 
of the execution of the bond sued on, the State of Alabama 
was one of the Confederate States, and at open war with the 
United States, denying all its laws and jurisdiction, but goy- 
erned by the laws of the Confederate States, and the laws of 
Alabama as one of the Confederate States; that before the 
first of July, 1865, the government of the Confederate States, 
and also the government of the State of Alabama, as organ- 
ized on the day of executing the bond, was conquered and 
subdued, and before the time specified, the government of 
the United States had taken entire dominion over the State 
of Alabama, and proceeded to establish civil government in 
the State. The plea averred that McGuire’s office was there- 
by vacated, and the sureties on his bond discharged from 
liability for his acts after that time; that Buckley did not 
die until September, 1865, and therefore they were not lia- 
ble for the administration of that estate. 

The third plea set up the existence of war at the time of 
the executioa of the bond ; averred that the court of county 
commissioners, who recoramended McGuire for appointment, 
and the court of probate of Mobile county, in which the bond 
was filed, were courts of and presided over by officers hold- 
ing under the said government and State so hostile ; that 
McGuire and the then judge of the probate court which ap- 
pointed him, were officers of said hostile government and 
State, giving allegiance thereto and to the Confederate 
States ; that McGuire was appointed to fill an office under 
said hostile government of Alabama, and of the Confederate 
States ; that thereafter, on the 29th of May, 1865, the hos- 
tile governments of Alabama, and of the Confederate States, 
were overthrown, and the people of said State deprived of 
civil government and were subjected to military rule by the 
United States ; that thereafter, on the 21st day of June, 1865, 
Andrew Johnson, President of the United States and com- 
mander-in-chief of its armies and navies, took control and 
possession of the State of Alabama, and ruled and governed 
the people thereof by the appointment, by proclamation, of 
one Lewis E. Parsons as governor, with full and absolute 
power to govern and control the people of the State, and to 
establish a government from a portion of the people who 
were styled loyal citizens of the United States; that Par- 
sons, by virtue of this appointment, did take control of 
and govern the people of the State, and by proclamation 
published on the 20th day of July, 1865, declared what laws 


should be in force and operation, and appointed numerous 
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persons to various offices, subject to the appointing power ; 
that after the office of McGuire, held by him under his ap- 
pointment in 1864, had determined, by virtue of the premi- 
ses, letters of administration on the estate of Buckley were 
issued to him by one Bond, who at that time claimed to be 

robate Judge of Mobile county, by virtue of an appointment 
to that office by Parsons, and of his qualification thereunder 
in pursuance to the terms of his proclamation; that the let- 
ters thus issued by Bond were the only letters ever issued to 
McGuire on the estate of Buckley. By reason of these facts 
the plea averred that McGuire did not take the letters as al- 
leged in the complaint by virtue of his appointment in 1864, 
and denied the liability of the sureties on the bond then given 
. for his acts done by virtue of these letters. 

The fourth plea set up the existence of war; the over- 
throw of the Confederacy; the proclamation of the President 
declaring the State without civil government, and appoint- 
ing Parsons provisional governor ; the proclamation of Par- 
sons organizing the provisional government; the appoint- 
ment of Bond, as probate judge, by Parsons ; the issuance of 
the letters on Buckley’s estate to McGuire by Bond, while 
acting .nder his appointment by Parsons; averred that the 
provisional government thus established was the only gov- 
ernment then existing in the State, and its officers the only 
persons claiming to be entitled to exercise any authority in 
the State ; that McGuire’s office, under his appointment in 
1864, had expired and determined before the issuance of 
of these letters, and denied liability of the sureties on the 
bond then given, for his administration of Buckley’s estate. 

The statute of limitations for six years was also pleaded. 

A demurrer to these pleas having been sustained by the 
court, the appellants, by leave, filed five additional pleas. 
The first of these pleas averred that the decree alleged to 
have been rendered by the probate court, against McGuire, 
as administrator of Buckley, was not a final decree, and did 
not entitle plaintiff to maintain this action. The second plea 
averred that McGuire was appointed administrator of Buck- 
ley on the 21st day of September, 1865, by the probate court 
of Mobile county; that on the 29th of September, 1865, the 
constitutional convention then in session, by its ordinance, 
vacated such grant, and that no assets of the estate of Buck- 
ley came into McGuire’s hands before such letter were va- 
cated. The third of these pleas set up the removal of Mc- 
Guire from his office by the constitutional convention of 
1868, and the legal appointment and due qualification of one 
Bromberg as his successor, on the 19th of February, 1869, 
and averred the right of Bromberg to compel a settlement 
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of McGuire as such administrator, and failure by Bromberg 
for more than six years to do so, and pleaded the statute of 
limitations of six years in bar. 

The fourth additional plea set up that McGuire was re- 
moved from his office, as general administrator, by ordinance 
of the Convention, on the 29th day of September, 1865; 
averred that none of the assets of Buckley’s estate came in- 
to his hands prior to his removal, but that all the assets 
with which he was charged in the decree rendered against 
him in the probate court, came into his hands after his re- 
moval as aforesaid, and denied the liability of the sureties on 
the bond of 1864, for the administration of Buckley’s estate. 

The fifth additional plea averred that the appointment of 
McGuire as administrator, by Bond as probate judge, on the 
21st September, 1865, was illegal, and without any lawful 
authority, because at that time Bond had not been appointed 
by Parsons or any other legal authority. 

The plaintiff demurred to first four of these pleas, and the 
demurrer was sustained. 

A replication was filed to the fifth plea, which set up Bond’s 
election to the office of probate judge, in May, 1861, for a 
term of six years, and his qualification under that election ; 
and averred that, at the time of the issuance of the letters 
to McGuire, he held his office under and by virtue of his 
election in 1861. 

A rejoinder, which averred the overthrow of the Confed- 
eracy and the State government, and that by reason thereof 
all offices held under either were vacated, was demurred to, 
and the demurrer sustained. 

On the trial, the letters to McGuire, and the transcript of 
the decree rendered against him in the probate court, were 
admitted in evidence against the objection and exception of 
the defendants. 

The admission of this evidence, and the sustaining of the 
demurrer to the pleas, are now assigned as error. 


E. 8S. Daraan, R. H., R. I. & G. L. Surra, J. Lirrie Smita 
and GaytorD B. Ciark, for appellants.—The liability of a 
surety is one of strict limitation, and he stands upon the 
letter of his bond.—5 Ala. 388; 15 Peters. The bond sued 
on was given after the ordinance of secession in 1861—after 
the State nad expelled by force every vestige of power and 
authority of the United States and of the State of Alabama, 
which existed before the ordinance of secession ; it was given 
after a bloody war had been commenced and carried on by 
Alabama, and other States in like position, associated to- 


gether under an organization called the Confederate States 
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government, and the bond was made payable to, and was 
taken and approved by, a judge of probate, who derived his 
power from the rebellious State of Alabama, and who held 
office under, and acted only under the laws of such hostile 
State. The, bond, and the bond alone, constituted the con- 
tract which the securities entered into, and the obligation of 
it is to be determined by the meaning of all the parties to it. 
The parties to the bond were McGuire and his sureties on 
the one part, and on the other, the State, represented by 
Bond, probate judge, standing as parens patric, but as 
the parent of a country which had assumed and held an in- 
dependent power over its people, and one hostile to the 
power and authority of the United States, taking care of its 
own citizens as such, and not as citizens of the United States. 
The faithful administration contemplated by both parties, 
was the faithful administration of such estates as might be 
committed to McGuire by the government which appointed 
him, so long as he continued to hold the office to which he 
was appointed by such authority. Such was the contract of 
the sureties.— Van Epp v. Walsh, 1 Woods, 606. Did they 
stipulate or pethtion te that they would be bound for his 
acts when the office was held or claimed by him under a dif- 
ferent government, under a different appointment, when in 
truth the term of thé office for which they had bound them- 
selves had completely expired even before the death of Buck- 
ley? The term for which they consented to bind themselves 
was under one government ; that government was overthrown, 
completely extinguished. Could an office under it, filled by its 
laws, survive the authority of the government? In a country ac- 
quired by conquest or force of arms, the mere will of the 
conqueror is sufficient to change the laws.—17 Wen. 387; 1 
Cowper, 209; 20 How. 176; 9 Wall. 129; 16 How. 164. The 
condition of Alabama, at the close of the war, was that of a 
conquered territory at the mercy of the conquerer. The au- 
thorities cited above, conclusively show the right of the con- 
querer to abolish the government of the conquered. Did he 
do so in this case? On the 21st June, 1863, Andrew John- 
ston, as president and commander-in-chief of the armies and 
navies of the conqueror, issued his proclamation, declaring 
that the rebellion had deprived the people of the State of 
Alabama of all civil government, and he appointed Lewis E. 
Parsons governor, clothing him with absolute power to do 
all he thought necessary to be done to restore the State to 
the control of that portion of her people which were loyal to 
the United States. This proclamation did two things. It first 
declared that Alabama had no civil government,—if she had 
no civil government she had no law, no officer, and no au- 
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thority to make one. It declared that Parsons was the sole 
judge of what was necessary to be done. Parsons, on the 
20th of July, 1865, issued his proclamation, in which he de- 
clared that, pursuant to the power vested in him by the 
President, he appointed certain persons to certain offices 
upon certain conditions; and declared his readiness to fill 
other offices when suitable persons could be found, and the 
loyal citizens of the State wished the offices filled. This 
shows conclusively that he who had the power to abolish, 
had chosen to abolish all the offices which he did not specifi- 
cally fill, at least till he should see fit to fillthem. The gen- 
po Bir ee ror of Mobile county was an officer of the 
State, made so by statute, a part of the machinery of the 
civil government which the president declared had ceased to 
exist in Alabama. Buckley was alive when all this was done, 
and long before his estate was committed to McGuire, the 
office of general administrator for Mobile county had ceased 
to exist, and no liability can be imposed on the sureties, who 
only contracted to be responsible for his acts as general ad- 
ministrator under his then appointment. As to the authority 
of Parsons to abolish, and the effect of his proclamation, 
see Union Bank v. Commercial Bank, 22 Wallace. 


Grippons & Price, contra. 


Nore By Reportrr.—Appellee’s brief did not come into 
the reporter’s hands. 


STONE, J.—In Parks v. Coffey, 52 Ala. 32, many of the 
questions raised by this record are considered, and neces- 
sarily decided. In that case we approved the rulings in 
several of the leading decisions of the Supreme Court of the 
United States, and, notably, the case of Sprott v. United 
States, 20 Wall. 459. The language which we heartily ap- 
prove in the opinion in that case, defining as it does the legal 
effect of our recent civil revolution and its overthrow, is as 
follows: “The recognition of the existence, and the validity 
of the acts of the so-called Confederate government, and that 
of the States which yielded a temporary support to that gov- 
ernment, stand on very different grounds, and are governed 
by very different considerations. The latter, in most, if not 
in all instances, merely transferred the existing State organ- 
izations to the support of a new and different national head. 
The same constitutions, the same laws for the protection of 
property and personal rights remained, and were adminis- 
tered by the same officers. These laws, necessary in their 
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society, were the same, with slight exceptions, whether the 
authorities of the State acknowledged allegiance to the true 
or false Federal power. They were the fundamental princi- 

les for which civil society is organized into government in 
all countries, and must be respected in their administration 
under whatever temporary dominant authority they may be 
exercised. It is only when, in the use of these powers, sub- 
stantial aid and comfort was given, or intended to be given, 
to the rebellion, when the functions necessarily reposed in 
the State for the maintenance of civil society were perverted 
to the manifest and intentional aid of treason against the 
government of the Union, that their acts are void.” Wesay 
nothing, in this connection, of the terms, rebellion and treason, 
employed in the foregoing extract. Such is the verdict which 
history pronounces on unsuccessful revolution. 

In Horn v. Lockhart, 17 Wall. 580, that court had said, 
“The existence of a state of insurrection and war did not 
loosen the bonds of society, or do away with civil govern- 
ment, or the regular administration of the laws. Order was 
to be preserved, police regulations maintained, crime prose- 
cuted, property protected, contracts enforced, marriages cel- 
paar j estates settled, and the transfer and descent of prop- 
erty regulated, precisely as in time of peace.” 

Speaking of the late war, and its consequences on State 
officers, and the exercise by them of their accustomed func- 
tions, we, in Parks v. Coffey, supra, said: “Their tenure of 
office did not depend upon any Federal functionary. They 
could not be deposed, or their places supplied, by the action 
of any one from without the State. In fine, they composed a 
government, created by the people of Alabama, for the en- 
actment and enforcement of the laws of the people; were 
responsible for their official acts only to this people ; could 
be succeeded in office only by those whom this people should 
elect, and possessed, de jure, all the powers of government, 
except those which were denied to them by the constitution 
of Alabama and the constitution of the United States. 

The rightful government, thus constituted and thus en- 
dowed with the powers and faculties of administration, which 
Alabama had before, and when the act of secession was 

assed, continued without change, except by the regu- 
ar election or appointment of successors to the persons 
whose terms of office expired, down to the close of the war. 
If any of its members ceased to be lawful members of the 
goverament, while they acted as such, and became merely 
de facto members of it, or only actual members, they were 
then usurpers of seats of authority which belonged to oth- 
ers. Who were those others that were thus expelled or kept 
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out? Who claimed tobe so? Who, if the incumbents had 
vaeated their offices, would have had the right, or claimed 
that they had the right, to take and occupy them? These 
are questions that cannot be answered, and why not? Be- 
cause the incumbents of those offices were not usurpers of 
them, but rightfully in possession.” This was our condition 
up to the moment of the surrender of the Confederate 
forces. 

In the appointment of a general administrator and guar- 
dian for Mobile county; in committing to his care the ad- 
ministration of estates of decedents, and in providing for 
the safe custody of infants and their estates, the courts ex- 
ercised functions among the most conservative that are known 
to civil jurisprudence. These functions can not be tortured 
into aid and comfort to the war, which this, with other States, 
were engaged in with the government of the United States. 

It is contended, however, that when the Confederate rey- 
olution was overthrown, we lost our corporate existence and 
municipal organization, and were remitted to the common 
States of conquered territory. The last of these proposi- 
tions may admit of serious debate. It may be, that in the 
language of Justice Miller, supra, we only sought “to trans- 
fer our existing State organization to the support of a new 
and different national head.” It is difficult to understand 
how such attempted transfer could work a forfeiture of our 
corporate existence, and resolve us into unorganized ele- 
ments. We had never ceased to be a State, and the results 
of the war proved we had never ceased to be a State in the 
Union. But even if our defeat placed us in the category of 
conquered alien territory, the result contended for did not 
follow. Conquest does not ipso facto supplant civil admin- 
istration. It only arms the victor with the power to displace 
the precedent authority and to impose one of its own. It 
may tolerate and continue existing order—it may modify it— 
it may impose an entirely new system. Might makes right; 
but victory gives only a power to change. It does not effect 
the change, proprio vigore. “When the United States take 
—— of any rebel district, they acquire no new title, 

ut merely vindicate that which previously existed, and are 
to do only what is necessary for that purpose.’—Case of 
Amy Warwick, Law Rep. June, 1862. See, also, Cross v. 
Harrison, 16 How. 164. 

Conquest of a foreign territory absolves political alle- 
giance, and establishes new political relations. But, “The 
reasons for considering the former political laws as abrogated 
do not apply to the municipal laws, which regulate the pri- 
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rights of property. The change of sovereignty does not ob- 
literate the subject matters of property or obligations, nor 
the parties to the rights, duties, or compacts ; and, in respect 
to these things, there is a permanent necessity for an unin- 
terrupted existence of laws of some kind. Accordingly, it 
is held that the municipal private code remains in force. 
Yet, it is not Fg. os vigore, or by the will of the people of 
the conquered country, but by the acquiescence of the new 
sovereignty, which is held to intend the continuance of such 
laws, in the absence of new laws displacing them.”— Wheat. 
International Law by Dana, 4th Ed. § 346, note 4. Further 
on in the same note, the same author says, “the private laws 
of the former State subsist, unless they are suspended by 
the occupying power, and for the reason that some laws 
must exist, to regulate private rights and relations, and the 
persons and things, which are their subjects, remain un- 
changed : therefore, the laws are permitted to continue, un- 
til a change is expressly made.” 

We think it results from the principles stated above, that 
if the defeat of the Confederate arms had the same effect on 
the resisting States, as if they had been conquered foreign 
States, the consequences were: First, that it broke down and 
destroyed the attempt to establish a separate Southern Con- 
federacy, and removed all obstacles to the maintenance of 
the authority of the Government of the United States, with- 
in those States: Second, that it clothed the government of 
the United States with the power to exert its supremacy and 
will, within constitutional limits, in the matter of rehabilitat- 
ing such States; and that, in the exercise of this function, 
the conquering power could impose an entirely new munici- 
pal government upon the vanquished, or could leave them 
under their former municipal organization, either with or 
without modification: Third, that until a new system was 
imposed, or the old one modified, the former municipal regu- 
lations remained of force; and they were only supplanted 
to the extent that new laws and new regulations were estab- 
lished. We have supposed this civil status to have been 
ours, not for the purpose of conceding its truth. It is alike 
foreign to our intention, and to the wants of this case, to 
discuss that question. The restoration of the States that 
had been resisting, to their places in the Union, renders all 
discussion of the methods by which it was accomplished an 
immaterial legal inquiry. Power imposed the conditions ; 
the vanquished had no option but to accept; they did accept 
the terms; and the present political status is the accom- 
plished result. Political status is more a fact than a theory ; 
and in our complex system of ——— it depends on the 
(9 
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fact of recognition, rather than the constitutionality of the 
methods by which it is brought about. It is a purely politi- 
cal question, and can never be carried before a court of oyer 
and terminer. If we could succeed in declaring unconstitu- 
tional and void, the steps by which we were recognized as 
States in the Union, the result would be to declare that Ala- 
bama is without civil officers ; for all the officers of the State 
hold their commissions derivatively from the reconstruction 
measures devised by the government of the United States, 
But the question for our solution is, not what the conquer- 
ing power might, or should have done. What did it do? 
On the 21st of June, 1865, the president of the United States 
issued his proclamation, appointing Lewis E. Parsons provis- 
ional governor of the State of Alabama, and empowered and 
instructed him to reorganize the civil government of the 
State, assuming as a reason for it, that “the rebellion which 
has been waged by a portion of the people of the United 
States against the properly constituted authorities of the 
government thereof, in the most violent and revolting form, 
but whose organized and armed forces have now been al- 
most entirely overcome, has, in its revolutionary progress, 
deprived the people of the State of Alabama of all civil gov- 
ernment.” Broad as this language appears, it was not in- 
tended to affirm that the State of Alabama was in a state of 
anarchy, without any rules of civil conduct. It was not in- 
tended to declare that all statutes were repealed, and all 
offices thereby vacated. The utmost it intended to assert 
was, that the State of Alabama, in its municipal organiza- 
tion, was at the mercy of the conquering Federal govern- 
ment, and that he, the executive head, had the power to or- 
dain new municipal regulations, and intended to exercise it. 
And such was the construction placed upon it by Governor 
Parsons. In his proclamation dated July 20th, 1865, he made 
known that he came not to tear down, but to build up; not 
to wound, but to heal. He did not declare all statutes ab- 
rogated, or all offices vacated. He proclaimed no new laws, 
and created no new offices. He made known no new rules 
for the protection of life, liberty, or property, and introduced 
no new Official machinery for the preservation of these in- 
alienable rights. He proposed to adopt and enforce the laws 
as he found them, save such as the results of the war had 
rendered inapplicable, and to retain the machinery which 
those laws had provided for their enforcement. And while 
he evidently asserted the right to declare offices vacated, he 
exercised that right sparingly. He retained in office, by 
name, justices of the peace, constables, members of the com- 
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urers, tax-collectors and assessors, coroners, and municipal 
ofticers of incorporated cities and towns, who were in office 
on 22d May, 1865. And judges of probate and sheriffs, who 
were in office at that time, were retained in their respective 
offices, until others were appointed. 

It is contended, however, that the general administrator 
and guardian of Mobile county was, under the statute of his 
creation, an officer ; and, inasmuch as he is not named in the 
proclamation as one of the officers retained, this omission to 
name him vacated his office. We might concede that his is 
a quasi office, but it has none of the attributes of a munici- 

al office. But suppose we concede it is an office. Governor 
Cann, representing the conquering power, did not lay his 
hand upon it, or take any steps to vacate it. We have = ewes 
above that conquest does not per se overthrow municipal 
regulations, or civil authority. It only confers the power to 
do so. This particular office, or trust, was not interfered 
with, and therefore it continued. But we think the procla- 
mation proves that Governor Parsons, if the subject occurred 
to him (of which we have doubts), intended to retain this 
ofticer, or fide-commissary, in the place in which he found 
him. We have shown above that he retained all the minor 
officers, whose services are brought into most frequent requi- 
sition. The well-being of society imperatively demanded 
this. Without these, order could not be preserved, marriages 
solemnized, or estates administered. Other offices of higher 
grade, were of less pressing use. These he expressed a wil- 
lingness to fill, “if the loyal citizens of the State find it nec- 
essary to have them appointed.” He names these officers— 
clerks of the Cireuit Courts, solicitors, judges of the Circuit 
Courts, chancellors, and judges of the Supreme Court. It 
will thus be seen that Governor Parsons provided for and 
mentioned all the officers constituted and required in munic- 
ipal administration. The most numerous classes—those 
whose services were and are most frequently required—he 
retained in office. Those, whose offices he concluded might 
be dispensed with for a time—possibly during his provisional 
administration—he expressed his readiness to fill, “if the 
loyal citizens of the State [should] find it necessary to have 
them appointed.” We think Governor Parsons, in these 
named classes, intended to embrace all the officers of the 
State employed in municipal administration, and that he 
thought he had done so. We think, further, that he intended 
to continue, as he found them, the laws and the agents for 
their administration, to the end that all the rights of person, 
property, successions, personal relations, and police, as the 
same are enjoyed under our free constitutions, might not be 
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interrupted or impaired. And, finally, we think, that when 
he announced his intention not then to appoint clerks of Cir- 
cuit Courts, solicitors, judges of circuits, chancellors, and 
judges of the Supreme Court, his conclusion was that he had 
continued in operation all other official machinery, for the 
complete, harmonious administration of municipal govern- 
ment. Under these rules, neither the overthrow of the Con- 
federacy, Governor Parsons’ accession to power, nor any 
official action taken by him, disturbed the incumbency of the 
office of general administrator and guardian for Mobile 
county. 

If it be contended that all the foregoing was done under 
the president’s proclamation of 1865, and that the State gov- 
ernments thereby sought to be rehabilitated, were treated as 
illegal and peste: Bann. by the congressional reconstruction 
of 1867, the answer is, first, that this did not, and could not 
annul what was done, permissively, if you please, in 1865, 
under the sanction or acquiescence of the provisional goy- 
ernor ; second, the reconstruction act, itself, did not abro- 
gate the State governments, or their machinery then in ex- 
ercise, but only declared “that, until the people of said rebel 
States shall be by law admitted to representation in the 
congress of the United States, any civil government which 
may exist therein shall be deemed provisional only.” 

Much contrariety of opinion may be entertained and ex- 
pressed by publicists as to the regularity of each of the plans 
of reconstruction through which we have passed. It is 
neither our purpose nor province to enter upon the discussion. 
It is a political question which cannot come before us. The 
result of the first, temporarily, and of the last up to the 
age time, has been, in each case, an accomplished fact. 

e must deal with it as it was and is, not as we may believe 
it should have been.—See Plowman v. Thornton, 52 Ala. 559, 
556. 

We find no error in the record, and the judgment of the 
Circuit Court is affirmed. 


Mannine, J., not sitting. 
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Drake v. Stone et al. 


Bill in Equity to determine who were Beneficiaries under Policy 
of Life Insurance, and to subject amount due on Policy to 
Debts of Assured. 


1. Policy of life assurance; construed.—An ordinary life policy, payable 
on the death of the assured, in consideration of the annual premiums paid and 
to be paid by the assured while in life, for the benefit of the assured’s wife and 
his children by her, bound the insurance company to pay the sum insured, 
upon the death of the party assured during the existence of the policy, ‘‘to the 
above named parties, to whose benefit this insurance shall enure, whenever the 
same becomes due, their executors, administrators, &c.” When the policy was 
delivered, assured’s wife was living and had several children by her marriage 
with him. Between the delivery of the policy and the death of the assured, 
the wife and some of the children died. Held: 

1. The wife and all her children by the assured, who were in life when the 
policy was taken out, or their personal representatives, are entitled to share in 
the insurance. 

2. What would be the rights of a child of the assured, born after the deliv- 
ery of the policy, is not decided. 

3. Under an ordinary life policy an interest vests in the person for whose 
benefit it is taken out, when the policy is delivered, subject to be divested or 
forfeited on non-payment of the premium, as the policy may prescribe; and 
on the death of the beneficiary, either before or after the death of the assured, 
the insurance money goes by bequest or succession, as other personal assets 
of the beneficiary. 


AppEAL from Chancery Court of Mobile. 
Heard before Hon, Hurtosco AUSTILL. 
The original bill in this cause was filed on the 28th day of 
October, 1873, by John H. Stone, Joseph R. Edwards, execu- 
tor of William J. Matthews, and J. L. Pringle, who were cred- 
itors of William B. Drake, against The Knickerbocker Life 
Insurance Company, The Continental Life Insurance Com- 
any, Charles E, Waller, administrator of the estates of Wil- 
an B. and Catherine G. Drake, deceased, William H. Drake, 
Mary L. French, Alpheus C. French, Samuel C. Sheppard, 
James E. Webb, administrator of the estate of Lucy T. Shep- 
pard, deceased, William C. Garrett, administrator of the 
estate of Alpheus B. Drake, deceased, adults; Ida B. Casey, 
William Walton Drake and William Lanier, minors; and 
sought to subject the amount due on policies issued by the 
two insurance companies on the life of W. B. Drake to the 
claims of complainants as his creditors. 
The case made by the bill, so far as necessary to the de- 
cision in this case was this: In 1868 the Knickerbocker Life 
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Insurance Company executed and delivered to William B, 
Drake, a policy of assurance on his life. Catherine G. was 
the wife of William B., and was living when the policy of 
assurance was delivered, but died before her husband. At 
the date of the delivery of said policy, said Wm. B. and Cath- 
erine G. had the following children living: Alpheus B. Drake, 
who died before either his father or mother, Lucy T. Shep- 
= who also died before either of her parents, Mary L. 

rench and William H. Drake, who are still living. The 
aed of assurance recites that “The Knickerbocker Life 

nsurance Company, in consideration of the premium of five 
hundred and seventy-eight dollars and forty cents to them in 
hand paid by William B. Drake, and of the annual premium 
of a like sum to be paid on or before the twenty-first day of 
November, at noon, in each year during the continuance of 
this policy, do assure the life of William B. Drake, of Hale 
county, in the State of Alabama, in the amount of ten thous- 
and dollars, for the term of his natural life, for the benefit of 
his wife, Catherine G. Drake, and her children by the assured. 
And the said company do hereby promise and agree well and 
truly to pay, or cause to be ae at their office, the said sum 
insured to the above named parties, to whose benefit this 
insurance shall enure, whenever the same becomes due, their 
executors, administrators or assigns, within three months 
after due notice and satisfactory proof of the death of the 
party whose life is hereby insured, during the continuation 
and before the termination of this policy.” 

The insurance company having answered, admitting its 
liability under the policy, it was ordered to pay the money 
due thereon into court, and having done so was discharged. 
The claims of complainants, as creditors of the assured, were 
adjusted, and the chancellor thereupon decreed that under 
this policy, Catherine G. Drake, the wife of the assured, and 
her children by him, living at the time of the delivery of the 
policy, took an equal interest in the same; that such interest 
vested in them at the date of the delivery, and was such an 
interest as passed to their legal representatives, and decreed 
distribution accordingly. From this decree this appeal is 
prosecuted by the appellant, William H. Drake, who is a child 
of William B. and Catherine G. Drake, living at the time of 
the death of the assured. 


Tuomas R. Rov.wac, for appellant.—The contract of insur- 
ance is a contingent one, contingent between the insurer and 
insured, and therefore of necessity contingent as to every one 
else, and can not possibly confer any vested rights.—See 50 
Mo. 49; 12 Wis. 233; 23 Wis. 113. One thing is certain, 
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that whatever may be the nature of the contract, it is not in- 
tended as a bounty from the insured to the beneficiaries, and 
if this is to furnish any criterion to the construction of it, 
it would seem equally certain that the insured did not intend 
to give bounty to strangers or even to creditors of children. 
See 28 N. J. Eq. 167; 28 La. An. 137; Ib. 938; 4 Vroom. 488; 
100 Mass. 503; 23 N. Y. 521; 44.N. Y. 281; 12 East. 183; 
59 N. Y. 587; 37 Maine, 350; 34 Conn. 305. All these de- 
cisions show conclusively that the beneficiaries acquire no 
vested interest, under the policy, before the death of the 
assured. 


James E. Wes, and Cuas. E. WALLER, contra.—The con- 
tract of insurance was complete on the delivery of the policy, 
and creates in the beneficiaries vested interests, subject to be 
defeated by the non-payment of premiums in the future; and 
this vested interest passes to their legal representatives in 
case of their death before the death of the assured. The 
interest vested in them can not be defeated, except by the 
failure to do some thing which the contract of insurance itself 
expressly stipulates shall work a forfeiture of the policy.— 
See 3 Otto, 30; 19 Am. Rep. 530; 7 Metcalf, 363 ; 40 Conn. 
343; 26 N. Y. 9; 5 Metcalf, 328; 2 Phil. Ch. 535; May on 
Ins. 477, § 392; Bliss on Life Ins. 528, 530, 534, 535. 


STONE, J.—The Knickerbocker Life Insurance Company 
of New York assured the life of Wm. B. Drake, in an ordin- 
ary life policy of ten thousand dollars, payable after his death. 
The annual premium, paid and to be paid by Wm. B. Drake, 
was five hundred and seventy-eight 40-100 dollars, to be paid 
annually on a given day during the life of said Wm. B. Drake, 
and the policy affirms, in its face, that it is “for the benefit 
of his [said W. B. Drake’s| wife, Catherine G. Drake, and 
her children by the assured.” ‘The policy recites that the 
premiums were to be paid by Wm. B. Drake, and contains 
the following clause: “And the said company do hereb 
promise and agree well and truly to pay, or cause to be on | 
at their office, the said sum insured to the above named par- 
ties, to whose benefit this insurance shall inure, whenever 
the same becomes due, their executors, administrators or 
assigns, within three months after due notice and satisfacto- 
ry proof of the death of the said party whose life is hereby 
insured, during the continuance and before the termination 
of this policy.” There are no clauses or terms in the polic 
which give any other or different direction to the sum assured, 
or which vary the manner of the payment of the death loss. 
At the time the policy was issued and delivered, Mrs, Cath- 
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arine G. Drake was liying, and she had then in life several] 
children, offspring of the assured. Between that time and 
the death of Wm. B. Drake, Mrs. Catharine G. Drake and 
some of the said children died. The question presented for 
our decision is, whether the money paid on this death loss ig 
to be divided only between the children who survived Wn. 
B. and Catharine G. Drake, one or both, (it matters not 
which event, in this case ; for no child died between the re- 
spective deaths of their parents ;) or whether the widow and 
all the children who were in life when the policy was taken 
out, or their legal representatives, are to share in it. The 
chancellor, by his decree, affirmed the latter of these alternate 

ropositions, and held that the personal representatives of 

rs. Drake, and of the children who died between the time 
of the delivery of the policy and the death of Mr. Drake, 
took equally with the surviving children. The question then 
is, whether the interests of the beneficiaries attached, and 
became what is called vested at the delivery of the policy, or, 
whether it was contingent, until the death of the assured 
during the continued vitality of the policy. 

Life insurance, as an investment, or, as an economic enter- 
prise, has increased vastly during the last score of years. It 
can not be classed with any other established or known 
adventure, and hence much contrariety of opinion obtains as 
to its true designation. By some it is claimed that, like fire 
insurance, it is a contract for a year, with a superadded 
agreement for renewal from year to year, at the pleasure of 
the person by whom the policy is taken out. And, based on 
this theory, it is contended that the receipt of the ultimate 
death loss depends on a contingency which may never hap- 
pen; and, hence, the sum to be a f at the death has no such 
value, as that it may be the subject of a vested interest, but 
is like an estate dependent on a contingency that may never 
happen. We think it partakes somewhat of the qualities of 
a saving investment, but there are some differences. In 
Piedmont & Arlington Life Insurance Co. v. Young, at the pres- 
ent term, we said: “Its tendency is to equalize and adjust 
the burden of domestic sustentation, so as to provide for the 
families of the short lived, at the expense of those who live 
longer. The annual premiums paid by the assured, are 
graduated by the average length of human life; so that the 
families of those who are cut down before they reach the 
—- age, share in the surplus paid in by those who are 
spared beyond that period.” 


In WN. Y. Life Ins. Co. v. Statham, 3 Otto, 24-30, the Su- 
preme Court of the United States decided “that the contract 
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a privilege of renewal from year to year by paying the annual 
remium, but that it is an entire contract of assurance for 
ife, subject to discontinuance and forfeiture for non-payment 

of any of the stipulated premiums. Such is the form of the 

contract, and such is its character. It has been contended 
that the payment of each premium is the consideration for 
insurance during the next following year, as in fire policies. 

But the position is untenable. It often happens that the 

assured pays the entire premium in advance, or, in five, ten, 

or twenty annual instalments. Such instalments are clearly 
not intended as the consideration for the respective years in 
which they are paid; for after they are all paid, the policy 
stands good for the balance of the life insured, without any 
further payment. Each instalment is, in fact, part consider- 
ation of the entire insurance for life. . . The value of 
assurance for one year of a man’s life when he is young, 
strong and healthy, is manifestly not the same as when he is 
old and decrepit. . . The annual premiums are an annu- 
ity, the present value of which is calculated to correspond 
with the present value of the amount assured, a reasonable 
per centage being added to the premiums to cover expenses 
and contingencies. The whole premiums are balanced 
against the whole insurance.” The whole court was unani- 
mous, apparently, on the principles announced above, except 

Mr. Justice Strong dissenting. 

It is said in May on Life Insurance, § 392, that where the 
policy was for the sole benefit of children, the father could 
not devise the proceeds to his executors in trust for other 

urposes. The children in such case became vested imme- 
diately upon the delivery of the policy with the entire bene- 
ficial interest, and it is then beyond the control of the in- 
sured.” Such cases are said to “proceed upon the ground 
that when the policy is issued the rights are vested, and can 
not be devested without the consent of those to whom they 
are secured.” So, in Bliss on Life Insurance, § 316, it is 
said, “if the policy, when issued, expressly designates a per- 
son as entitled to receive the insurance money, such designa- 
tion is conclusive, unless some question arises as to the rights 
of the creditors of the person who paid the premiums, and 

procured the insurance.—See, also, §§ 333, 338, 339. 

In Continental Life Insurance Co. v. Palmer, 42 Conn. 60, a 
wife had insured the life of her husband, the amount payable 
to herself, if living, if not to their children. She died before 
her husband, and one of the children died before him, leav- 
ing achild. It was “held, that a transmissible interest vested 
in the children upon the issuing of the policy, and that the 
child of the deceased child took by descent the interest of its 
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parent, and was entitled to the portion of the fund which the 
parent would have received, if living.” —See, also, Chapin », 
Fellows, 36 Conn. 132; Keller v. Gaylor, 40 Conn. 343; Conn, 
Mut. Life Ins. Co. v. Burroughs, 34 Conn. 305. The same 
doctrine is asserted in Hutson v. Menifield, 51 Ind. 24; Mut. 
Protection Ins. Co. v. Hamilton, 5 Sneed, (‘Tenn.) 269. See, 
also, N. Y. Life Ins. Co. v. Flack, 3 Md. 341; Swan v. Snow, 
11 Allen, 224; Barry v. Equitable Life Assurance Soc. 59 N.Y, 
589; Libby v. Libby, 37 Maine, 359. 

A few courts hold the contrary of these views, but we de- 
cline to follow them.—See Gambs v. Con. Mut. Life Ins. Oo. 
50 Mo. 44; Clark v. Durand, 12 Wis. 223; Kernan v. Howard, 
23 Wis. 108. 

We hold that under an ordinary life policy, an interest vests 
in the person for whose benefit it is taken out when the policy 
is delivered, subject to be devested or forfeited upon non- 
payment of the premium, as the policy may prescribe; and 
that on the death of the beneficiary, either before or after 
the death of the assured, the fund arising therefrom goes by 
bequest or by succession, as other personal assets of the 
beneficiary. We concur with the chancellor in his views, and 
hold that Mrs. Drake and her children by the assured, living 
at the time the policy was delivered, share equally as benefi- 
ciaries. Whether, if there had been children of the marriage 
born after the delivery of the policy, such children would 
have shared in the benefits, we need not inquire. The pre- 
sent record does not raise that question. 

In the case of Continental Life Ins. Co. v. Webb, 54 Ala. 688, 
the language of the policy was entirely different from that 
found in the policy we are construing. And, in that case, 
much importance was attached to the fact, manifest in that 
policy, that the contracting parties referred, and intended to 
conform, to our statutes on the subject. The Knickerbocker 
Life Insurance policy contains no reference whatever to the 
statute, and makes no discrimination in the beneficial rights 
it secures, between the wife and children. We think that 
case does not conflict with this. 


Decree of the chancellor affirmed. 
VoL. Lv. 
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Hadley et al. v. Bryars. 
Attachment for Tort. 


1, Attachment; for what will lie.—Any civil action, whether founded on con- 
tract or in tort—as for an assault and battery—may, under our statutes, be corh- 
menced by attachment. 

2. Same; when properly issued against ull of several defendants.—Where an 
action of trespass against several defendants is commenced by attachment, and 
the affidavit discloses a ground of attachment as to all of them, the writ is 
properly issued against all. 

3. Same; how levied. —When an attachment is sued out against several per- 
sons, it may be levied on the joint property of «ll the defendants, or on the 
separate property of one or more; but a levy on separate property only 
operates to bring in those defendants who have an interest in it, unless they 
voluntarily appear. 

4, Same; effect of, on exempt property.—The levy of an attachment on person- 
alty which is exempt, can not affect the defendant’s exemption, but the levy, 
although it be released on that account, will bring the defendant before the 
court. 

5. Attachment bond ; what not ground of objection to.—An attachment bond 
is properly made payable to the defendants jointly, although the writ may be 
levied on the individual property of one only; and the addition of the word 
agent to the name of one of the obligors, in affixing his signature, does not 
affect its validity. 

6. Affidavit for attachment for tort; what defect in, not pleadable in abatement. — 
The special affidavit required by statute, as to the particular facts and circum- 
stances of the claim, where an attachment is sued out to recover damages, is 
intended for the single purpose of enabling the officer granting the writ to 
determine the amount for which a levy must be made, and its sufficiency can 
not be tested by plea in abatement. 


APPEAL from Circuit Court of Baldwin. 

Tried before H. T. Tounmi. 

Wesley Bryars, a minor, by his next friend, Elizabeth 
Bryars, commenced suit by attachment against James Had- 
ley, Sr., and others, to recover damages for an assault and 
battery committed by them on him. The affidavit states 
that “James Hadley, Sr., James Hadley, Jr., Jesse Hadley, 
Thomas Stewart and Howell Pincher, are indebted to Wesley 
Bryars, in damages for assault and battery on him, the said 
Wesley, in the sum of ten thousand dollars,” &e. 

The attachment bond was in the penalty of twenty thou- 
sand dollars, and made payable to all of the defendants, and 
one of the obligors signed the word “agent” after his name. 
The circuit judge having approved this bond, issued a writ 
of attachment, which, after reciting the making of the affi- 
davit and the giving of the bond, directed the sheriff “to 
attach so much of the estate of said James Hadley, Sr. 
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James Hadley, Jr., Jesse Hadley, Thomas Stewart, and How- 
ell Pincher, as will be sufficient to satisfy said debt and 
costs,” &c. 

The sheriff made a return that he had levied the attach- 
ment on certain property, as the property of the individual 
defendants named, and-“also on five hanteed head of sheep, 
as the property of said defendants, each claiming a part of 
same, and same so levied on,” &c. Most of this ‘property 
was claimed by the various defendants as exempt, and the 
sheriff dened, the claims and restored possession to them. 
The defendants, after craving oyer of the affidavit, bond, and 
writ of attachment, pleaded in abatement, in substance, that 
the attachment was not authorized by law; secondly, that 
the attachment could not issue against the defendants 
jointly; thirdly, that the defendants have not a joint interest 
in the property levied on. The court sustained a demurrer 
to this plea. James Hadley pleaded separately, that the 
property levied on was exempt to him under the Constitution 
and laws of Alabama, and that it had been so recognized by 
the sheriff, who had turned it over to him before the return 
day of the attachment, wherefore “he says that the levy and 
issue of said attachment, as to him, should be quashed and 
he be discharged from all further prosecution.” The court 
sustained a demurrer to this plea, also. 

The defendants moved to quash the attachment bond, 
among other grounds, “because it is signed by W. J. Bry- 
ars as agent, and it is not shown for whom he is agent, or 
his power to bind any one as agent, and his name does not 
ap r' in the body of the bond.” This motion was over- 
ruled. 

A motion was also made to quash the writ, &c., because of 
the insufficiency of the affidavit, it not averring sufficient 
facts to justify the judicial officer, who issues the attach- 
ment, in fixing the amount for which the levy shall be made, 
and such levy had been ordered for an amount fixed arbitra- 
rily by the judicial officer.” This motion was overruled. 

The defendants excepted to the overruling of their various 
motions, and to the ruling of the court in sustaining demur- 
rers to the pleas in abatement, and appeal by consent, un- 
der § 3486 of the Code, and here assign the same for error. 


D. C. ANDERSON, and ALEx. McKinstry, for appellants. 


Tuos. H. Price, contra. 


BRICKELL, C. J.—The appeal is taken by consent of the 
appellee, undey the statute (R. C. § 3486) which authorizes 
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an appeal from a judgment overruling a motion to quash or 
dismiss an attachment, or sustaining a demurrer to a plea 
in abatement of an attachment. We pass over the defects 
of each plea in abatement, which an amendment could cure, 
as we find from the record, there is another case pending, 
involving the same pleas, and the same motions to quash, 
awaiting the decision in this cause. The first plea in abate- 
ment, a owen three separate grounds for quashing the attach- 
ment: the jist of which is, that its issue is not authorized 
bylaw. The attachment is sued out for damages for an 
injury to the person of the plaintiff, committed by the de- 
fendants ; and we presume the plea intends to assert, that 
an attachment may not issue for such a cause of action. If 
that be so, the objection is not well founded. Any civil 
action, whether founded on contract, or in tort, may, under 
the statute, be commenced by attachment.—R. C. § 2927. 
The second ground is, that the attachment could not issue 
against the defendants jointly. Trespassers may be jointly 
or severally sued, at the election of the party injured. When 
jointly sued, as in the present case, and an attachment is the 
vedin process, issuing on an aflidavit that discloses a 
ound of attachment as to all the defendants, it is properly 
issued against the defendants jointly—that is, it is proper to 
embrace all the defendants in one writ. The third ground 
is, that the defendants have not a joint interest in the prop- 
erty, on which the attachment is levied. We do not sup- 
pose a plea in abatement is the proper mode of testing the 
regularity of the levy of an attachment, or, of ascertaining the 
ownership of the property on which the levy is made. We 
pass that over, however. When an attachment issues 
against several defendants, it may be levied on the property 
of either defendant, in which he has an interest subject to 
levy, or on the joint property of all the defendants. The 
writ is joint and several in its operation—not confined to the 
joint property of the defendants. Of course, if it is levied 
on the separate property of one or more defendants only, it 
operates to bring before the court only the defendants whose 
property may be levied on, and not other defendants, havin 
no interest in the property. The levy stands in the place o 
personal service of process, and if there is no levy on the 
property of one defendant, he is without the jurisdiction of 
the court, unless he voluntarily appears, as he would be 
without personal service, if the process were ordinary, issu- 
7 the person, and not the estate. 
he second plea in abatement is filed by the defendant, 
James Hadley, alone, and avers the property levied on is ex- 
empt from levy and sale. Property, which the Constitution 
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and statutes exempt from levy and sale, is as free from 
seizure under attachment, as it is from process which author- 
izes a sale. When the property is personal, it must be 
selected and claimed, to draw it within the protection of the 
Constitution and statutes ; and the selection and claim can- 
not be made until after the levy. The levy operated to bring 
the defendant before the court, though he may, by the sub- 
sequent claim, withdraw the property from the custody of 
the law, and retain undisturbed possession of it. 

We do not find the bond defective. It is properly paya- 
ble to all the defendants; such is the requisition of the 
statute. The fact that they are defendants, creates all the 
privity and community of interest, necessary to support it 
as a joint obligation to all, though the writ may be levied on 
the property of one only. It is not insufficient because one 
of the obligors affixes the word agent to his signature. 

The motion to quash, presents, in addition to the matters 
we have considered, the sufficiency of the affidavit. It is 
supposed to be insufficient, because it does not aver the facts 
and circumstances attending the tort, so that the officer issu- 
ing the writ could fix the amount for which a levy should be 
made. In Bozeman v. Rose, 40 Ala. 212, it was held, that the 
special affidavit, of facts and circumstances pertaining to the 
particular transaction, which is required, when the attach- 
ment is sued out to enforce a claim for unliquidated damages, 
arising from breach of contract, is intended for the single 
purpose of guiding the discretion of the officer issuing the 
writ, in fixing the amount for which a levy may be made, and 
that its sufficiency could not te tested by plea in abatement; 
that it was for the officer issuing the writ to determine its 
sufficiency, and his determination was conclusive. This is 
manifestly true, and is as true, when, as in the present case, 
the action is for a tort, sounding wholly in damages. The 
statute guards the defendant against an excessive levy, by 
clothing the court with a discretion, on his affidavit to 
reduce the amount, and release the levy to the extent of the 
reduction. 

We believe we have considered the several grounds of ob- 
jection relied on, to abate or quash the attachment. We 
concur with the Circuit Court in the opinion that they are 


not well taken, and affirm the judgment it has rendered. 
VoL. LvIu. 
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Ellerbe, Adm/’r, v. "Troy, Adm/’r. 
Action on Promissory Note. 


1. Plea in abatement ; what demurrable.—An unverified plea in abatement of 
plaintiff’s action, averring a judgment in favor of defendant, in the same court, 
upon the same cause of action, between the same parties, and the pendency of 
the cause in the Supreme Court undetermined, on appeal of plaintiff in that 
suit, at the time the action was commenced ; and showing that the former suit 
was between plaintiff’s guardian for her use and defendant, is demurrable, be- 
cause of inconsistency and want of a verification. 

2. Plea; what demurrable.—It is no answer to a suit brought by the intes- 
tate, and prosecuted afterwards by her administrator, to recover the amount 
due on a promissory note which had matured, and the interest on which was 
payable annually—that the intestate was entitled only to a life estate therein, 
and to the interest accruing thereon during her life ; such plea admits a right 
of action in plaintiff when the suit was brought, and a right to recover inter- 
est ; and as the note was past due, she could not split her cause of action for 
interest, and was entitled to regover both principal and interest. 


AppEaL from Circuit Court of Dallas. 

Tried before Hon. Gro. H. Cratc. 

Frances Hunter, appellant’s intestate, brought this action 
on the 11th day of April, 1871, against Catherine B. Ellerbe, 
as administratrix of A. W. Ellerbe, to recover the amount 
due upon a promissory note made by him and others on the 
9th day of June, 1856, “payable three years after date, to 
executors of William Hunter, deceased, with interest payable 
annually on the Ist day of January,” which note was averred 
to be the property of plaintiff. 

The defendant pleaded, that “at the Spring term, 1867, of 
the Circuit Court, prior to the commencement of this suit, 
said Frances Hunter, by her guardian, Daniel 8. Troy, who 
sued for the use of said Frances Hunter, impleaded said de- 
fendant as administrator aforesaid, upon the very same iden- 
tical promises aud undertakings in said complaint in this 
present suit mentioned, as by the record of proceedings 
thereof remaining in this honorable court, more fully appears. 
And said administratrix as aforesaid, further saith that the 
parties in this suit and said former suit, are the same, and 
not other and different persons, and that the said former 
suit so brought and prosecuted against this defendant as 
administratrix as aforesaid, by the said Daniel 8. Troy, 
as guardian of the said Frances Hunter, for the use of 
said Frances Hunter, was, at the Fall term, 1870, of this 
honorable court, tried and adjudicated, and a judgment was 
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then and there rendered therein by this court, in favor of 
defendant against the said plaintiff, who thereupon appealed 
from said judgment of this court to the Supreme Court of 
Alabama, and suit was at the time said summons and com- 
plaint in this suit were sued out, still depending, undeter- 
mined on said appeal in said Supreme Court, and this she ig 
ready to verify, wherefore she prays judgment of said sum- 
mons and complaint and that the same may be quashed.” 

Afterwards the death of the plaintiff was suggested, suit 
was revived in the name of the appellee, Troy, as her admin- 
istrator, and he demurred to the plea on the following 
grounds: Ist. The plea is not sworn to or verified by any 
affidavit; 2d. The plea is inconsistent, alleging the parties 
to the two actions to be the same, yet showing the former 
suit was brought by Troy, as guardian, for the use of said 
Frances Hunter; 3d. Because it appears that said former 
suit was decided in this court before this suit was commenced.” 
The court sustained this demurrer, and the defendant then 
pleaded seven other pleas, among them the following: 1. 
“That said Frances Hunter owned but a life estate in the 
promissory note sued on, and the said sum of money in the 
complaint mentioned, and that since the commencement of 
this suit, to-wit: on the —— day of ——-—, 1873, the said 
Frances Hunter departed this life, and that upon her death, 
her right to the said promissory note and said sum of money 
therein mentioned ceased and determined, and that said D. 
S. Troy, as administrator as aforesaid, has neither the legal 
title nor is he the party really interested in the promissory 
note and said sum of money therein mentioned.” One J. L. 
Evans, the agent of the defendant, made affidavit “that upon 
advice, information and belief, the matters and things stated 
in the foregoing plea are true.” . 

This plea was demurred to, because “it admits that said 
Frances Hunter was owner of the note when this suit was 
commenced ;” because “it appears from the plea that said 
Frances Hunter was the party really interested in the note 
when suit was commenced ;” because it appears from said 
plea, that this suit was properly commenced in the name of 
said Frances Hunter. 

The defendant also filed another plea as follows: “6. That 
said Frances Hunter, at the time of the commencement of 
this suit, owned and was entitled to a life interest in the prom- 
issory note in the complaint mentioned, and was only enti- 
tled in her own right to the interest which may accrue there- 
on during her life time, and that at the time of her death, 


the debt in said note mentioned, became the property of the 
VoL, LVIIL 
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heirs at law of William Hunter, deceased,’ whom the plea 
goes on to name. 

7th. That the right of said Frances Hunter to recover the 
= or corpus of the note sued on, terminated at her 

eath. 

These two pleas were verified by J. L. Evans, who made 
oath that he was agent of the administratrix, and that he is 
“informed and believes the allegations in the foregoing pleas 
are true in substance and in fact.” These pleas were also 
demurred to, on the grounds that they showed that said 
Frances Hunter was the party really interested in the note 
sued on, when the suit commenced ; and that it was properly 
commenced in her name; and also because the pleas were 
not properly verified. 

The court sustained a demurrer to each of these pleas, 
and the trial proceeded on issue joined on plea of non- 
assumpsit and other pleas not necessary to be noticed. 

The plaintiff introduced the note, proved that it had been 
assets of the estate of William Hunter, deceased, but that 
his estate had been finally settled and distributed before the 
commencement of the suit, and that plaintiff received the 
note as part of her distributive share of the estate, under the 
will of said Hunter, who was her father. 

The defendant, after proving that the will was duly admit- 
ted to probate, offered in evidence a duly authenticated copy, 
containing the provisions hereinafter copied, “for the pur- 
pose of showing that said Frances Hunter had but a life 
estate in the promissory note, and upon her death her rights 
ceased. The clause thus relied on, was as follows: “All the 
rest of my estate, both real and personal, I give and be- 
queath to my ‘wo children, to their sole and separate use, 
free from the debts or contracts of any husband they may 
hereafter have, on these conditions: The property to be 
kept together and held in common until one of them becomes 
of full age or marries. In case of the death of either of my 
children without children or descendants of children living, 
the whole of this bequest survives to the other; and if both 
of them die without children or descendants of children then 
living, then this property is to go to my heirs at law—they 
having a life estate with remainder to their children or grand 
children, and in case of their dying without children or grand 
children, then remainder to my heirs at law.” On objection 
of the plaintiff, the court refused to allow the will to be read 
in evidence, and defendant excepted. It was shown that Ann 
Hunter, sister of said Frances, died without issue before said 
estate was settled, or distributed, and that said William 
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Hunter left surviving him other heirs at law, who are still] 
living, but no other children.” 

Verdict and judgment having been rendered against the 
defendant, she appealed, and now assigns for error that the 
court erred in sustaining the demurrer to the pleas, and in 
rejecting evidence of the-provisions of the will of William 
Hunter. 


WituiaM M. Brooks, for appellant. 
Perrus, Dawson & TILLMAN, contra. 


MANNING, J.—The first plea demurred to in this cause, 
set up the pendency of the former action upon appeal, in this 
court, and was obnoxious to the objections taken to it in the 
demurrer, of being inconsistent in its averments, and of not 
being verified, as a plea in abatement, by affidavit. The 
demurrer was properly sustained. 

The cause of action was a promissory note made by appel- 
lant’s intestate, among others, in June, 1856, payable three 
years after date, with interest from date payable annually. 
And the payee having died, it came, upon distribution of his 
estate, to his daughter, Frances Hunter, who brought this 
suit and was the original plaintiff therein. Upon her death 
appellee, Troy, prosecuted the suit as her administrator. 
The pleas, that his intestate was entitled to only a life estate 
therein, and to the enjoyment of the interest, merely, upon 
the principal sum, for her own use, were not an answer to the 
complaint. They admitted a right of action in Frances or 
Fanny Hunter, when the suit was brought. She was un- 
doubtedly entitled to the interest for her own use, and could 
recover it only by a suit upon the note. And as that was 
long past due, she was entitled to recover the principal sum 
as well as the interest. The law will not permit the splitting 
up of a cause of action of this nature, so as to make it a 
foundation for several actions. And though Frances Hunter 
in her life time, or her administrator after her death, might 
be chargeable as trustee of the principal sum, for the benefit 
of others, this did not constitute a bar to the prosecution of 
the suit brought by her against a maker of the note. It was 

“pleaded as a bar to the entire action ; and we think the court 
did not err in sustaining the demurrer to these pleas also. 

For reasons indicated there was no error in ruling out the 
evidence offered, of certain provisions in the will of William 
Hunter, father of said Frances, concerning the disposition to 
be made of his estate in the event of the happening of cer- 
tain contingencies specified therein. 

Let the judgment of the Circuit Court be affirmed. 


Vou, Lym. 
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Denby v. Mellgrew. 
Bill in Equity to enjoin Action at Law. 


1. Mortgagee; title of, who can not set up against mortgagor or his heir.—After 
default in the payment of the mortgage debt, the legal estate in the mortgaged 
property vests unconditionally in the mortgagee, and there remains in the 
mortgagor only an equity of redemption ; yet, as against all the world, except 
the mortgagee and his privies in estate, the mortgagor or his heir at law may 
be regarded as the owner of the fee, and strangers can not set up the mortgage 
to defeat a recovery in ejectment by him. 

2, Mortgagee in possession; what must do when seeking to foreclose.—A mort- 
gagee or his assignee, who is in possession, may come into equity for a fore- 
closure, although he is clothed at law with the legal title; but when he comes 
into equity for that purpose, he must offer to do equity by accounting for rents 
and profits. 

3. Assignee of mortgage debt, when necessary party to bill for foreclosure.— 
Where a mortgage debt is assigned by parol, the legal title remainiug in the 
mortgagee, he is a necessary party to a bill for foreclosure filed by the as- 
signee 

4. Payment of debt by third party without request; when debtor liable to party 
paying.—Although generally one man can not make another his debtor by 
paying his debt to a third party without his request; yet, if the debtor avails 
himself of the payment, by insisting on it as a satisfaction of the debt, he 
thereby becomes liable to the party making the payment. 


AppraL from Chancery Court of Mobile. 

Heard before Hon. Hurtosco AUSTILL. 

This was a bill filed by appellant, Charles Denby, to enjoin 
an action of ejectment, commenced by appellee, Mellgrew, by 
his next friend, for the recovery of the possession of a certain 
lot in the city of Mobile. 

Mellgrew’s claim of title is as follows: One C. F. Mellgrew 
conveyed the lot in controversy to Eliza, his wife, in fee, b 
voluntary deed, in March, 1858. Mrs. Mellgrew died May 8, 
1862, leaving an only son, George H. Mellgrew, who was 
— in battle, in June, 1863, leaving the appellee his sole 

eir. 

The appellant claims an equity growing out of the follow- 
ing facts: C. F. Mellgrew, before his marriage with his wife, 
executed a mortgage on the land to Nicholas Thompson, in 
1856. He and his wife, in 1859, executed a mortgage on the 
same lot to Collier H. Minge, and in June, 1862, they exe- 
cuted another mortgage on the same lot to Welsh. In June, 
1863, Briggs, wishing to purchase the lot, negotiated with 
Thompson, the first mortgagee, and paid to him the amount 
due upon the several mortgages, which Thompson bought up 
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and transferred to Briggs. The balance of the purchase- 
money agreed on was paid to C. F. Mellgrew, who thereupon 
executed to Briggs a warranty deed and put him in posses- 
sion. In November, 1863, Briggs sold and conveyed the 
premises by warranty deed to Spence, who, in 1866, conveyed 
them by warranty deed to the appellant Denby. There is no 
averment that any of these mortgages were assigned by 
Briggs to Spence, or by Spence to Denby, the appellant. 
The bill prayed that appellees be perpetually enjoined from 
prosecuting their ejectment suit, or if the court was of opin- 
ion that they held the legal title, that they be required to 
pay back and refund the several sums, with interest, which 

ad been paid by Briggs in order to free the said property 
from encumbrances. There is no offer in the bill to account 
for rents and profits, and a demurrer was interposed, which 
assigned this failure to do so, among other grounds. The chan- 
cellor, on the hearing, dismissed the bill for want of equity 
and dissolved the temporary injunction which had been 
granted, and this decree is now assigned as error. 


D. P. Brstor, for appellant. 
HERNDON & Situ, contra. 
BRICKELL, C. J.—Unless the bill is intended as a bill 


for foreclosure of the several mortgages, of which the com- 
plainant claims to be the equitable owner, it is without equity. 
As to the appellee, the complainant, is, at law seized in fee 
of the legal estate, and has a full and complete defense to the 
action of ejectment. The conveyance to Eliza Mellgrew, the 
source of the title of the appellee, was subject and subordin- 
ate to the prior mortgage, the grantor had executed to Nich- 
olas Thompson. The conveyance created by its terms in 
Mrs. Mellgrew an equitable, not a statutory separate estate. 
This estate she could mortgage, or alien on any valuable con- 
sideration, in the mode prescribed by the statutes, as if she 
were a feme sole-—Short v. Battle, 52 Ala. 456. The subse- 
quent mortgages executed by her and her husband, were 
valid and operative, at law, conveying the premises to the 
several mortgagees, on condition, of which, in a court of law, 
the estate was freed, when broken by the default of the mort- 
gagors. In a court of equity, there remained in the mortgag- 
ors, an equity of redemption—the right to revest themselves 
with the estate, on the payment of the mortgage debt. This 
equity descended to the appellee. As to all others, than the 
mortgagees, and their privies, the mortgagor, or his privies 
meme may be regarded as the owners of the fee—strangers 
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may not set up the mortgages as an outstanding title, to bar 
entry, or defeat an action for the recovery of possession. 
The mortgagees, and their privies may, for at law they are 
entitled to the possession, and are the owners of the legal 
estate. 

Whatever may be said in reference to the other mortgages, 
and the relation of the appellee to them, it is certain he is 
the assignee of the mortgage to Minge, and that the assign- 
ment passed not only the mortgage debt, and would in equit 
operate as an assignment of the mortgage, but being b mp | 
with proper words of conveyance, passed the legal title, and 
is a conveyance of the land itself—Graham v. Newman, 21 
Ala. 497. The assignee, Briggs, by deed conveyed to Spence, 
with covenants of warranty, and he having in like manner 
conveyed to the appellant, the legal estate became vested in 
the appellant, and must prevail at law over the equity of the 
appellee. No question of the priority of the several mort- 
gages can arise between the parties to this controversy. 
The mortgages are all operative against the appellee, and as 
between him and the several mortgagees, each is at law a 
conveyance of the legal title. 

Though a mortgagee or his assignee is in possession, and 
is clothed at law with the legal estate, he may come into 
equity for a foreclosure. The quieting of the title, the pre- 
vention of future litigation, is a substantial ground for the 
interference of equity. But when he comes, he must offer to 
do equity—to account for rents and profits, which it is the 
right of the mortgagor to have applied to the payment of the 
mortgage debt. The present bill is wanting in such offer, 
and the defect was one of the grounds of demurrer. 

A transfer of the mortgage debt, whether by writing or by 
parol, is in equity the assignment of the mortgage.—Duval 
v. McLoskey, 1 Ala. 208. If the assignment is not in writing, 
but by parol, the legal title to the debt, and the legal title in 
the premises remaining in the assignor or mortgagee, the 
assignee seeking a foreclosure, must make the assignor a 
party, that the legal title and estate may be bound by the 

ecree.—Prout v. Hoge, present term. 

The present bill is defective for want of parties, the mort- 
gagees, Thompson and Welch, to whose mortgages we think 
the complainant is in equity entitled to be subrogated, not 
being made parties. The general rule may be, as stated by 
the Chancellor, that no man can make another his debtor 
without his consent. And if one without request, pays 
money in satisfaction of the debt of Another, it can not be 
recovered. The law, however, is not so unconscionable, as 
to permit the debtor to avail himself of the payment, and yet 
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escape liability to the party making it. By accepting and 
insisting on the payment, as a satisfaction of the debt of his 
creditor, he becomes liable, and the debtor of the party mak- 
ing the payment.—Loundtree v. Weaver, 8 Ala. 314; Round- 
tree v. Halloway, 13 Ala. 357 ; Evans v. Billingsley, 32 Ala. 395. 
The appellee may not claim the benefits of the payment 
made 4 Briggs, and yet escape liability to him. It is ap- 
parent from the whole transaction, that the application of 
the purchase-money of the premises, paid by Briggs to the 
several mortgagees, was. designed only for the purpose of 
removing the mortgages as incumbrances on the premises, 
and perfecting his title. To allow such payments to operate 
as a Satisfaction of the mortgages, converting the equity of 
redemption into a legal estate, would defeat the intention of 
the parties, and would be inequitable—the mortgagor would 
simply take without compensation the money of another. 
Justice is done, the intention of the parties consummated, 
when the complainant, who has succeeded to the estate of 
Briggs in the premises, is allowed to claim these debts shall 
be satisfied, before the mortgagors or their heirs shall be 
revested with the legal title. 
The decree of the Chancellor must be aflirmed. 


Chandler v. Tardy. 
Bill in Equity to Establish Title. 


1. Claim of litle ; when must fail.—A claim of title to land, throngh an in- 
strument which is not recorded, will fail against one purchasing and receiv- 
ing a conveyance in good faith, for a valuable consideration, without notice, 
actual or constructive, of such claim. 

2. P. was the original source of title to lands, In the year 1852, he conveyed 
by deed, attested by two witnesses, an undivided sixth interest in the north 
half of a certain square, to C., and afterwards, in the same instrument, con- 
veyed his undivided sixth intergst in the south half of the same square to C., for 
the use and benefit of his son, J. This instrament was not proved or acknowl- 
edged for record or recorded. In 1856, P. conveyed his undivided interest ia 
the same lands, on valuable consideration, to C. in fee. This deed was duly 
acknowledged and recorded. C. mortgaged the lands in 1857 and 1858 to W., 
who purchased under decree for foreclosure, and afterwards sold in 1864 to T.; 
neither W. nor T. then, or before, having any knowledge or notice of the deed 
of 1852. After T.’s purchase, it was found among C.’s papers. In 1866, on 
bill for partition among tenants in common, three of the lots, in the south 
half of said square (to one of which J. claimed to be entitled upon division, as 
owner of P.’s undivided intergst), were allotted to T. as the assignee of Prim- 
rose’s original undivided interest therein. The claim of J., under the deed of 
1852, was brought to the attention of the court, and it was decreed that the 
titles to the lots be vested in T., ‘‘subject to any equity J. might establish.” 

Vou. LVII. 
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The decree, however, did not determine J.’s equity, but left the matter open. 
Teld, 

: 1. The deed of 1852, under which J. claimed, never having been recorded, 

purchasers from C. for value without notice, in good faith, and those claiming 

under them, were protected against J.’s claim. 

2. Although the decree, upon partition, might afterwards put purchasers 
from T. on notice of J.’s claim, as information thereof would appear in the 
claim of title; yet, as T.’s purchase was made previously, when he had no no- 
tice, actual or constructive, and as the lots partitioned stood in lieu of the in- 
terest originally purchased, ‘I’. can transmit them free from any burden or 
charge not attaching to the undivided interest in his hands, 


AppEAL from the Chancery Court of Mobile. 
Heard before Hon. H. AvstTix1. 
The opinion states the facts. 


AuEx. McKinstry, for appellant. 
Joun T. Taytor, contra. 


MANNING, J.—In 1852, one Primrose, who had an undi- 
vided interest of one-sixth part in a square of ground in the 
city of Mobile, signed a deed, attested by two witnesses, to 
the late Daniel Chandler, which purported to convey to him 
Primrose’s interest in the north half of this square; after 
which, in consideration of professional services rendered by 
said Daniel Chandler to Primrose, and of the sum of one 
dollar paid by Daniel Chandler, it is recited in the same 
instrument, that Primrose bargains, sells and conveys, re- 
mises, releases and quit-claims “unto the said Daniel 
Chandler, for the use and benefit of his son, John L. Chan- 
dler, one lot of land on St. Louis street, and between Royal 
and Water streets, hereafter to be laid out and designated, 
the said lot to have a front of twenty-five feet on St. Louis 
street, by a depth of one hundred feet to an alley-way; said 
lot being on the north side of St. Louis street; to have and 
to hold the said lot to the use and benefit of said John L. 
Chandler.” This lot would be in the south half of the square 
aforesaid. Then follows a request to Primrose’s co-tenants 
in common, “as soon as the said lots are laid out and des- 
ignated, to convey one of the lots, situated and described as 
above stated, to the said Daniel Chandler, for the use of bis 
son, John L. Chandler.” The instrument containing these 
provisions, remained among the papers of Daniel Chandler, 
but was not proved or acknowledged for record, or recorded. 
The John L. Chandler spoken of in it, is the appellant in 
this cause, and was then about fifteen years old. 

Subsequently, in November, 1856, in consideration of $18,- 
500, Primrose, by his deed, conveyed with warranty, “all his 
right, title, interest, and claim at law or in equity, it being 
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the one undivided sixth part of” the same square of ground 
aforesaid, to said Daniel Chandler, his heirs and assigns for- 
ever. The execution of this deed was acknowledged by 
Primrose in March, 1857, before a notary public in Mobile, 
and it was recorded in the office of the probate court. 

In 1857 and 1858, mortgages were made by Daniel Chan- 
dler, of this and much other property, to several of his cred- 
itors, and, among others, to L. M. Wilson; who, on a sale in 
June, 1860, under a decree for the foreclosure of the mort- 
gages, purchased the one-sixth interest in the south half 
of the square aforesaid, for $2800, and afterwards, in March, 
1864, sold his right, title, and interest in the same to de- 
fendant Tardy, for $10,000 in Confederate treasury notes; 
neither of them having, then, or before, any knowledge or 
information of the existence of the instrument dated in 1852, 
under which appellant claims title. It was supposed, for a 
long time, by appellant, to have been lost ; but was found by 
him, among his father’s papers, after Tardy’s purchase. 

In March, 1866, upon a bill filed for a partition of the 
square aforesaid, and other property belonging originally to 
the same tract, among the tenants in common thereof, this 
square was divided into lots, and three of those in the south 
half of the square were a!lotted in severalty to Tardy, as 
assignee of Primrose’s original interest of one undivided 
sixth therein. And at this time, as is shown by the decree 
of partition, the attention of the court was called to appel- 
lant’s claim to an interest therein. For, a part of the de- 
cree in relation to the south half of the square, of which a 
map or plat was appended, reads as follows: “To the repre- 
sentatives of William D. Primrose, are allotted the lots num- 
bered twenty-six, twenty-seven, and twenty-one, And it ap- 
pearing that said Primrose, in his life time, sold and con- 
veyed his right and title, and that said Tardy is the holder 
thereof, it is, by the consent of parties, ordered and decreed 
that the title to said lots be decreed to and vested in said 
Tardy ; but subject to any equities which John L. Chandler 
may establish to one lot to be taken from said Primrose’s 
share of said southern portion of said square of land, the 
rights between said Tardy and said Chandler not being 
passed on in this decree.” 

From this time a purchaser of the property might proba- 
bly be charged with notice that John Chandler claimed a 
part of it, as information to this effect would be found in the 
chain of title. But Tardy’s purchase was previously made; 
and the evidence of both Wilson and himself clearly proves 
that he had no notice of the claim now set up by Chandler 


when, for a valuable consideration paid, Tardy bought from 
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Wilson (to whom it came from Chandler’s father) the origi- 
nal share of Primrose in the south half of the square. 

Tardy thus acquired the entire undivided one-sixth which 
had belonged to Primrose. And as the three lots which 
were by the partition, set off in severalty, took the place of 
the undivided one-sixth, Tardy received and can transmit 
them incumbered, with no charge or burden which did not 
attach to the undivided one-sixth in his hands. 

The law is very clear that where one claims title to land 
through an instrument which is not recorded, his claim will 
fail against one who purchased the land, in good faith, for a 
valuable consideration without notice, actual or constructive 
of such claim. As we have seen, Tardy did not have actual 
notice, and there was nothing in the claim of title from Prim- 
rose, through his deed of 1856, to appellant’s father, to 
charge Tardy with notice of appellant’s claim under the in- 
strument of 1852. Between the two, Tardy had the better 
title, and that better title he conveyed to defendant, Turner. 

Without considering the case in any other aspect, it is ev- 
ident that we cannot grant to appellant the relief he claims. 

Let a decree be entered as of the 12th day of December, 
1876—the day when this cause was submitted—affirming the 
decree of the chancellor. 





Einstein, Hirsch & Co. v. Marshall & 
Conley. 


Action on the Case for false Recommendation. 


1. Recommendation ; when subjects person giving to action, if false.—A re- 
commendation is not a guaranty; yet, if a person recommends to a wholesale 
merchant one who desires to purchase goods on a credit, knowing that the 
merchant is unacquainted with his financial condition and credit, good faith 
requires that his representations must be true; and if he knowingly or reck- 
lessly makes false representations, on the faith of which the merchant sells 
goods on a credit, and loses thereby, an action for damages lies against him. 

2. Charge to jury; what free from error.—In action against a writer of a 
letter of recommendation in these words, ‘‘Mr. H. is doing asmall but safe 
business in this town; he wishes to buy several hundred dollars worth of 
groceries from you; he is good for all he buys, and you may safely sell him a 
bill; we recommend him to you, and hope you will treat him satisfactorily,”— 
the court having instructed the jury as follows: The effect and meaning of the 
letter is, that H. had, at the time, the ability to pay for all goods purchased 
by him; that he had at his command means, property or money, with which 
to pay for all goods he might buy from plaintiffs, and his ability was such as 
to make it safe for plaintiffs to credit him; that, in order to make a man good 
in the sense in which the word is here used, it is not necessary for him to 
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have more property than is exempt from levy and sale under execution; but 
the word cannot be restricted toa willingness to pay when in funds, nor 
merely to the promptness with which he had previously met his obligations; 
but that he had, at the time, property or money with which to meet the 
amount for which he was recommended, or was in condition and could com- 
mand the same when the debt fell due; that the term several means more than 
two, but not very many, and includes seven—/eld, that there was no error in 
these instructions. - 

3. Same; when erroneous.—-A charge to the jury in these words: If the 
jury believe from the evidence that the defendants represented to plaintiff, as 
alleged in the complaint, that he was good for all he might buy on a credit, they 
must then find from the evidence whether, at the time the representation was 
made, H. had property enough to enable him to pay the amount for which he 
was so recommended to credit, and that if he had not such property, he was 
not good for such amount”—asserts an inaccurate test of ability to pay, and is 
erroneous. 


AppEAL from the Circuit Court of Perry. 

Tried before Hon. Grorce H. Craia. 

This was an action on the case for damages, brought by 
the appellees, Marshall & Conley, against the appellants, 
Einstein, Hirsch & Co., for falsely and fraudulently recom- 
mending as worthy of credit, one Max Heller. The evidence 
showed that, in 1871, Heller came to the store of Marshall 
& Conley, and presented a letter, of which the following is a 


copy: 
“ Uniontown, Sept. 26th, 1871. 
Messrs. Marshall & Conley, Mobile, Ala. : 

Dear Sir—The bearer of this, Mr. M. Heller, is doing a 
small but safe business in this town. He desires to buy sev- 
eral hundred dollars worth of groceries from you. He is 
good for all he buys, and you may safely sell him a bill. 
We recommend him to you, and hope you will treat him sat- 
isfactorily. 

Very respectfully, yours, «&c., 
Ernstery, Hirscu & Co.” 

It was admitted that this letter was written by Hirsch who 
was a member of the firm of Einstein, Hirsch & Co., and 
that he gave it to Heller to be delivered to the appellees. 

Heller obtained goods of the appellee to about $600 or 
$700, and died, leaving the bill unpaid and no property. 
Mr. Marshall and the clerk, who sold Heller the goods, both 
testified that they sold them to him solely on the recommenda- 
tion of Einstein, Hirsch & Co., and that the only informa- 
tion they had of his commercial standing was derived from 
the letter copied above. Several witnesses testified that 
Heller, at the time he obtained the goods of appellees, had 
no property except a small stock of goods, and that these were 
not over the amount allowed by law as exempt. One Cohen, 


a witness for plaintiff, testified that he would not have cred- 
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ited Heller for the amount of several hundred dollars, and 
that his stock at the time the credit was given did not, in 
his opinion exceed one hundred dollars in value. This wit- 
ness further testified that, in 1870, Heller came to Union- 
town, and began to peddle with a pack, and that he contin- 
ved in this business until the summer of 1871, when he 
rented a store from witness and commenced doing business 
therein, keeping cakes, candies, fruit, &c. Upon cross-ex- 
amination, this witness testified, that Heller had always 
promptly paid the rent in money, except the last month, 
when he paid it in flour. One Marx, also a witness for plain- 
tiffs, testified that he was a merchant in Uniontown, and 
had lived there since 1868; that he was familiar with the 
value of the class of goods which Heller kept, and that, in 
his opinion, the stock at no time exceeded one hundred dol- 
lars in value. One Nounenmacher, a witness for the defend- 
ant, testified that he became acquainted with Max Heller in 
the fall of 1869, and that said Heller boarded with him off 
and on, from that time until the spring of 1871, and always 

aid his board bills promptly, which were about four or five 
follars ata time; that during the year 1870, Heller fre- 
quently had money on deposit with him; and that, in 1871, 
he recollected that he had on deposit, at one time, about 
three hundred dollars, which he drew to go after his family, 
which then resided in Chicago, or shortly after his return, 
and that this deposit was the last he had with the witness. 
One Lowengard, who was a merchant in Uniontown, testified 
that he would have sold Heller all the goods he wanted on a 
credit ; that he had sold him several bills of goods, which he 
had promptly paid for, and that he was a prudent, hard 
working, industrious man. On cross-examination, this wit- 
ness stated that, to the best of his recollection, the bills sold 
to Heller by him, and above referred to, did not amount to 
more than five or six dollars at a time, but that he would 
have sold him more if he had wanted them. Hirsch, one of 
the defendants, testified that he gave the letter, above set 
out, to Heller for the purpose of being delivered to plaintiffs ; 
that he knew Max Heller, and had known him since 1869 or 
70; that his firm had been selling Heller goods for about 
two years, and that all goods sold him were promptly paid 
for; and that he would willingly have sold him a thousand 
dollars worth of goods on a credit; that he gave the letter 
at the request of Heller, who stated that he wanted to buy 
in Mobile of first hands, and that he never intended or an- 
ticipated that Marshall & Conley would suffer any loss ; and 
that he was not interested with Heller in any of his business ; 
that he gave the letter, as a matter of accommodation, to 
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Heller, believing it to be true and without any intent to jp. 
jure the appellees, or any expectation of gain thereby. 

This was all the evidence, and the court, at the request of 
plaintiffs, gave its charge in writing, as required by the Code 
which charge is as follows : “The plaintiffs sue to recover of 
the defendants a certain amount of money, as damages gnf. 
fered by them by the sale of goods to Heller on the recom. 
mendation of defendants. The plaintiffs must make ont 
their case by the weight or preponderance of the evidence 
before they can claim a verdict. Defendants admit that 
they wrote the letter which is the foundation of this suit, 
In order to recover, plaintiffs must show that they sold Hel- 
ler the goods; that , made the sale by reason of the let- 
ter of recommendation referred to; that he was dam : 
the amount of damages ; that such damage was the result of 
such sale; that the statements which were made in the let- 
ter, which induced the sale, were false; that the defendants 
knew them to be false when they made them ; and that they 
made such statements with the intent to deceive the plain- 
tiffs. If they have made this to appear to your satisfaction, 
by the weight of the evidence, then they are entitled to re- 
cover the amount they have shown to be the damage, and in- 
terest to date. 

“The letter, in evidence, which is the foundation of this 
suit, is a letter of recommendation of Heller. Its effect and 
meaning is, that Heller’s condition was, at the time, good; 
that is, that he was sufficient ; that he had the ability to pay 
for all goods purchased ; that he had at his command means, 
property, or money, with which to pay for all goods he 
should buy from the plaintiffs, and that his ability was such 
as to make it safe for the plaintiffs to trust or credit him. 

“It is not necessary for a man to have more property than 
is exempt from levy and sale under execution, to make him 
good in the sense in which itis here used; but you can not 
restrict the word good to a willingness to pay when in funds, 
nor merely to the promptness with which he had before met 
his obligations ; but that he had at the time property or 
money with which to meet the amount for which he was 
recommended, or was in a condition and could command the 
—_ when the amount for which he obtained credit fell 

ue. 

“The term, several hundred, means more than two, but not 
very many hundred dollars, and seven hundred dollars is in- 
cluded in the term as used. 

“Tfthe weight of evidence satisfies you that the defendants 
wrote the letter in evidence for the purpose of obtaining 
credit for Heller with plaintiffs, and did so with the inten- 
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tion and expectation that the plaintiffs would act upon the 
representations made in such letter as to Heller’s ability to 

y for the goods bought; and if the evidence shows that 
such representations were false, and that the defendants 
knew them to be false at the time; that the plaintiffs did 
act upon such re resentations, and by reason thereof suf- 
fered loss, then the jury would be justified in the presump- 
tion that the defendants intended, in writing the letter, to 
deceive and defraud the plaintiffs ; and if you so believe, the 

laintiffs are entitled to recover in this case the amount of 

ages proved, with interest, and they are not excusable 
from the fact that they received no benefit from the trans- 
action. 

“The defendants say, when they wrote the’ letter, which is 
the foundation of this suit, Heller was solvent, was able to 
pay, and that they did not intend to deceive or defraud 
plaintifis, by writing the letter referred to; they say that 
they made the representations in good faith, believing them 
to 4 true, not knowing them to be false ; and that their deal- 
ings with him, and the reputation which he had established 
as an honest and prompt man of business, and the goods 
which he had on hand, were the reasons that lead them to 
their belief of his ability to pay, and their trust and confi- 
dence in him. The jury should look to the evidence of Hel- 
ler's condition as to property and reputation, in ascertaining 
the fact of the truth or falsity of the statements made in the 
letter, and of the intention of defendants in making such 
representations. 

“A mere opinion of defendants as to Heller’s ability to pay 
would not bind them, unless the intention to deceive is also 
established ; but if one make representations of the ability 
of another to pay, intending that a third party shall act upon 
such representations, and makes the representations to the 
third party recklessly, and without regard to their rights, 
and such representations are acted upon, and the person to 
whom they were made, and who acted upon them, is dam- 
aged thereby, and the representations prove to be false, then 
the jury may presume that the intention to deceive existed ; 
and, if so, the person damaged would be entitled to recover 
in an action against the party making the representations.” 

Various portions of this charge were excepted to by the 
defendants, but the view which the court took of the charge, 
as a whole, renders it unnecessary to set them out specifi- 


cally. 
The court, at the written request of the plaintiffs, gave the 


following charges, which were separately excepted to by the 
defendants : ' 
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1. If the jury believe, from the evidence, that the defend. 
ants represented to the plaintiffs, as alleged, that Heller was 
good for all he might buy on a credit, and that plaintiffs 
might safely sell him a bill of goods on a credit; that such 
representations were made b defendants with the intent to - 
influence plaintiffs to sell Heller a bill of goods on a credit; 
that plaintiffs were thereby induced to make such sale to 
Heller; that Heller was not, at the time such representations 
were made by defendants, good for the amount for which he 
was so recommended for credit ; and that defendants were 
aware, at the time they made the representations, that Hel- 
ler was not good for such amount—then it follows, as a nee- 
essary consequence, that the defendants made the represent- 
ations with the intent to deceive and defraud the plaintiffs, 
as every man is presumed to intend the necessary conse- 
quences of his act; and if the plaintiffs sustained damage 
by acting upon such representation, they will be entitled, in 
this action, to recover such damages, not exceeding one thou- 
sand dollars. 

2. That representations of this character are frequently 
made from inconsiderate good nature, a a desire to 
benefit a third person, and without a view of advancing the 
party’s own interests. If one make representations produc- 
tive of loss to another, being aware, or having good reason 
to believe, at the time, that such representations are false, 
he is responsible as for a fraudulent deceit. 

4. If the jury believe, from the evidence, that defendants 
represented to plaintiffs, as alleged, that Heller was good for 
all that he might buy on a credit, they must then find from 
the evidence whether Heller had, at the time the representa- 
tions were made, enough property to enable him to pay the 
amount for which he was recommended to credit ; if he had 
not such property, he was not good for such amount. 

The giving of these charges is now assigned as error. 


J. W. Busu, and W. B. MopaweE tt, for appellant.—No pre- 
sumptions of fraud can be indulged in. To constitute fraud, 
every essential ingredient must be clearly proved. The 
recommendations, to be actionable, must be knowingly and 
wilfully false. It is not enough that they be negligently made, 
for the intent to deceive is the very gist of the action.—4 
Barb. 498 ; 40 New York, 565; 2 East, 92; 11 Wend. 375; 
24 Ga. 461; 30 Vermont, 797; 1 Metcalf, 1. 


W. E. & R. H. Crarxe, and Tos. H,. Warts, contra.—In 
order to prove such fraud as the law considers sufficient to 


support the action, it is only necessary to show that what 
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the defendants assert was false within his own knowledge, 
and occasioned damage.—l Smith Lead. Cases, marg. p. 
79, and authorities there cited; 7 Cranch, 69. One who 
recklessly, and without regard to the rights of another, makes 
to such other a false statement, intending it to be acted upon, 
is liable in damages if it be acted upon to the damage of 
such other.—16 Ala. 785; 18 Ala. 332; 29 Ala. 352; 35 Ala. 
954; 38 Ala. 363; Kerr on Fraud and Mistake, 53-4, 5, 6, 7, 
68-9, 82, 85, 324; 13 C. B. 77; 17 Beav. 871; 11 M. & W. 
415. 


STONE, J.—Commercial credit has become one of the 
conditions of commercial prosperity. Ability to pay, punc- 
tuality, and business qualiiectionn are the foundations on 
which such commercial credit can alone be maintained. In 
mercantile transactions, the retail dealer must necessarily 
purchase from the wholesale merchant; and these two 
classes generally have their business residences remotely 
apart. When a stranger desires to purchase on credit, 
safety, as well as usage, requires that he shall furnish to the 
wholesale dealer, satisfactory assurance that he is worthy of 
credit. This assurance is frequently given in the form of a 
letter of introduction and recommendation. The wholesale 
merchant, having no other means of information, must, and 
does rely on it, if he knows and has confidence in his corres- 
pondent. Based on such recommendation alone, he parts 
with his merchandise, in value amounting to handeallp or 
thousands of dollars. And this very consequence is the ex- 
emay intended, known result of the recommendation. This 

eing the case, common sense, as well as the law of the land, 
demands that good faith shall be observed in giving such 
recommendations. Bad faith in such case, is a fraud on 
him who acts upon it to his damage. 
, The general doctrine on this subject may be stated as fol- 
OWS: 

“An action will lie against an uninterested person for 
making a false and fraudulent representation of a fact as 
then existing, (and not otherwise) to the seller, whereby the 
latter sustains damage by trusting the purchaser on the 
credit of such misrepresentation. . . . But this rule 
only applies to cases where the representation by a third 
person is known by him to be false, since otherwise it can 
ray d have weight as an expression of opinion ; for if it appear 
to have been made by him, bona fide, he will not be lable, 
although it prove to be unfounded.”—Sto. Contr. § 515. Spe, 
also, Russell v. Clark, 7 Cranch, 69; Pasley v. Freeman, 3 T. 
R. 51; Addington v. Allen, 11 Wend. 374; Lord v. Goddard, 
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13 Pet. 198; Corbit v. Gilbert, 24 Geo. 454; Haycraft v, 
Creasy, 2 Kast, 92; Tryon v. Whitmarsh, 1 Mete. (Mass.) 1; 
Wakeman v. Dalley, 44 Barb. 498. 

In this extract, it will be observed, the author’s language 
is, that to be actionable, the representation must be both 
false and fraudulent. A representation of what is believed 
to be true, though false in ‘fact, can not, when made by a 
stranger, confer a right of action. It would be monstrous 
to hold parties civilly responsible for the consequences, to 
strangers, of mere errors of judgment or fact, into which they 
were innocently betrayed. Bad faith—the intended creation 
of an impression known to be false—on which another relies 
and acts, and thereby suffers loss, is what the law stamps 
with the stigma of fraud, and condemns. The known mis- 
representation and its consequences consummate the fraud.— 
Foster v. Charles, 6 Bing. 396; Corbet v. Brown, 8 Bing. 433 ; 
Polhill v. Walter, 3 B. & Adol. 122; Pontifex v. Rignold, 
3 Scott, N. R. 390. 

The old case of Chandelor v. Lopus, reported in 1 Smith 
Lead. Cases, 77, was the case of alleged fraud in the sale of 
a stone, which the seller represented as a Bezoar stone, and 
sold as such. Action on the case to recover damages, aver- 
ring that the stone was not a Bezoar stone. The case was 
heard in the Court of Exchequer. All the Barons, except 
Anderson, held “the bare affirmation that it was a Bezoar 
stone, without warranting it to be so, is no cause of action; 
and although he knew it to be no Bezoar stone, it is not 
material. For every one, in selling of his wares, will affirm 
that his wares are good, or that the horse he sells is 
sound ; yet, if he warrants it not to be so, itis no cause of 
action.” We submit, if this language does not sanction looser 
morals than the present state of the law will justify. Ina 
note to this case, in 1 Smith Lead. Cases, 77, the authority 
of this case is doubted. The later authorities, even in 
England, we think entirely overturn it. 

In Baily v. Merrell, 3 Bulstrode, 95, Croke, J., said: 
“Fraud, without damage, or damage, without fraud, gives no 
cause of action; but where these two do occur, there an 
action lieth.” And Lord C. B. Comyn said: “An action 
upon the case for a deceit lies when a man does any deceit 
to the damage of another.’—Com. Dig. Title, “Action upon 
the case for a deceit.” —A 1. 

In the case of Fuller v. Wilson, 3 Q. B. 58, the question 
was, whether an action would lie for a false representation 
mage, which induced a trade with the — whose agent 
made the representation in part. Lord Dernmay, C. J., de- 


(Dec, Term, 


livered the opinion of the court and said: Whether there 
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was moral fraud or not, if the purchaser was actually de- 
ceived in his bargain, the law will relieve him from it. 

The question is, not what was passing in the mind of either, 
but whether the purchaser was in fact deceived by them, or 
either of them.” This doctrine was adhered to in Evans v. 
Collins, 5 Q. B. 804. 

In Evans v. Edwards, 13 ©. B. 777, Mavrez, J., said: “I 
conceive that, if a man having no knowledge whatever on 
the subject, takes upon himself to represent a certain state 
of facts to exist, he does so at his peril; and, if it be done 
with a view to secure some benefit to himself, or to deceive a 
third person, he is, in law, guilty of a fraud, for he takes 
upon himsetf to warrant his own belief of the truth of that 
which he so asserts.” So in TYaylor v. Ashton, 11 Mees & 
W. 401, it was said, “that in order to constitute fraud, it was 
not necessary to show that the defendants knew the fact they 
stated to be untrue; that it was enough that the fact was un- 
true, if they communicated that fact for a deceitful pur- 
pose.’—See, also, Pulsford v. Richards, 17 Beav. 87; Bennett 
v. Judson, 21 N. Y. 238. 

This doctrine has received the repeated and unqualified 
sanction of this court. In Monroe v. Pritchett, 16 Ala. 785, it 
was held that, “In an action on the case by the vendee 
against the vendor of land, to recover damages for falsely 
representing that the tract embraced a certain designated 
portion of good land, whereby the vendee was induced to 
make the purchase, it is not necessary to prove that the ven- 
dor knew that the representation was false at the time he 
made it.”—See, also, Atwood v. Wright, 29 Ala. 346; Kelly 
v. Allen, 34 Ala. 663; Blackman v. Johnson, 35 Ala. 252; Fos- 
ter v. Kennedy, 38 Ala. 351. 

But, it will be observed that, in all these cases, the ques- 
tion arose between the seller and buyer, on an alleged mis- 
representation, by the former to the latter, of some property 
of the land or goods he was selling. In such case, the 
author of the injury receives the profit of it, and it is simple 
morality that he shall restore the ill-gotten reward, for which 
he has paid nothing. We have no wish to depart from this 
wholesome principle. 

The question presented by the present record is different. 
The person who made the representation was a stranger to 
the contract, and did not, aa could not, possibly derive any 
—_ therefrom. If he be liable at all, it is simply because 
- has done the plaintiff an injury, “which nought enricheth 

im.” . 

In Kerr on Fraud and Mistake, 324, it is said, “An actio 

on the case for damages in the nature of a writ of deceit, lies 
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at law against a man for making a false and fraudulent rep- 
resentation, whereby another is induced to enter into a trans- 
action, and by so doing sustains damage. If the repre- 
sentation be false, it is immaterial that it may have been 
made without any fraudulent intent, or that the party who 
made it may have derived" no benefit from it. The principle 
of law is, that fraud, accompanied by damage, is, in all cases, 
a good cause of action. A-representation, however, honest] 
baliovel to be true by the party making it, is not, independ- 
ently of the duty cast on him to know the truth, a good cause 
of action, although it may prove to be untrue.” 

In the case of Boyd v. Brown, 6 Penn. St. 310, a case pre- 
senting the question we are considering, the court said: 
“The ground of action is the deceit practiced upon the 
injured party; and this may be either by the positive state- 
ment of a falsehood, or the suppression of material facts, 
which the inquiring party is entitled toknow. The question 
always is, did the defendant knowingly falsify, or wilfully 
suppress the truth, with a view of giving a third party a 
credit to which he was not entitled. It is not necessary 
there should be collusion between the party fasely recom- 
mending, and he who is recommended ; nor is it essential, 
in support of the action, that either of them intended to 
cheat and defraud the trusting party at the time. It is 
enough, if such has been the effect of the falsehood relied 
on. Misrepresentations of this character are frequently 
made from inconsiderate good nature, prompting a desire to 
benefit a third person, od without a view of advancing the 
party’s own interests. But the motives by which he was 
actuated do not enter into the inquiry. If he make repre- 
sentations productive of loss to another, knowing such rep- 
— to be false, he is responsible as for a fraudulent 

eceit.” 

In Marsh v. Falkner, 40 N. Y. 562, the court said: “The 
burden was on the plaintiff of showing, either that the 
defendant knew, or had good reason for believing, that 
Kahn was insolvent, and that the representations were, 
therefore, false when they were made; or, that he intended 
the plaintiff should understand him to be communicating his 
own actual knowledge by means of them, when he possessed 


. no knowledge upon the subject.” 


In Evans v. Collins, 5 Q. B. 804, Lord Denman, C. J., 
delivering the opinion of the court, said: ‘“He (the defend- 
ant) was not bound to make any statement, nor justified in 
making any which he did not know to be true; and it is just 
that he, not the party whom he has misled, should abide the 


consequences of his misconduct. The allegation that the 
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defendant knew his representation to be false is, therefore, 
immaterial ; without it, the declaration discloses enough to 
maintain the action; and nothing that goes beyond that 

. necessity need be proved.”—See, also, the important case of 
Addington v. Allen, in New York Court of Errors, 11 
Wend. 374. 

An unbending rule can not be laid down for all cases, 
where, upon the representations of an uninterested person, 
one trusts another, and suffers loss. Much must depend on 
the circumstances of the particular case. Rut when, as in 
this case, the person recommending knows that the object of 
the party procuring the recommendation is to obtain credit 
at a distance; knows that the proposed seller is unacquainted 
with the financial condition and credit of the proposed 
buyer, the law, in harmony with good morals and good 
neighborhood, requires that the same shall be faithfully and 
truthfully given. A representation, as fact, of that which 
the party knows to be false; or, of that, of the truth of which 
he has no knowledge or well-founded belief, falls below the 
standard of legal requirement. And if it turn out in fact 
that the representation is false, and the seller is deceived 
and suffers loss in consequence of the sale he made on the 
strength of it, the party recommending must make good the 
loss. It is no excuse for him that he did not collude with 
the purchaser ; that he was not interested in, or benefited by 
the purchase, or that he did not know whether the repre- 
sentation he made was true or false. Good faith requires 
that what he represents as fact shall be true, or, that, from 
a proper knowledge of the surroundings, he is justified in 
having an intelligent belief that what he asserts is true. 
Mere spirit of accommodation, or desire to serve a friend, 
we fear, cause many recommendations, which entail heavy 
loss on him who trusts, and is misled by them. It is time 
it should be known that he who thus knowingly, fraudulently, 
or even recklessly enables one to cheat another, thereby 
shoulders the burden himself. Candor and good faith are 
what the law requires ; for the law does not convert a mere 
recommendation into a guaranty. Nor is the onus on him 
who recommends another to prove the truth of his recom- 
mendation. The law presumes him innocent until the con- 
trary isshown. And, as part of this, the law, in the absence 
of testimony, will presume that the recommender had proper 
knowledge whereof he spake, and that he had an intelligent _ 
belief of the truth of what he asserted. 

When, however, the testimony convinces the jury that the 
recommendation was knowingly false, and on the strength of 
such recommendation credit was given, and a loss sustained, 
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these, with the fact that the statements in the recommenda- 
tion were false, constitute deceit and a right of action in 
favor of the person who was influenced thereby. And when 
iven recklessly, or from favoritism, without knowing whether ° 
it is true or false, attended by the circumstances above pos- 
tulated, these are proper facts, with the other testimony in the 
cause, to be weighed by the jury, in determining whether or 
not the defendant was guilty of the deceit charged; and, un- 
explained, would authorize a verdict in favor of plaintiff. 

e do not think the Circuit Court erred in the con- 
struction of the letter of recommendation.—See words “sev- 
eral” and “good,” Dictionaries; see, also, Crown v. Brown, 
3 Verm. 707. 

In the general charge to the jury, and in the first and 
second charge given at the instance of plaintiff, we find no 
error of which appellant can complain. ; 

In giving the charge numbered 4, asked by plaintiffs, the 
Circuit Court erred. The property owned by Heller, at the 
time of the recommendation, may have been insufficient of 
itself to pay for the goods he proposed to purchase; and 
yet, the goods purchased, added to his property previousl 
owned, and his business qualifications and commercial stand- 
ing, may have rendered him “good” for the “several hundred 
doliars of goods, for which his solvency was vouched. We 
suppose that few merchants, in buying a stock of goods on 
time, expect, or are able to pay entirely for them, with means 
outside and independent of the proceeds of such goods, 
afterwards to be sold. The charge given ignored entirely 
this important resource of a merchant. Few dealers, we ap- 
prehend, could stand this severe test. 

Again, this test might, and in many cases would, be utterly 
fallacious. The purchaser might own, “at the time the rep- 
resentation was made, enough property to pay” for the 
goods, and yet be “not good for such amount,” by reason of 
other debts, which rendered him insolvent. 

For this single error, the judgment of the Circuit Court is 
reversed, and the cause remanded. 


[Dec. Term, 
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Leigh Bros. v. Mobile & Ohio R. R. Co. 
Detinue for Cotton. 


1. Sale of cotton, what part of contract for.— When a contract for the sale of 
cotton is made in a city or town in which a board of trade is organized, hav- 
ing rules regulating the sale of cotton, and the purchaser, being informed of 
these rules, does not dissent or object to them, but proceeds with the contract, 
those rules became a part of it, as if incorporated into it by express stipula- 
tion, although they have not existed so long, or been known and acted on so 
generally, as to become binding as a custom or usage of trade. 

2. Same; what necessary to constitule—To constitute a sale, the parties 
must mutually assent that the property in the thing sold shall pass to the pur- 
chaser. A contract which confers on the party proposing to buy a right to 


inspect, examine and re-weigh the cotton within a specified time, and, on pay 
‘ing or tendering the price within a specified time, to demand a transfer of the 


ownership and possession, and also confers on the seller a corresponding right 
to demand such inspection, examination and re-weighing within the pre- 
scribed time, is not a sale, but an executory agreement for a sale, and } oe 
not pass the title of the cotton to the purchaser. 

3. Same ; effect of order by seller to wurehouseman.—In such a case, 2 written 
order by the seller to the purchaser, directing the warehouseman, with whom 
the cotton was storéd, to deliver it to a railroad company, for inspection and 
examination by the purchiaser, on his paying the storage, does not pass the 
title to him nor change the character of the original contract between the 

rties; but the railroad company becomes the bailee of the seller, as between 

im and the purchaser. 

4. Sale of chattel by one having no title ; rule as to; exceptions to.—The general 
rule is, that a sale or pledge of a chattel by a person, who, though he has pos- 
session, has no right of property, and no authority to sell, confers no title as 
against the true owner, although the purchaser pays a valuable consideration 
or advances money in good faith, and without notice of the title of the true. 
owner; but there are several recognized exceptions to this rule. 

5. Sume.—In the case of an immediate sale, under which the purchaser 
takes possession, with a condition annexed, that on his failure to pay the price 
at a future day the vendor may reclaim the goods, or a stipulation that the 
title shall remain in him until the price is paid, the title of a sub-purchaser, 
without notice of the condition or stipulation, will prevail over that of the 
vendor; but this exception to the general rule, which is founded on the policy 
of the registration laws, is confined to cases where there has been an actual 
sale, as well as a change of possession. 

6. Same.—Another exception is, where the seller parts with his property 
under such circumstances of fraud as will authorize him to reclaim it from the 
purchaser; yet, if there has been an actual sale, although induced by fraud, 
the title of the sub-purchaser for valuable consideration without notice, will 
prevail over that of the vendor. 

7. Same.—Another exception is where the owner of goods has, by his own 
act or consent, given another such evidence of a right to sell, or otherwise dis- 
pose of them, as according to the customs of trade’ or the common under- 
standing of the world, usually accompanies the authority to sell or dispose of 
goods; but to bring a case within the exception, the owner must do something 
more than merely entrust another with possession of his goods. 

8. Bailee, failure by, to assert lien on goods held, when waiver of.—If a com- 
mon carrier or other bailee, when goods are demanded of him by the true 
owner, refuses to deliver them except to the consignee, or to the person hold- 
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ing the receipt given for transportation, but asserts no lien for storage paid by 
him, he cannot afterwards set up that claim to defeat an action by the owner, 
but must be held to have waived it. 


AppEAL from Circuit Court of Mobile. 

Tried before Hon. Harry T. Tovnmin. 

This was an action of detinue, brought by the appellants, 
Leigh Bros., against the appellee, the Mobile and Ohio R. 
R. Co., to recover twenty-three bales of cotton. On the trial 
it appeared that the plaintiffs were the owners of the cotton 
sued for on the 30th day of November, 1874, and had the 
possession thereof, and that on that day they sold, or con- 
tracted to sell, the same to one A. J. Foster, under the follow- 
ing circumstances : 

‘ihe sale, or agreement to sell, was made in Columbus, 
Miss., and the evidence tended to show that a custom pre- 
vailed in said city in the cotton trade, that purchasers were 
allowed a certain time to re-weigh, sample, and examine the 
cotton, (sales always being made by samples), and if satisfied 
to pay for it; that this was a general custom, based upon 
the rules of the board of trade of said city. The evidence 
also tended to show that such sales were considered cash 
sales, and that no title passed until after the examination 
and payment of the purchase money, and that possession of 
the cotton was given to the buyer for examination only. There 
was conflict as to the uniformity of this custom, and as to 
the construction of the said rules, and also as to the char- 
acter of the orders generally given for examination ; and the 
evidence showed that sometimes unconditional orders were 
given, and sometimes warehouse receipts were delivered to 
the purchaser, and sometimes the number and marks, with an 
order to turn down for examination. There was evidence 
that some firms dealing in cotton, did not hold themselves 
bound by these rules, and that the plaintiffs sometimes de- 
parted from them. There was conflict as to when, in the 
opinion of the witnesses, the sale was complete and the title 
passed in such cases. 

The evidence showed that Foster had come to Columbus 
only a week or two before his purchase of the cotton in con- 
troversy, was a stranger there, and that he had bought a few 
lots of cotton before this, paying cash for it, some of which 
cotton he had bought of plaintiffs; that on the said 30th 
of November, 1874, he called in Williams, Johnson & Co., 
bankers, of that city, and inquired whether they would take 
his bills, drawn on a shipment of cotton, which he proposed 
to ship to Gardner & Foster, at Mobile, Ala. This was in 
the morning. They informed him that they would, if he 
would attach the bill of lading or railroad receipt to the bill 
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drawn on the shipment, and instructed their cashier to give 
him the money, if he brought his draft with the bill of lading 
attached. 

About 11 o’clock of the same day he purchased of the 
plaintiffs the twenty-three bales of cotton sued for, and was 
told at the time, of the custom and rules of trade, and that 
though the rules allowed him time for re-weighing and exam- 
ining the cotton, the sale was not complete until the money 
was paid. After this agreement of sale, the book-keeper of 
the plaintiffs gave him the following order: 


Cotumsvs, Miss., Nov. 30th, 1874. 
Messrs. R. M. Banks & Co. : 
Deliver to M. & O. R. RB. Co. the following cotton : 
H. C. Cocke 5 





G. R. G. 3 
J 

G. R. G. 5 
JJ 

wW.S.M. 10 


Shipmark, [B} 
Mr. A. J. Foster will pay storage. 
x LEIGH BROTHERS. 
Beman. 


There was conflict in the evidence as to the character of 
this order under the rules, whether it was a general delivery 
order or an order for examination only, and whether it was 
in the usual form of examination orders. 

One of the plaintiffs, F. M. Leigh, testified that he never 
intended the title to the cotton should pass, but distinctl 
told Foster, at the time of the sale, that it was to be a cas 
sale, and that no title could pass; that time was allowed only 
to allow him to weigh, sample and examine the cotton, and 
that the sale was complete only when the cash was paid. 
The said book-keeper testified that this order was given to 
deliver the cotton to the railroad at the instance of Foster, 
as he alleged that the platform of the railroad was a more 
convenient place to examine the cotton, and also requested 
him to put the ship mark [B], for the reason that he had 
no means of marking, and was unacquainted in the city; 
that he gave said order for the delivery of the cotton, and 
that it was to enable said Foster to examine the cotton. The 
form of this order was not known to the plaintiffs, but the 
authority of the clerk to give it was not disputed. Foster 
carried this order to the warehouse, where the cotton was 
stored by plaintiffs, and the cotton was sent in his name to 
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the railroad by the warehousemen, who received dray receipts 
for it from the company. After all the cotton had been thus 
delivered, Foster applied to the railroad agent at Columbus 
for a general receipt for all, in place of ‘the dray receipts, 
and received the following receipt : 


[Dec. Term, 


MositE AND Onto RarroaDd Co., 
C Depot, Nov. 30th, 1874. 
Received from A. J. Foster twenty-three bales of cotton, 
consigned to Foster & Gardner at Mobile, Ala., marked [B}. 
Charges, $12.50. Total 23—marked by me—to be trans- 
rted by Mobile and Ohio Railroad to Mobile, under stipu- 
tions and conditions contained in original receipts. 


H. Hatt, Station Agent.” 


Foster gave the station agent the usual memorandum 
required of shippers. With this receipt Foster again ap- 
plied to Williams, Johnson & Co., drew his bill of exchange 
on Foster & Gardner for $2300, attached thereto said receipt; 
they discounted the bill at one per cent. and paid Foster 
the money. This was between four and five o’clock in the 
evening of the 30th of November. The same night Foster 
absconded, without paying for the cotton, and has never 
since been heard from. When Williams, Johnson & Co. dis- 
counted said bill, they made no inquiry, and had no knowl- 
edge of any fraud, or whether the cotton was paid for or not; 
nor from whom Foster had obtained the cotton, and had 
never seen or known of said dray receipts or of the order 
delivered by plaintiffs to Foster. 

It was also shown that said defendants, when they gave 
said receipt attached to said bill of exchange, made no 
et peed as to how Foster had obtained the cotton ; that they 
had never seen and did not know of the order given Foster 
by — and were ignorant of any fraud on the part 
of Foster, or of any claim on the part of plaintiffs to the 
cotton. 

It was shown by plaintiffs that before bringing this suit 
they demanded the cotton of said defendant in Mobile, while 
it still had it in possession, and proposed to pay the freight, 
but the railroad company refused to deliver it, and stated 
that it would not deliver it to any one but the person to 
whom it was consigned, or who held the receipts. The evi- 
dence tended to show that the company, on the receipt of 
the cotton, had paid the warehouse charges, amounting to 
$12.50, but there was no evidence that the plaintiffs knew 
this at the time the demand was made for the cotton, and 


the company did not claim to hold possession for these 
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charges, nor did it make it known at that time that it had 

aid them. Certain sections of the Code of Mississippi 
were introduced to show that the obtaining of goods under 
false pretences was a felony, and that bills of lading and 
railroad receipts were not negotiable. 

‘It was shown that the draft was not accepted or paid by 
Foster & Gardner, and was still unpaid. This was substan- 
tially all the evidence, and the court charged the jury as fol- 
lows: “If you believe from the evidence that the plaintiffs 
delivered the cotton to Foster, without any intention to 
transfer the title to him, but under a contract for the sale of 
the cotton at a future day, when, on examination, it should 
be satisfactory, when payment of the purchase money was 
to be made, on no title vested in him until such payment, 
and he acquired no title under such agreement, and could 
communicate none to Williams, Johnson & Co., and plaintiffs 
would be entitled to recover, unless you should find from the 
evidence that the acts and conduct of the plaintffs in the 
matter, were such as to indicate a waiver of their rights to 
the cotton, and were calculated to mislead and deceive Wil- 
liams, Johnson & Co., and that they, (W., J. & Co.) under 
these circnmstances, bought the bill in question, with the 
railroad receipt attached, for full value. If you find from 
the evidence, there ‘was a custom of trade in Columbus, 
where this transaction took place, by which two days were 
allowed for the examination of cotton in lots of this number 
of bales, and that in accordance with such usage, title did 
not pass until the cotton was paid for, and that said cotton 
was sold in accordance with and in reference to such usage, 
then the payment of the purchase money was necessary, be- 
fore the title passed to Foster, and he could confer none on 
Williams, Johnson & Co., and plaintiffs would be entitled to 
recover, unless you find from the evidence that the acts and 
conduct of the plaintiffs, in their transaction with Foster, 
and their manner of dealing with him were such as to reason- 
ably mislead and deceive, and did mislead and deceive, Wil- 
liams, Johnson & Co. in their dealing with the said Foster, 
without any fault or negligence on their part. If you believe 
from the evidence, the sale by the plaintiffs to Foster was to 
be a cash sale, in case the examination of the cotton was 
satisfactory, and that a certain time was given Foster to ex- 
amine the cotton, and if satisfied to pay for it, and that the 
order for possession of the cotton was given only for the pur- 
pose of examining it, and not to confer any title or owner- 
ship on Foster; and if you further believe that said Foster, 
during the time allowed him for examination, and without 
paying for it, fraudulently disposed of the cotton, and ob- 
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tained an advance on it from Williams, Johnson & Co., and 
transferred to them the railroad receipt, without the knowl- 
- or consent of plaintiffs, you must find for the plaintiffs, 
unless you find plaintiffs did some act calculated to deceive, 
and which did deceive, Williams, Johnson & Co., without 
fault or negligence on their part. A custom must be gen- 
eral and uniform ; but it is not indispensable to its validity, 
that it should be universally acquiesced in.” 

The court then gave the following written charges, at the 
request of the railroad company : 

“1. If the jury believe that the plaintiffs sold the cotton in 
—_— to Foster, and gave to him the order given in evi- 

ence, and if the cotton was placed by the warehousemen in 
possession of the railroad company, under and pursuant to 
the order, the railroad company was justified in presuming 
that Foster was the owner, and in giving its receipts to Fos- 
ter, unless it is shown by the evidence that the railroad 
company knew, or had reason to believe, that the plaintiffs 
had not been paid ; and if Williams, Johnson & Co., without 
knowing, or having reason from facts given in evidence to 
believe, that the cotton had not been purchased and = for, 
bought the bill drawn by Foster with the railroad receipt 
attached in good faith, the plaintiff cannot recover. 

“3. To constitute a usage of trade, there must be a mode 
of dealing in reference to the matter so generally adopted, 
and acted on, by those in the business to which the usage 
relates, as to justify the inference that the actors dealt in 
reference to it, and if the} believe that in Columbus no fixed 
rule prevailed to the effect, that the cotton was not sold until 
paid for, but that the mode of dealing in this respect was one 
way or the other, indifferently, as parties elected, the plaintiff 
can claim nothing by virtue of any such supposed rule. 

“4, If the jury believe that the order of plaintiff was cal- 
culated to fielloss the belief that the cotton was to be turned 
over for shipment on account of Foster, and if the railroad 
company, under such belief, and without knowledge or notice 
to the contrary, gave its receipt, or bill of lading, to Foster, 
and Williams, Johnson & Co., upon the faith of the ship- 
ment, and in ignorance of the fact that plaintiff had not been 
paid for the cotton, and in ignorance of any fact to create in 
their minds a doubt of such payment, bought the bill in ques- 
tion in good faith and for full value, and without notice, and 
took the bill of lading attached as security for the bill, 
plaintiff cannot recover. 

“5. If the jury believe*that the plaintiff and Foster so dealt 
in reference to the sale of the cotton, as to induce the belief 


that Foster was the owner of the cotton, and if under such 
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belief Williams. Johnson & Co. purchased the bill, with the 
railroad receipt attached, in good faith, for full value, and 
without notice or reason to suspect, plaintiffs can not re- 
cover. 

“7. If the jury believe from the evidence that the delivery 
order given by plaintiff, was an order of final delivery, and 
that Williams, Johnson & Co. bought the bill in good faith, 
and for full value, with the railroad receipt attached, and 
without notice, plaintiff can not recover. 

“8. To maintain this action, plaintiffs must show a right to 
the possession of the property at the time the suit is brought, 
and if under’ plaintiff's order the warehouse expenses were 
paid by the road, the plaintiff was not entitled to such pos- 
session, and can not recover, unless before suit brought plain- 
tiff paid, or offered to pay, such expenses; and an offer mere- 
ly to pay the freight of ,the road does not entitle them to 
maintain this suit. 

“9. If the jury believe, from the evidence, that Leigh Bros. 
gave a delivery order in such form as reasonably misled 
their own warehousemen into supposing that it was a final 
delivery order for shipment on account of Foster, and that 
being so misled the warehousemen delivered the cotton to 
the railroad expressly to be shipped for account of Foster, 
and that Foster was in this way enabled to get possession of 
the railroad receipt, and with it deceived Williams, Johnson 
& Co. into believing that he had absolutely bought it, and 
received possession, and thereby induced them to part with 
their money bona fide, without notice of non-payment of pur- 
chase money, by drawing with bill of lading attached, defend- 
ant is entitled to a verdict. 

“10. Whether plaintiff intended to waive his right to the 
cotton, is not the only question. The point is, Did plaintiffs 
or their agents do any thing to lead other persons to lay out 
their‘money in the reasonable belief that the plaintiffs had 
sold and absolutely delivered the cotton ?” 

These charges were separately excepted to, and are now 
assigned as error. 


Joun T. Taytor, and Boyes & Overatt,’ for appellant.— 
There was no complete sale of the cotton. No title ever 
passed to Foster. It was an agreement to sell in case the 
purchaser was satisfied on examination, and the cash } aid. 
It was to be a cash sale, and amounts to nothing until the 
cash is paid. Foster was informed of the rules of the board 
_ of trade, and he expressly made the agreement that the pro- ° 
posed sale should be made in reference to them ; and posses- 
sion was given him only for the purpose of examination; and 
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it makes no difference, on this point, whether the rules of the 
board of trade were a valid custom or not; the parties. ex- 
pressly agreed that the title should remain in the plaintifig 
until the cotton was paid for.—See 117 Mass. 23; 3 Otto, 583; 
55 N. Y. 456; 58 N. Y. 73; 40 N. Y. 314; 5 Gray, 306; 24 
Conn. 427; Benjamin on Sales, 302-3 ; 15 Am. Reports, 697, 
Nothing done or said by — authorized any one to sup- 
pose that they had parted with their title. The order to the 
warehousemen was simply to deliver the cotton to the rail- 
road company. It was merely a change of the location ; the 
legal effect of this order was, that wherever the cotton was 
sent it should remain the cotton of the plaintiffs. It did not 
even vest Foster with the possession. No authority was 
given in that order to send the cotton any where as Fster’s 
cotton. This order was consistent with the terms of the con- 
tract of sale, and that the warehousemen misunderstood it 
is no fault of the plaintiff. The statement in it, that Foster 
would pay the storage, did not authorize the warehousemen, 
or the railroad company, to suppose the cotton was Foster’s, 
Besides, neither the railroad company nor Williams, Johnson 
& Co. ever saw the order, and hence neither of them could 
have been influenced by any thing contained in it; they dealt 
with Foster at their own peril and must take the consequen- 
ces of their over-confidence in him. The charges given at 
the request of the railroad company are clearly erroneous ; 
they left the construction of the order to the jury, while it is 
evidently the duty of the court to construe all written instru- 
ments. The eighth charge was clearly wrong. It affirms 
that, to maintain this action, plaintiffs must have paid or 
offered to pay a charge on the cotton which they did not 
know existed, and of which nobody but the company knew 
any thing. Besides, the company never informed plaintiffs 
that such a charge existed, and they can not set up such a 
claim; unless they made it known and refused the demand for 
possession on that ground.—See 10 Ala. 588. There was no 
plea setting up this claim or defense. What amounts to the 
general issue was pleaded, and this question was not an issue 
to be tried. So, where the defendant pleads and sets up title 
on the merits, no demand at all is necessary to be proved.— 
1 Brick. Dig. 575, $$ 73, 75, 76; 13 Ala. 370; 24 Ala. 184. 
The railroad company based their refusal on another and 
essentially different ground, and they can not seek to evade 
the consequences of their refusal by setting up rights which, 
if they existed at all, were known only to them and which 


_ they did not assert. It is evident these charges misled the 


jury and caused a wrong verdict. 
VoL. LVI. 
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R. H., R. I. & G. L. Suara, contra.—It is clear that if the 
laintiffs so acted in regard to the cotton, as to induce others 
to lay out their money under the honest belief that it was 
the property of Foster, they can not recover. This propo- 
sition is settled by Sumner v. Woods, 52 Ala. 94.—See 1 Sel- 
den, 41; 14 Searg. & Rawle, 214; 4 Mass. 403; 6 John. Chy. 
437; 3 Duer, 341. Plaintiffs, by their acts and the acts of 
their authorized agents, (book-keeper and warehouseman), 
made admissions, upon the faith of which Williams, Johnson 
& Co. have acted bona fide and without notice, and laid out 
their money, and the plaintiffs are concluded by these admis- 
sions.—21 Ala. 424; Benj. on Sales, 721; 19 Ala. 436; 16 
Ala. 175; 22 Ala. 548; 1 Greenl. Ev. § 207; Herman on Es- 
toppel, 337 ; Story on Sales, § 313, p. 343-5, and authorities 
in note 3. Conceding that the sale was in its inception con- 
ditional, and did not pass any title suo proprio vigore, still 
plaintiffs by their acts gave Foster the indicia of property, 
and thereby enabled him to deceive Williams, Johnson & Co. 
into trading with him on the faith of such ownership. Un- 
der these facts, the plaintiffs could not recover, and the 
charge of the court left these facts fairly to the jury. The 
warehouseman was the agent of plaintiff, first, to keep the 
cotton, and second, to deliver it pursuant to their order. If 
the warehouseman was plaintiff’s agent, it was his duty to 
construe the order given by plaintiffs, and in the absence of 
wy words to the contrary, the railroad company was justi- 
ed in accepting the construction of the warehouseman. 
The order says in plain words, deliver to the M. & O. R. R. 
. The order does not say for whom, but it connects but one 
oe with the paper, and that was A.J. Foster. It directs 
oster to exercise an act of ownership, viz: pay storage. 
The railroad company could draw but one inference, viz: 
that it was to be delivered to the party who alone was known 
to it as having any power to exercise any act of ownership, 
and on this ground it was justified in giving its railroad _re- 
ceipt to Foster. This power to possess himself of the indicia 
of ownership, was given to Foster by the appellants, and 
they can not complain if he used it to their damage. They 
enabled Foster to deceive Williams, Johnson & Co., and as 
against them they can assert no claim to the property. 

It is claimed that the charges given by the court are erro- 
neous, because they leave to the jury the construction of the 
order given by plaintiff, while it was the duty of the court 
to have construed it. Had appellants asked a charge con- 
struing the order, which asserted a proper construction, it 
would have been error for the court to have refused it; but 
it surely will not be insisted that a court errs and is subject 
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to reversal every time it omits a charge, which, if given, would 
have been correct. It is the duty of the court to construe 
any written instrument when called on by either party to do 
so; but it certainly commits no error when, in the absence 
of any request, it fails to do so. 


[Dec. Term, 


BRICKELL, C. J.—It is not necessary to inquire whether 
the rules of the board of trade, at Columbus, had existed so 
long, were so generally known, and acted on, that they would 
be regarded as a custom or usage, entering into and forming 
a part of contracts for the sale of cotton there made, which 
were not in stipulation inconsistent with them. Of the char- 
acter of these rules, Foster was informed by the plaintiffs, 
and that the proposed sale, or agreement to sell, made with 
him, was made in reference, and subject to them, and that 
while he would be allowed to examine, and, if he desired, to 
re-weigh the cotton, the title would not pass, the sale was 
not complete, and he could not ship or remove it, until the 
price was paid. Without dissent, Foster proceeded with 
the agreement, and these rules thus become parts of it, as 
completely as if the agreement had been reduced to writing, 
and they had been expressed as terms of it. To constitute a 
sale, the parties must mutually assent, that the property, ab- 
solute or general, in the thing sold, shall pass from the ven- 
dor to the vendee. There may be propositions which, when 
accepted and complied with, will ripen into a contract of 
sale; or, there may be agreements for a sale in the future; 
or, there may be executory contracts for sale, but these do not 
confer the rights, or impose the obligations, which arise from 
a contract of sale—Pars. Mer. Law, 41; Chamberlain v. 
Smith, 44 Penn. St. 431. By the agreement made with Fos- 
ter, neither the property, nor the right of possession, passed 
to him ; and if, during the time allowed him for examination, 
and re-weighing, if he desired to re-weigh, or at any time 
before the payment of the price, the cotton bad been lost, or 
from any cause had perished, the loss would have fallen, not 
on him, but the plaintiffs. The agreement conferred on Fos- 
ter a right to the inspection and examination, and re-weigh- 
ing of the cotton, to ascertain if, in quality and quantity, it 
corresponded with the representations of the plaintiffs, if it 
was in fact the thing they proposed selling, and he proposed 
purchasing. It conferred on him, also, the right, on paying 
or tendering the price, within the time allowed by the rules 
of the es. of trade, to demand of the plaintiffs a transfer 
of the ownership and possession. It conferred on the plain- 
tiffs the right to demand the inspection and examination, and 
re-weighing, if that was desired, and the payment of the 
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rice, within the time eee. A breach of the promise 
. either party, the other being willing and ready to per- 
form on his part, would have been ground of an action for 
the recovery of damages. The contract was not, therefore, 
a sale, operating, and intended to operate a change of prop- 
erty, but an executory agreement for a sale. 

The order given Foster by the plaintiffs, directing the 
warehousemen with whom the cotton was stored, to deliver 
it to the appellee, did not change the character of the agree- 
ment—did not convert it, from a mere executory bargain, into 
a sale, as between the plaintiffs and Foster. If the order had 
authorized the warehousemen to deliver the cotton to Foster, 
instead of to the appellee, and had been absolute, without 
qualification or condition in its terms, whether it would have 
operated a transfer of the ee og to him, would depend en- 
tirely on the intention with which it was given and received. 
This intention, as deduced from the agreement between the 
parties, and the circumstances attending the making of the 
order, would have controlled its operation.— Magee v. Billings- 
ley, 3 Ala. 698; Bates v. Simpson, 4 Ala. 305. The agreement 
between the plaintiffs and Foster, and the circumstances at- 
tending the execution of the order, show conclusively that 
the intention was, not a transfer of the property, nor entrust- 
ing to him possession of the cotton, but a mere delivery of 
it, at the place he selected as most convenient for inspection 
and examination. It gave him no right or interest in the 
cotton, distinct or different from that acquired by the agree- 
ment, and no authority or power over it, other than that he 
could have exercised if it had remained in the warehouse. 
The order is not, however, for the delivery of the cotton to 
Foster. It isin keeping with the agreement the plaintiffs 
made with him, by which they retained dominion, property 
and possession of the cotton, and yet afforded him the oppor- 
tunity of inspection and examination. The delivery ai 
ized, is to the appellee, and if accepted, the appellee thereby 
becomes the bailee of the plaintiffs, and not of Foster. The 
only connection the order indicates that Foster had with the 
cotton, was to pay the storage to the warehousemen. This, 
at best, is a very equivocal indication of connection with it; 
and cannot, with any propriety, be regarded as an indicium 
of ownership, or of authority over the cotton, when found 
in an order which does not indicate any intent on the part 
of the plaintiffs to part with the property or the possession, 
and expressly directs the transfer of custody and possession 
from a warehouseman, not to Foster, but to another bailee, 
acommon carrier. There is not a word, other than the 
statement that Foster would pay the storage, to be found in 
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the order, which indicates that he has the slightest connec- 
tion with the cotton. It seems too plain for controversy, 
when the order is taken; as it must be, in connection with 
the agreement between the plaintiffs and Foster, and with 
the circumstances attendant upon its making, that it must be 
regarded, as the parties intended it, not as changing the 
ownership or possession 6f the cotton, but merely as an au- 
thority to the warehousemen to transfer it to the warehouse, 
to the depot, or platform of the appellee. As between Fos- 
ter and the plaintiffs, the property and possession of the cot- 
ton was not changed. Foster acquired no interest in it; 
his right was by payment of the price, within the time ap- 
pointed, to acquire property in and possession of it. If the 
cotton was in his possession, there can be no doubt the plain- 
tiffs would be entitled to recover it from him; or, if in the 
possession of the appellee, as his bailee, the rights of third 
persons, not having intervened, the duty of the appellee to 
surrender it to the plaintiffs, or on refusal, the right of re- 
covery of the plaintiffs would be clear and undoubted. What- 
ever may have been the doubt, at one time, it is now well 
settled that the right of the true owner, to recover his prop- 
erty from a bailee, is co-extensive with that he would have 
if the possession had continued in the bailor. Each and 
both must yield to the paramount title—The “Idaho,” 
3 Otto. (93 U. 8.) 575 ; Croswell v. Lehman, Durr & Co., 54 
Ala. 363. 

The general rule of law is, that in the absence of author- 
ity, or of property, a sale, or a pledge of chattels, confers no 
title, even when the person making it is in possession, and 
the person to whom it is made pays a valuable consideration 
or advances money in good faith, and without notice of the 
right or title of the true owner.—1 Smith Lead. Cases (5th 
Am. ed.), 892-3 ; Benjamin on Sales (1st Am. ed.), 4; Banard 
v. Campbell, 55 N. Y. 456; Saltus v. Everett,20 Wend. 267; 
Stanley v. Gaylord, 1 Cush. 536. The rule is embraced in 
the maxim: Nemo plus juris ad alium transferre potest quam 
ipse habet—Nemo dat quod non habet. There are cases recog- 
nized as exceptions to the rule. 

The first of these, material to be noticed under the facts 
of this case, and the instructions to the jury, is that of an 
immediate sale, followed by possession in the vendee, with a 
condition annexed that, if he fails at a future day to pay the 
price, the vendor may reclaim the goods—or an immediate 
sale, followed by possession in the vendee, with an agree- 
ment that the title shall remain in the vendor until the price 
is paid. Not, perhaps, following the current of authority, 
this court has, in this class of cases, held, that a purchaser 
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from the vendee, while in possession, paying a valuable con- 
sideration, and without notice of the condition annexed, or 
of the agreement, would acquire a title that would prevail 
over the right of the vendor. The condition, or the agree- 
ment, is valid and operative, as between the vendor and ven- 
dee, and would be enforced if the rights of a subsequent 
bona ‘fide purchaser had not intervened.—Sumner v. Woods, 
52 Ala. 94; Dudley v. Abner, ib. 572. This class of cases is 
wholly unlike the present. Here there is no contract of sale, 
no transfer of property or of possession. There is, as we 
have said, at most, but an executory agreement for a sale. 
The reason lying at the foundation of the decisions to which 
we have referred is, that the transaction between the parties 
is, in effect, a mortgage—the reservation of the condition, or 
the stipulation, that the title should remain in the vendor, 
being intended as a security for the payment of the price. 
The recognition of such a reservation, or of such a stipula- 
tion, as superior to the right of the subsequent innocent 
purchaser, would offend the policy of our registration laws, 
and open a door for the perpetration of frauds. The excep- 
tion in itself imports that there has been a sale, and a change 
of possession—a delivery by the vendor to the vendee, as a 
completion of the sale, putting the thing sold at the risk of 
the vendee.— Lehigh Co. v. Field, 8 Watts & Serg. 232; Les- 
ter v. McDowell, 18 Penn. St. 91; Chamberlain v. Smith, 44 
Penn. St. 431. 

Another class of cases, said to be exceptions to the gen- 
eral rule, that “no one can transfer to another a better title 
than he has himself,” is where the owner, with the intention of 
sale, parts with the property, though under such circum- 
stances of fraud as would authorize him to reclaim it from 
the vendee. In this class of cases it is very accurately said : 
“We must distinguish whether the facts show a sale to the 
party guilty of the fraud, or a mere delivery of the goods 
into his possession, induced by fraudulent devices on his 
part. In other words, we must ask whether the owner in- 
tended to transfer both the property in and the possession 
of the goods to the person guilty of the fraud, or to deliver 
nothing more than the bare possession. In the former case 
there is a contract of sale, however fraudulent the device, 
and the property passes; but not in the latter cases.” —Ben- 
jamin on Sales (Ist Am. ed.), 319. This case certainly 
does not fall within the exception. The plaintiffs did not 
part, or intend to part, with the property in the cotton, until 
the patos of the price ; and Foster did not contract for it 
until he made the payment—until that event, property and 


possession remained with the plaintiffs. If the order to the 
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warehouseman could be regarded as an authority to Foster 
to take possession, it was a possession for the mere purpose 
of examination and re-weighing; and it was cbteleat by 
fraud. This mere possession clothed him with no right or 
interest in the cotton, which he could transfer to another, 
If there had been a sale, an intentional transfer of the prop- 
erty in the cotton to him, though it was induced by fraud, 
the right of a bona fide purchaser from him would prevail, 
because he was clothed with the title. True, the contract 
would have been voidable at the election of the plaintiffs— 
it would not have been void. The plaintiffs could have 
affirmed it, on discovery of the fraud, and have pursued him 
for the price ; or, they could have claimed its rescision, and 
pursued the cotton. Until they disaffirmed, and claimed the 
rescission, the title of course would have remained in Foster ; 
and if, in the meantime, he had sold or pledged to one inno- 
cent and ignorant of the fraud, the title would pass to him. 

yfiman v. Noble, 6 Mete. 73; Moody v. Blake, 17 Mass. 23. 

Another class of cases forming an exception to the general 


tule, is, when the owner, by his own act or consent, has given 


another such evidence of the right to sell, or otherwise dis- 
pose of his goods, as according to the customs of trade, or 
the common understanding of the world, usually accom- 
panied the authority of sale, or of disposition. Then, if the 
person entrusted with the possession of the goods, and with 
the indicia of ownership, or of authority to sell, or other- 
wise dispose of them, in violation of his duty to the owner, 
sells to an innocent purchaser, the sale will prevail against 
the right of the owner. He ought to bear the loss which 
may follow from his misplaced confidence, rather than the 
bona fide purchaser, who relied on the evidence of property, 
or of authority with which he clothed the possessor; It is 
within this exception this case is supposed to fall. The ar- 
gument is, the order given by the plaintiffs to the warehouse- 
men indicated that Foster had the ownership of the cotton, 
or, at least, authority to control and direct its shipment. By 
the order, the warehousemen were induced to Acliver the 
cotton to the appellee, as the property, or on account of Fos- 
ter; and the appellee was induced to give him the bill of 
lading, which Williams, Johnson & Co. accepted as security 
for the bill of exchange discounted by them. This exception 
does not arise merely because the trae owner entrusts an- 
other with the possession of his goods. Possession is prima 
facie evidence of the ownership of all species of personal 
property. It is but prima facie, and whoever deals alone on 
the faith of it must accept it as such, and in subordination 


to the paramount title, which would prevail over it, if the 
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possession was not changed by the transaction into which he 
enters. If this was not true, a felon acquiring possession 
by theft, could, by a sale to an innocent purchaser, divest 
the true owner of his Pee. A naked bailee, entrusted 
with possession, could dispose of goods to the prejudice of 
his principal. A case does not fall within the exception un- 
less the owner confers on the vendor other evidence of owner- 
ship, or of authority to dispose of the.goods, than mere posses- 
sion.— McMahon v. Sloan, 12 Penn. St. 229. The case of An- 
drew v. Dietrich, 14 Wend. 31, is an illustration. An auc- 
tioneer who had dealt with the tenant in possession of a 
house in which the carpets were down, under the belief that 
he was the owner of the carpets, and had advanced money 
on the faith of his ownership, acquired no right or title as 
against the true owner, who had delivered them to the ten- 
ant, under an executory contract for sale at so much per 
yard. In Covill v. Hill, 4 Denio, 323, the principle is affirmed 
that the mere possession of goods, without some other evi- 
dence of property, or of authority from the owner to sell, 
will not enable the possessor to transfer a better title than 
he has himself. The plaintiff was the owner of a lot of lum- 
ber lying on the bank of the canal, which he agreed one 
Potter might ship in his, the plaintiff's name, to the defend- 
ants at Albany to sell, and that when sold, the plaintiff should 
receive a certain sum per thousand feet, and Potter the re- 
mainder, if any, of the proceeds of sale—the title and pos- 
session to remain in the plaintiff till he was fully paid. The 
transaction between the plaintiff and Potter was treated as a 
bailment, and it was held the defendants acquired no title b 
the purchase from Potter. In Saltus v. Everett, 20 Wen 
267, there was a sale of lead by a person in possession, hav- 
ing a bill of lading indorsed in blank, and other written ev- 
idence of property he had fraudulently obtained, and the 
sale was held inoperative to divest the true owner of his ti- 
tle. In all cases, which have been deemed to fall within this 
exception, the owner has done some act, other than parting 
with possession, of a nature to misle ns as to the 
title. The case of Pickering v. Busk, 15 has been 
considered as carrying the exception to its limits. There 
the owner of hemp lying at the wharf had it transferred on 
the wharfinger’s books into the name of a broker whose bus- 
iness was that of buying and selling hemp; and though he 
= the broker no authority to sell, it was held, a sale by 
im-to an innocent purchaser passed the title. Lord Ellen- 
borough said: “Strangers can only look to the acts of the 
parties, and the external indicia of property, and not the pri- 
vate communications which may pass between a principal 
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and his broker ; and if a person authorize another to assume 
the apparent right of disposing of his property in the ordi- 
nary course of trade, it must be presumed the apparent au- 
thority is the real authority.” 

The order to the warehousemen is the only evidence of 
ownership, or of a right to possession, which Foster had or 
the plaintiffs conferred. This order cannot be regarded as 
an evidence of the transfer to him of either possession or of 
property. It was not calculated to induce others to deal 
with him as the owner, or as having authority to dispose of 
the cotton. By it the plaintiffs, in effect, assert their own- 
ership and authority, and designate the appellee, not Foster, 
as the person to whom possession or custody of the cotton 
was to be delivered. The order does state the ship mark of 
the cotton, and this, with its delivery to the appellee, may 
have indicated that transportation by the appellee was in- 
tended. If it indicates that intention, there is nothing to 
indicate that the plaintiffs did not intend the shipment should 
be on their own account, or that they would not give in- 
structions, subsequently, as to the consignee, the place of 
destination, or on whose account, and as whose property it 
was to be transported. There is no indication that Foster 
had, in these respects, the slightest authority. It is not ma- 
terial what construction the warehousemen or the appellee 
may have placed on the order. If they construed it as an 
evidence of a transfer of property to Foster, or as conferring 
on him authority, they adopted that construction at their 
own peril; and their misconstructions can not prejudice the 
plaintifis. The expression that Foster would pay the storage 
is, as we have said, to say the least of it, very equivocal as 
indicating that he had any connection with the cotton. If 
this expression created a conjecture that he was connected 
with it, its uncertainty ought to have put the warehousemen 
and the appellee on the inquiry, and inquiry would have 
rendered it impossible that they should have been misled. 
Not inquiring, when ordinary prudence would have suggested 
inquiry, they must take the consequences of their dealing 
with one who had no authority over the cotton. Nor have 
Williams, Johnson & Co. acquired any right in or to the cot- 
ton. The bill of lading erroneously given Foster by the ap- 
pellee, cannot deprive the plaintifis of their property. Its 
transfer by indorsement would have passed no more than 
the right and title of Foster, if any he had, and if its trans- 
fer by delivery passed an equity courts of law would recog- 
nize and protect, it is an equity resting only on that right 
and title, not on the property of the plaintiffs —Saltus v. 
Everett, 20 Wend. 267. 
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When the cotton was demanded of the appellee, the plain- 
tiff tendered payment of the freight, but not of storage, which 
it seems the appellee had paid the warehousemen. The ap- 
pellee did not inform the plaintiffs of the payment of the 
storage, but placed its refusal: to surrender possession on 
no other ground than that it would surrender only to the 
consignees or the person holding the receipt given for its 
transportation. We do not intend to express an opinion on 
the right of the appellee, in any event, to have demanded of 
the plaintiffs payment of freight or storage, as the condition 
on which they would surrender the cotton to them. -If the 
appellee had that right, it ought to have been asserted when 
the demand was made. Not then asserting it, but placing 
their refusal on the sole ground that the plaintiffs were not 
the consignees, or had not possession of the receipt for trans- 
portation, they must be deemed to have waived it. They 
cannot now defeat the suit they have compelled, by asserting 
a lien the plaintiffs could have removed if knowledge of it 
had not been withheld from them.—Spence v. McMillan, 10 
Ala. 533. 

It is obvious from what we have said, that the instruction 
numbered three, is abstract, if it asserts the law correctly, 
and that the remaining instructions are erroneous statements 
of the law applicable to the facts shown by the. bill of ex- 
ceptions. 

The judgment must be reversed, and the cause remanded. 


Schuessler v. Hatchett et al. 


Bill in Equity for Specific Performance. 


1. Specific performance; when will not be decreed. —In 1854, S. gave a writing 
to L. & N. acknowledging the receipt of $200 in part payment of ‘ten acres 
of land,” sold by S. to L. & N. at.$700, the writing also stating ‘‘ the balance 
of the money due me, is to be paid when I can give them satisfactory titles, 
which I bind myself and my heirs to do.” This writing was attested by two 
witnesses. Shortly afterwards L. & N. entered upon ten acres of land of 
which Schuessler was in possession, and occupied and used it until the year 1871, 
when they sold the fences and left the land vacant, and Schuessler re-entered. 
Although Schuessler could not produce a satisfactory paper title, his claim 
was not unfounded, and no fraud was charged against him. In the year 1872, 
the property having increased in value to $2,700, the representatives of L. & N., 
who had died in the meantime, tendered 8. $500, or that sum and one year’s 
interest, for the land, but did not tender a conveyance. S. refused, unless 
they would pay interest, or the value of the use and occupation, which was 
shown to be $150 per annum. Thereupon the heirs and representatives of 
L. & N. filed their bill to compel specific performance. Held; 
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The purchasers had as beneficial use of the land as if a conveyance had been 
made ; and after fifteen years undisturbed use and occupation, it was not 
equitable to compel S. to part with the land, which had greatly increased in 

value, upon payment to him of only the principal of the purchase-money, with- 
’ out interest or compensation for the use and occupation, 

2. The fact that a small portion of the purchase-money was paid, did not 
alter the case, and complainants only offering the principal and one year’s 
interest, and refusing to pay for the-use of the land, and not offering to do 
what - court might consider ought to be done, their bill ought to be dis- 
misse 


Appra from Montgomery Chancery Court. 

Heard before Hon. Huriosco AUSTILL. 

This was a bill filed by the appellants, the administrator 
and heirs of Julius Norton and Henry Lee, deceased, against 
the appellee, Schuessler, to compel specific performance of a 
contract to convey certain lands, made with said Lee and 
Norton in their life time, the facts of the case being thus: 

In 1854 appellant, Schuessler, being in possession of land 
adjoining the city of Montgomery, entered into a contract 
for the sale of ten acres to Lee and Norton, of that city, and 
executed to them a writing, as follows: 

“ Received, Montgomery, April 6, 1854, of Lee & Norton, a 
negro man by the name of Jack, valued at two hundred dol- 
lars, in part payment of ten acres of land sold by me to Lee 
and Norton at seven hundred dollars, and the balance of the 
money due me is to be paid when I can give them satisfacto- 

titles, which I bind myself and my heirs to do.” This was 
signed by Schuessler and attested. 

ithin three to five months afterwards, Lee and Norton 
took possession of a parcel of ten acres of land, which had 
been previously in the possession of Schuessler, and retained 
the possession and use of it for pasturage until about the 
beginning of the year 1871; when, according to the testi- 
mony, the fence that was around the land was sold by them, 
the boards and posts pulled down and carried away, and the 
land left vacant ; after which Schuessler retook possession of 
it, and has ever since retained it. 

The negro mentioned in the receipt was an old man; the 
land was used for the vasturage of cattle ; and the only tes- 
timony as to the value of the use of it, is, that it was worth 
annually, on an average, about $150, (which is, doubtless, an 
excessive valuation,) and that its total value when the suit 
was brought in April, 1873, owing to the improvement and 
enlargement of the city, was about $2,500. 

Both Lee and Norton died in 1871, Norton in September. 
In January, 1872, a son-in-law of Norton, on behalf of the 
estates of both Lee and Norton, offered to Schuessler to pay 
him $500, or $500 and one year’s interest thereon, for the 
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land, as the balance of the price due for it, and tendered to 
him the money; which he refused to take unless they would 
pay him interest for the time they had had possession, or 
the value of the use and occupation; but no conveyance 
thereof was prepared and tendered to him to be executed ; 
and he remained in possession of the land. This was the 
first action taken on either side with a view to perfect the 
title. About fifteen months afterwards this suit was brought 
by the administrators and heirs of both Lee and Norton, by 
a bill for a specific performance of the contract. And the 
Chancellor decreed that, upon plaintiffs’ paying into court 
$500, without interest, Schuessler should execute to them 
quit-claim deeds. 


Exmore & Gunter, for appellant. 
Sayre & Graves, and D. CLopron, contra. 


MANNING, J. (after stating facts..\—The writing signed 
by Schuessler says nothing about possession being delivered 
of the undescribed ten acres. Although it may be inferred 
from the fact that the old negro man was then given in part 
payment, and from the further fact that possession was, in a 
few months afterwards, taken by Lee and Norton without 
objection, that they did not, in doing so, violate the contract 
as it was understood by the parties, yet it was not stipulated 
in the writing that the vendees should have possession. But 
these facts and the further one that the land is not described 
in the writing, which is quite defective as a title, tend to 
prove that the parties considered the transaction as a cash 
sale, and expected it to be completed in some short time 
thereafter. An informal and meagre memorandum, insuffi- 
cient in itself, and signed by only one of the parties, could 
not have been intended, when made, to continue long the 
only evidence of their respective rights. There is no pre- 
tense that Schuessler falsely claimed that the land was his, 
although he could not produce satisfactory paper titles ; and 
by virtue of their agreement with him, Norton and Lee ob- 
tained the possession and had the beneficial use of the prop- 
erty for a period of fifteen years, with as much advantage as 
if they el received from him a perfect deed, conveying the 
legal title. 

Is it allowable in a court of equity and in a suit for specific 
performance of a contract, in respect to which the court has 
a certain legal discretion, to insist, that under such circum- 
stances, complainants are entitled to a decree for a convey- 
ance, because the writing signed by defendant says—“ the 
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balance of the money due me, is to be paid, when I can give 
them satisfactory titles, which I bind myself and my heirs to 
do”? What is “the balance of the money due” to him then, 
according to equity principles, from vendees who have had 
uninterrupted enjoyment, for a long time, of the premises 
bargained for ? : 

Sugden, in his work on Vendors and Purchasers, says on 
this subject: “If no time be limited for the performance of 
the agreement, and the purchaser be let into possession of 
the estate, he must pay interest on the purchase-money from 
that time.”—(p. 795). 

In Fludyer v. Cocker, (12 Ves. 25,) part of a farm had been 
allotted, in lieu of tithes, to an impropriator, who agreed to 
sell it to the owners of the farm, for a price to be paid at a 
short day, (which was named,) on a good title being made and 
executed ; and the possession remained in the purchaser un- 
disturbed, who paid no tithes; but for want of an award, by 
commissioners who were to make the allotment, twenty-seven 
years elapsed before a good title could be made. Sir William 
Grant, Master of the Rolls, ordered that the purchaser pay 
interest from the day fixed for completing the contract. That 
learned equity judge said: “At law the purchaser could not 
have the right to the estate, nor the vendor to the money, 
until the conveyance was executed. But this has nothing to 
do with the mode in which this court executes the agreement. 
The purchaser might have said he would not have any thing 
to do with the estate, until he got a conveyance. But that 
is not the course he took. He enters into possession. * * 
He proceeds upon the supposition that the contract will be 
executed, and, therefore, agrees that from that day, he will 
treat it as if it was executed.” 

The present case differs from the one cited, in the partic- 
ular that $200 of the price was paid when the writing was 
signed ; which might be considered as entitling the buyers 
to a corresponding present benefit from the property. But 
this could not give them a right to fifteen years enjoyment 
of it—and then to a conveyance of the fee-simple, after the 

roperty had greatly increased in value, upon payment of 
EON, balance of the principal, without any interest. 

We need not consider this case in any of its other aspects. 
A court of equity is applied to for its decree to compel a 
vendor specifically to perform a contract nineteen years after 
it was made, in favor of purchasers, who not only do not 
offer to do what this court may consider ought to be done in 
respect to interest on the price, to compensate for their long 
use of the property bargained for, but who must be under- 
stood as distinctly declining to pay any interest, 
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We think, in view of the principles which regulate the ex- 
ercise of equity jurisdiction in such cases, the Chancellor 
erred in rendering a decree in favor of complainants; and 
it must be here reversed, and the bill be dismissed, at the 
costs of appellees in this court and in the court below. 


Strong, J., not sitting. 


Hadley etal. v. Bryars’ Adm’r. 


Action by Personal Representative to recover Damages for 
Assault and Battery on Decedent. 


1. Action ; what does nol survive, and can not be enforced by attachment.—The 
personal representative can not institute or maintain any action to recover 
damages for an assault and battery upon the decedent in his life-time; such a 
cause of action does not survive, and attachment will not lie at the suit of the 
administrator to enforce it; nor can such attachment, at the suit of the per- 
sonal representative, be maintained under the ‘‘act to prevent homicides,” 
approved February 5th, 1872—the assault and battery not being shown to be 
the wrongful act of defendant, causing death; nor can such proceeding be 
amended so as to make it conform to that statute. 


AppEaL from Circuit Court of Baldwin. 

Tried before Hon. H. T. Tounmm. 

The appellee, Elizabeth Bryars, as administratrix of Green 
B. Bryars, deceased, commenced this suit by attachment 
against James Hadley, Sr., and the other appellants. In the 
affidavit for attachment, it is stated that the appellants “are 
indebted to Elizabeth Bryars, as administratrix, as aforesaid. 
in damages for an assault and battery on said Green B. Bry- 
ars, deceased, in the sum of twenty thousand dollars,” &c. 
The attachment bond and the writ of attachment, both de- 
scribe the cause of action as an indebtedness from defend- 
ants to plaintiff as administratrix, &c., amounting to twenty 
thousand dollars. The attachment having been levied on 
property of the defendants, the plaintiff, as administratrix, 
&c., filed a complaint, claiming damages in the sum of twenty 
thousand dollars “for a wrongful assault and battery by said 
defendants, unlawfully committed, with force and arms, upon 
the body of said Green B. Bryars, in his life time, to-wit, 
July 19th, 1875, by reason of which wrongful act the death 
of said Green B. Bryars was then and there caused.” The 
complaint averred that if Bryars had lived he could have 
maintained the action. The defendants moved to strike the 
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complaint from the files on the ground that it was a depart- 
ure from the cause of action stated in the affidavit, and also 
pleaded in abatement that the cause of action disclosed in 
the affidavit and writ was not one which survived or could 
be enforced by attachment ; and also moved the court to dis- 
solve the attachment on the same grounds. Demurrers were 
sustained to the plea in abatement, and the court overruled 

‘the motions to quash and dissolve the attachment, and de- 
fendants excepted, and by agreement of opposing counsel, 
under § 3486 of the Revised Code, appeal, and here assign 
these rulings as error. 


AuEex. McKinstry, for appellant. 
Txos. H. Price, contra. 


STONE, J.—The action in the present case is brought by 
the personal representative of Green B. Bryars, deceased, to 
recover for an alleged assault and battery on him in his life- 
time. There is nothing in the affidavit, bond or attachment, 
which tends, in the slightest degree, to show that the said 
alleged assault and battery caused the death of the said 
Green B. Bryars. Nor does either of said papers conform 
to the requirements of the act “to prevent homicides,” ap- 
proved February 5, 1872, Pamph. Acts, 83, or show that the 
action was brought under that statute. The record presents 
the naked case of a suit brought by an administratrix to 
recover damages for an assault and Lather committed on 
her intestate ; the suit being brought after his death. At 
common law, actions for injuries to the person could not be 
maintained after the death of the person injured. Actio _ 
sonalis moritur cum persona.—3 Blackst. Com. 302; 1 Chit. 
Pl. 68; 1 Brick. Dig. 13, §§ 192, 193. Such actions are not 
within the healing provisions of our statute, which declares 
that certain actions “survive in favor of and against personal 
representatives.” —Code of Ala. § 2920. It follows from this 
that no action can be maintained at law on the facts set 
forth in the attachment proceedings; and the attachment 
should have been dissolved on the motion of the defendant. 

The “act to prevent homicides,” approved February 5, 
1872, declares a new right, and manethen a remedy for its 


enforcement. To bring a case within its provisions, the 
pleadings, or attachment proceedings, as the case may be, 
must show that the action is founded on the wrongful act or 
omission of defendant, which caused the death of plaintiff's 
testator or intestate. Less than this does not come up to 
the requirements of the statute-—See South and North Ala- 
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bama Railroad Co. v. Sullivan, at present term. The right 
under that statute being of its own creation, and the pro- 
ceedings in the present record falling fatally short of its 

uirements, this suit can derive no aid from it. Nor is the 
defect one that can be remedied by amendment.—Code of 
Ala. § 3315. 

The judgment of the Circuit Court is reversed; and this 
court, proceeding to render the judgment which that court 
should have rendered, doth order and adjudge that the 
attachment in this cause be dissolved, and the suit dismissed 
at the cost of the plaintiff therein. 


Davidson v. Weems, Ex’r. 


Action on Account. 


1. Discontinuance; what does not operate as.—Where suit is brought in 
the name of two persons, claiming, as late partners, under a firm name for 
goods sold defendant—there being nothing to show that the plaintiffs had dif- 
ferent interests in the debt—the suit, on the death of one of the plaintiffs, 
should be prosecuted in theyname of the other as surviving partner ; making 
the executor of one of the deceased partners a plaintiff with the other, creates 
a misjoinder of parties plaintiff, for which a demurrer would lie, but does 
not operate a discontinuance ; neither is the cause discontinued by amend- 
ment striking out the name of the other partner, and leaving the executor of 
the deceased partner the sole plaintiff. 

2. Charge; what error to refuse.—In such case, the executor of the deceased 
partner being the sole plaintiff, and the complaint containing no appropriate 
allegations of ownership in him, it is error to refuse to instruct the jury, at 
defendant’s request, that the plaintiff cannot recover for goods sold and deliv- 
ered by the late firm. 

3. Amendment ; when will not be presumed.—The appellate court will not pre- 
sume that an amendment of pleadings, shown to be necessary by the proof, 
was made, when the party omits to ask leave to amend, after the defect has 
been brought to his notice, by objection raised in the court below. 


AppEaL from City Court of Mobile. 

Tried before Hon. O. J. Srmmes. 

B. A. Weems and L. H. Weems, as late co-partners under 
the firm name of B: A. Weems & Co., brought suit against 
appellant, Davidson, to recover the price of goods sold to him 
by the late firm. Davidson appeared and pleaded. After- 
wards, the plaintiff suggested the death of B. A. Weems, and 
on motion, his executor, E. R. Weems, was made a party 
plaintiff in his stead. “On the calling of the cause, the 
plaintiffs having announced ready, the defendant suggested 
that the cause had been discontinued by the change of par- 
ties, and moved the court to make an order to that effect, 
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which motion was overruled, and defendant excepted.” The 
plaintiffs were then allowed, against the objection and ex- 
ception of defendant, to strike out the name of L. H. Weems, 
as a party plaintiff.” 

The above is all that is shown by the record or bill of excep- 
tions as to these amendments, and there is nothing to show 
that the allegations of the original complaint were in any- 
wise enn save as above stated. 

The defendant then moved the court to strike the cause 
from the docket, on the ground that it had been discontinued 
by the change of parties; but the objection was overruled, 
and defendant excepted. 

The evidence showed that defendant’s indebtedness arose 
from a sale of goods to him by the firm of B. A. Weems & 
Co., composed of B. A. and L. H. Weems; that the firm was 
dissolved before suit was brought; that B. A. Weems after- 
wards died ; that plaintiff, E. R. Weems, was his executor, 
and that L. H. Weems was surviving at the time of the trial. 
The court, against the objection and exception of defendants, 
permitted the plaintiff to prove that the claim sued on was 
the sole property of B. A. Weems at the time suit was 
brought, the firm having dissolved, and the accounts, by 
agreement between the late partners, having been turned 
over to B. A. Weems. 

The defendant requested the court, in writing, to charge 
the jury as follows: “If the account sued on was contracted 
with the firm of B. A. Weems & Co., composed of B. A. and 
L. H. Weems, and L. H. Weems is now the surviving part- 
ner of that firm, then, under the complaint in this case, the 
plaintiff, as executor, can not recover.’ The court refused 
to give this charge, and defendant excepted. 

he refusal of the motions to enter a discontinuance, and 
to strike the cause from the docket, on the ground that it 
had been discontinued, and the refusal to give the charge 
requested, are now assigned as error. 


AnpERSON & Bonn, for appellant.—The change in parties 
by striking out L. H. Weems, and substituting the executor 
of B. A. Weems, in his stead, left the plaintiff asserting a 
claim for goods sold by B. A. Weems alone. The complaint 
follows the form in the Code where the plaintiff declares 
directly on an account contracted with himself; and not as 
an assignee or transferree. On its face, then, the complaint 
did not show any such transfer, nor did it contain an aver- 
ment that the claim was the property of the plaintiff. This 
was — to enable plaintiff to recover under the cir- 
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roper averment as to ownership, &c., the plaintiff was con- 
fined to proof of an account contracted with him. Evidence 
of a contract made with some one else, and transferred to 
him, was without the cause of action stated. The refusal of 
the charge asked by defendant was plainly erroneous. 

The amendments effected a change of the cause of action, 
and presented a different issue between different parties ; 
thereby the suit was discontinued. 


Boyes & OVERALL, contva.—There was no discontinuance. 
Parties were still before the court, capable of prosecutin 
the suit. The defendant and the cause of action, remaine 
as before the amendment. When L. H. Weems’ name was 
stricken out, it was an admission that he had no interest in 
the suit. The original plaintiffs were then represented be- 
fore the court by the executor of one of them, and the same 
defendant and same cause of action were before it. The 
alleged defects in the complaint could be reached only by 
demurrer, and not by motion to enter a discontinuance. De- 
fendant not having demurred, but gone on and treated the 
complaint as a good one, it is too late now to seek a reversal 
for its defects.—Rev. Code, § 2808. On a statute, similar in 
every respect to section 2808 of the Code, it has been repeat- 
edly held, that “upon appeal, the court may treat the plead- 
ings as amended in conformity to the evidence, in any 
respect in which an amendment ought clearly to have been 
allowed.”—40 Barb. 237; 1 Kernan, 237; 19 Barb. 331; 21 
N. Y. 305. 


MANNING, J.—The action in this cause was brought by 
B. A. Weems and L. H. Weems as late co-partners under 
the firm name of B. A. Weems & Co, for the price of goods 
alleged to have been sold by plaintiffs to defendants. And 
there’ was nothing in the complaint to show that one of them 
had any more interest in the sum sued for than the other. 
Therefore, upon the death of B. A. Weems, the right to pros- 
ecute the suit dovolved upon L. H. Weems alone, as the 
surviving partner. According to law, and the statement of 
facts contained in the complaint, no other person was then 
entitled to maintain the action. 

But the making of the executor of B. A. Weems as his 
representative, a co-plaintiff with L. H. Weems, was not a 
discontinuance of the suit, and the motion to have it so 
ordered was properly overruled. By the change there was 
only a misjoinder of parties plaintiff, for ak if not cor- 
rected, a demurrer would lie. Nor was the alteration sub- 
sequently effected by the striking out of the complaint the 
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name of L. H. Weems as a party and leaving that of B. A. 
Weems as the sole original plaintiff, now represented by his 
executor, a discontinnance of the action. There were par- 
ties in court and a claim prosecuted. If, as appellants’ coun- 
sel argue, the complaint then showed that the right to sue 
for this claim was not in the executor of B. A. Weems, but 
in L. H. Weems, as surviving Pg ory a demurrer for that 
cause might have been sustained, but not the motion for an 
order that plaintiff had discontinued his suit. Non constat 
that the complaint would not be amended so as to show a 
right of action in the executor alone. This might have been 
done in such a case, by an averment that at the time of 
bringing the suit, B. A. Weems was the person really inter- 
ested in the sum sued for and solely entitled to have the 
same.—S§ 2523 et seg. of the Revised Code of 1867. 

The judge of the City Court erred, however, in not giving 
the charge asked, to the effect that under the allegations of 
this complaint, the plaintiff was not entitled to recover in 
this action, for goods sold by the firm of B. A. Weems & Uo., 
of which L. H. Weems was surviving partner. To authorize 
a recovery by the executor in such a case there should have 
been an averment that B. A. Weems was the owner of the 
claim sued on, when the suit was brought, and the part 
really interested therein.— Browder v. Gaston, 30 Ala. 677; 
Douglass v. Beasley, 40 id. 242. 

This court cannot consider an amendment as made, which 
counsel decline or omit to ask leave to make, when their 
attention is regularly directed to the matter of it by objec- 
tions made on account of the defect, in the course of the pro- 
ceedings at the trial. 

Let the judgment of the City Court be reversed and the 
cause be remanded. 


Green v. The State. 
Indictment of White Person and Negro for Intermarrying. 


1. Constitutional law; § 4189 of Code, validity of.—Section 4189 of the Code, 
which makes it an offense for a white person and negro to intermarry, and 
inflicts upon persons of the different races living together in adultery, equal, 
though severer punishment than where that offense is committed by persons 
of the same race,—is a valid law of this State, and not violative of the Consti- 
195.) or laws of the United States. (Overruling Burns v. The State, 48 Ala. 


2. Marriage; power of State over.—Marriage is not a mere contract, but a 
Vou. Lym. 

















1877.] OF ALABAMA. 191 





[Green v. The State. ] 


social or domestic institution, upon which are founded all society and order, to be 
regulated and controlled by the sovereign power for the good of the State ; 
and the several States of the Union, in the adoption of the recent amendments 
to the Constitution of the United States, designed to secure to citizens rights 
of a civil or political nature only, did not part with their hitherto unques- 
tioned power of regulating, within their own borders, matters of purely social 
and domestic concern. ‘ 


Appga from Circuit Court of Butler. 

Tried before Hon. Joun K. Henry. 

The indictment in this case charged, that before the find- 
ing thereof, “ Aaron Green, a negro man, and Julia Atkinson 
alias Green, a white woman, did intermarry with each other 
against the peace,” &e. 

The defendant, Julia, demurred to the indictment, on the 
ground that it charged no offense; but her demurrer was 
overruled, and the trial proceeded on plea of not guilty. The 
bill of exceptions recites, “the facts were undisputed and 
admitted by the defendant, which established all the allega- 
tions of the indictment. It was further admitted, and undis- 

uted by the defendant, that the marriage took place in But- 
er county, Alabama, on the 13th day of July, 1876. There- 
upon, the court charged the jury, if they believed the evi- 
dence, they must find the defendant guilty. The defendant 
excepted to this charge.” 

The jury found the defendant guilty, and the court thereon 
sentenced her to imprisonment in the penitentiary for two 
years, and she appealed. 


P. O. Harper, for appellant, cited and relied on the case 
of Burns v. The State, 48 Ala. 195. 


Joun W. A. SanrorpD, Attorney-General, contra.—The case 
of Burns v. The State, should be overruled. It is not sup- 
ported by reason or authority.—See LHllis v. The State, 42 
Ala. 525, and Gibson v. The State, 36 Indiana, 404. This last 
case contains a very exhaustive discussion of the question. 


MANNING, J.—The question this record presents is, 
whether or not the State may make the marriage of a white 
yg with a person of the negro race, a punishable offense. 

he statute is as follows: “If any white person and any 
negro, or the descendant of any negro to the third generation 
inclusive, though one ancestor of each generation was a white 
person, intermarry, or live in adultery or fornication, with 
each other, each of them must, on conviction, be imprisoned 
in the penitentiary, or sentenced to hard labor for the county, 
for not less than two, nor more than seven years.”—§ 4189 


(3602) of Code of 1876. 
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This statute was assailed, so far as it concerned the livi 
“in adultery or fornication,” of a man and woman of the 
different races, in Ellis v. The State, 42 Ala. 525, and Ford v. 
The State, 53 Ala. 150. For the like offense between a man 
and woman of the same race, a penalty less severe was de- 
nounced.—§ 4184 (3598). And this inequality of punishment 
was supposed to bring the section first quoted above, into 
conflict with the “civil rights act” of congress, enacted to 
prevent certain discriminations against persons of African 
descent, on account of race, color or previous condition of 
servitude. But this court, in both the cases, held the law in 
question to be valid. 

In Burns v. The State, (48 Ala. 195,) according to the 4th 
head-note, the decision in Ellis v. The State (supra), was 
overruled. Burns, a justice of the peace, had as such per- 
formed the rites of matrimony between a white person and a 
negro, contrary to a statute; and having been convicted of 
and fined for the offense, our immediate predecessors reversed 
the judgment; holding, that the section first above cited and 
that me which the conviction was had, were in conflict 
with the act of congress referred to, and therefore void. 

The argument in support of this decision was as follows: 
“Marriage is a civil contract, and in tnat character alone is 
dealt with by the municipal law. The same right to make a 
contract as is enjoyed by white citizens—means the right to 
make and contract which a white citizen may make. The 
law intended to destroy the distinction of race and color, in 
respect to the rights secured by it.” And again: “One of 
the rights secured by citizenship, therefore, is, that of suing 
any other citizen. The civil rights bill now confers this right 
upon the negro in express terms, as also the right to make 
and enforce contracts,” [neither of which was ever denied to 
a free person of any color, in the courts of this State,| 
“amongst which, is that of marriage with any citizen capable 
of entering into that relation.” 

This seems to us a very narrow and an illogical view of the 
subject. And it might, perhaps, be a sufficient answer to it 
to say: What the law declares to be a punishable offense, is, 
marriage between a white person and anegro. And it no more 
tolerates it in one of the parties than the other—in a white 

erson than in a negro or mulatto; and each of them is pun- 
ishable for the offense prohibited, in precisely the same 
manner and to the same extent. There is no discrimination 
made in favor of the white person, either in the capacity to 
enter into such a relation, or in the penalty. Moreover, at 
the time of the passage of the so-called “civil rights act,” 


similar laws to those of Alabama existed against such inter- 
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marriages in several, perhaps in nearly all, of the Northern 
States, whose representatives in congress voted for that act; 
and as no mention was made in the act, or in any other act 
of congress, of such intermarriages, the presumption is that 
it was not intended to secure to persons of the negro race 
any greater rights in those Northern States, or consequently 
in any other, than they already enjoyed in them. It is ap- 

arent, therefore, that the statute of Alabama is not in con- 
flict with the act of congress, if that be consistent to the 
extent supposed, with the constitution of the United States. 

But the subject should be regarded with a broader view. 
Is marriage, as the argument objected to assumes, nothing 
more than a civilcontract? Is it, “in that character alone,” 
dealt with by the municipal law? 

Doubtless, it is by a contract—that is, by the agreement 
of the parties—that they enter into the state of marriage. 
But, as was said by the Supreme Court of Delaware, it is a 
contract “of a peculiar character and subject to peculiar 
principles. It may be entered into by persons who are not 
capable of forming any other lawful contract; it can be vio- 
lated and annulled by law, which no other contract can be ; 
it can not be determined by the will of the parties, as any 
other contract may be; and its rights and obligations are 
derived rather from the law relating to it, than from the con- 
tract itself.”— Townsend v. Griffin, 4 Harrington, 440. Ac- 
cording to Judge Story: “ Marriage is not treated as a mere 
contract between the parties, subject as to its continuance, 
dissolution and effects, to their mere pleastre and intentions. 
But it is treated as a civil institution, the most interesti 
and important in its nature, of any in society.”’—Confl. o 
Laws, § 200. Ch. J. Robertson, of Kentucky, said of it: “(As 
every well organized society is essentially interested in the exist- 
ence and harmony and decorum of all its social relations, mar- 
rige, the most elementary and useful of them all, is regulated 
and controlled by the sovereign power of the State, and can 
not, like mere contracts, be dissolved by the mutual consent 
only of contracting parties, but may be abrogated by the 
sovereign will, either with or without the consent of both 
parties, whenever the public good, or justice to both or either 
of the parties will be thereby subserved. Such a remedial 
and conservative power is inherent in every independent 
nation, and cannot be subjected to political restraint or for- 
eign control, consistently with the public welfare. And, 
therefore, marriage, being much more than a contract, and 
depending essentially on the sovereign will, is not, as we 
presume, embraced by the constitutional interdiction of leg- 


islative acts impairing the “—_ of contracts.” — Maguire 
(13 
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v. Maguire,7 Dana, 181. And Mr. Bishop, (from whose work 
on Marriage and Divorce, the foregoing extracts are taken, 
and who insists that marriage is not a contract, but a status,) 
says: “The fact that parties enter into marriage only over 
the threshold of a contract, furnishes all the foundation there 
exists for the exceedingly ‘loose definition which terms it a 
contract.” —1 vol. § 12 (36a). 

This institution is, indeed, “the most interesting and im- 
portant in its nature of any in society.” It is through the 
marriage relation that the homes of a people are created— 
.-those homes in which, ordinarily, all the members of all the 
families of the land are, during a part of every day, assem- 
bled together; where the elders of the household seek repose 
and cheer, and reparation-of strength from the toils and cares 
of life; and where, in an affectionate intercourse and conver- 
sation with them, the young become imbued with the princi- 
ples, and animated by the spirit and ideas, which in a great 
degree give shape to their characters and determine the man- 
ner of their future lives. These homes, in which the virtues 
are most cultivated and happiness most abounds, are tlie 
true officine gentium—the nurseries of States. Who can esti- 
mate the evil of introducing into their most intimate rela- 
tions, elements so heterogeneous that they must naturally 
cause discord, shame, disruption of family circles and estrange- 
ment of kindred? While with their interior administration, 
the State should interfere but little, it is obviously of the 
highest public concern that it should, by general laws adapt- 
ed to the state of things around them, guard them against 
disturbances from without. 

Hence it is, that, if not in every State of the Union, in all 
of them in which any considerable numbers of the negro race 
resided, statutes have been enacted prohibiting marriages 
between them and persons of the white race. Said the Su- 
preme Court of Pennsylvania, in a recent case: ‘ Why the 
Creator made one white and the other black, we do not 
know ; but the fact is apparent, and the races are distinct, 
each producing its own kind and following the peculiar law 
of its constitution. Conceding equality, with natures as per- 
fect and rights as sacred, yet God has made them dissimilar. 
ae The natural law, which forbids their intermar- 
riage and that amalgamation which leads to a corruption of 
races, is as clearly divine as that which imparted to them 
different natures.” —Phila. d& W. Chester R. R. Co. v. Miles, 
2 Amer. Law Rev. 358—(cited in State v. Gibson, 36 Ind. 404.) 

It depends very much, of course, upon the relative pro- 

ortions and condition of the two races In any State, whether 


egislation of the kind in question is necessary there or not. 
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It is, also, a fact not always sufficiently felt, that the more 
humble and helpless families are, the more they need this 
sort of protection. Their spirits are crushed, or become 
rebellious, when other ills Ceoliies those df poverty, are 
heaped upon them. And there are (we presume) but few 
localities any where in the United States, in which the con- 
viction has not obtained, and been approved by minds the 
most sedate, that the law should absolutely frustrate and 
prevent the growth of any desire or idea of such an alliance, 
and all the secret arts, practices and persuasions of servants 
or others upon the weak-minded or froward, to bring it 
about—by making marriage between the two races, legally 
impossible, and severely punishing those who perform, and 
those who, with intent a= married, go through the cere- 
monies thereof. Manifestly, it is for the peace and happi- 
ness of the black race, as well as of the white, that such laws 
should exist. And surely there can not be any tyranny or 
injustice in requiring both alike, to form this union with 
those of their own race only, whom God hath joined together 
by indelible peculiarities, which declare that He has made 
the two races distinct. 

How, then, can it be maintained that the States of this 
Union, in adopting amendments which make no allusion to 
such intermarriages, intended to deprive themselves of the 
important power of regulating matters of so great conse- 
quence aud delicacy within their own borders for themselves, 
as it always was their undoubted right to do. In an able 
and emphatic opinion, the Supreme Court of Indiana unani- 
mously decided, that this had not been done.—State v. Gib- 
son, 36 Ind. 389. A similar decision has been lately made in 
Texas, in a case of Frasher v. T'he State, according to a note 
in the Central Law Journal, (vol. 6, p.1). We have not, how- 
ever, any report of the case. The jurisdiction of the State of 
North Carolina over the same subject, and the validity of her 
laws prohibiting such intermarriages, are assumed to be 
beyond question, by the Supreme Court of that State, in the 
cases of The State v. Ross and the Same v. Kennedy, 76 
N. C. 242 and 251. And, in a case on habeas corpus, before 
him, Judge Douvat, a Federal judge, holding the District Court 
of the United States at Austin, Texas, commenting on the 
same statute of Texas which was held valid by the Supreme 
Court of that State, »s mentioned above, said: ‘“ Marriage 
between the two races is wholly abhorrent to my sense of 
fitness and propriety; and I presume it would be no viola- 
tion of the constitution and laws of the United States—inas- 
much as marriage is but a civil contract, to be regulated by 
the laws of the several States—were the State of Texas now 
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to pass a law forbidding such marriages, under penalties 
extending to both races alike.” But he thought the law then 
under consideration void, “because it would visit a heavy 
penalty upon a white citizen, and none whatever upon a 
colored citizen, for doing a certain act.”—5 Cent. L. J. 149. 

The amendments to the Constitution were evidently 
designed to secure to citizens, without distinction of race, 
rights of a civil or political kind only—not such as are 
merely social, much less those of a purely domestic nature. 
The regulation of these belongs to the States. It is a satis- 
faction to find this recognized, impliedly, in an opinion of the 
Chief Justice of the United States, announcing the recent 
decision of the Supreme Court upon the civil rights act of 
Louisiana. This statute required those engaged in the trans- 
portation of passengers to carry colored persons in the same 
cars, cabins, &c.,as whites: And the Supreme Court decided 
that so far as it applied to foreign and inter-State commerce, it 
was void, because the regulation of such commerce was, by the 
constitution, reserved to the congress of the United States. 
Of the statute, the Chief Justice said: “It does not act upon 
the business, through the local instruments to be employed a/ter 
coming within the State—but directly upon the business as it 
comes into the State from without, or goes out from within. 
. . . A passenger in the cabin set apart for whites with- 
out the State, must, when the boat comes within, share the 
accommodations of that cabin, with such colored persons as 
may come on board afterwards, if the law is enforced. . . . 
The river Mississippi passes through, or along the borders 
of ten different States, and its tributaries reach many more. 
The commerce upon these waters is immense, and its regu- 
lation clearly a matter of national concern. If each State 
was at liberty to regulate the conduct of carriers while with- 
in its jurisdiction, . . . . it could prescribe rules by 
which the carrier must be governed within the State, in 
respect to passengers and property brought from without. 
On one side of the river, or its tributaries, he might be 
required to observe one set of rules, and on the other another. 
Commerce can not flourish in the midst of such embarrass- 
ments. No carrier of passengers can conduct his business 
with satisfaction to himself, or comfort to those employing 
him, if on one side of a State line, his passengers, both white 
and colored, must be permitted to occupy the same cabin, 
and on the other kept separate.” 

For these reasons, and to the extent mentioned, the “ civil 
rights” law of Louisiana was declared to be unconstitutional 
and void.—6 Cent. L. J. 102. 

It will be observed, that it is not asserted by the court, 
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that congress has any authority over such n.atters by virtue 
of the 14th, or any other amendment to the constitution. 
Nor is it intimated that those amendments secured the ob- 
jects which the Louisiana act was designed to effect. On 
the contrary, it seems to be admitted that but for the clause, 
which was in the constitution from the beginning, giving to 
the general government the power “to regulate commerce 
with foreign nations and among the several States,” the States 
might, respectively, enact such laws as to them should seem 
expedient in respect to the social intercourse, while travel- 
ling, of their own citizens of the two races; and that these 
laws might be very different on one side of a river or of an 
imaginary line across it. 

No amendment to the Constitution, nor any enactment 
thereby authorized, is in any degree infringed by the enforce- 
ment of the section of the Code, under which the appellant 
in this cause was convicted and sentenced. 

In view of the decision made by our predecessors in Burns 
v. The State, supra, which is hereby overruled, we trust that 
the Executive of the State will find just reasons in this case, 
why appellant should receive a pardon. 

In performance of our duty, the judgment of the circuit 
court must be affirmed. 


Troy, Adm’r, v. Bland. 
Money had and received. 


1. Compromise, money paid on; when can not be recovered back.—Mone 
paid in compromise of a doubtful or disputed claim, cannot be recovered bac 
by action for money had and received, Thus, where a judgment creditor, hav- 
ing an execution levied on his debtor’s land, in May, 1870 (after the decision of 
Hepburn v. Griswold, 8 Wall. 603, which held the legal tender acts of Congress not 
applicable to existing contracts), instructed the clerk and sheriff to receive 
nothing but gold and silver, or its equivalent, in satisfaction of the debt, and 
refused to receive legal tender notes except at 15 per cent. discount, which was 
then the premium on gold, and which the defendant refused to pay, but offered 
. poy them at 10 per cent. discount, which offer the plaintiff finally accepted. 

eld, 

That the premium paid could not be recovered, after the overruling of Hep- 
burn v. Griswold. 


AppkEAL from the Circuit Court of Dallas. 
Tried before Hon. GrorcE H. Crata. 


The opinion states the facts. 
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Pettus, Dawson & Tituman, for appellant.—The money 
was paid in compromise of a doubtful claim, and it cannot 
be recovered back. The appellee had full knowledge of the 
facts, and no fraud or imposition was practiced on him. No 
matter how mistaken he may have been as to his rights un- 
der the law, he cannot recover back the money paid and re- 
ceived in compromise of what was cotton a doubtful 
right.—34 Ala. 400. To render valid the compromise of a 
litigation, it is not necessary that the question in dispute 
should really be doubtful, if the parties bona fide consider it 
to be so. It is enough to render the compromise valid that 
there be a question to be decided between them. A compro- 
mise of a doubtful right will not be set aside on any other 
ground than fraud.—Kerr on Fraud and Mistake, 403; 1 
Atk. 10; 2 Ba. & Be. 179; 18 Beav. 87; 9 How. 55; i5 Ala. 149; 
eo 279; 11 Vt. 483; 4 Met. 270; 5 Watts, 259; 1 Jones 

q. 313. 


Morean, Lapstey & NEtson, contra.—The sole question in 
this case is, whether or not the payment of the premium was 
voluntary or not; we insist that the facts of this case show 
that the payment made wasinvoluntary. Money paid under 
execution cannot be said to be a voluntary payment, and 
where the demand was illegal it can be recovered back in 
this form of action. This subject is elaborately discussed in 
Town Council of Cahaba v. Burnett, 34 Ala. 407; and in that 
case it is expressly stated that money paid upon an execution 
can be recovered.—See, also, Ewing v. Peck, 26 Ala. 414; IVil- 
liams v. Simmons, 22 Ala. 425; Cocke v. Porter’s Executors, 2 
Humph. (Tenn.) 15; Chitty on Con, 551, and cases cited in 
notes. 

The testimony shows a tender in U. S. legal tender notes. 
The defendant’s intestate, and her attorney, had no right to 
demand anything more.—Munter v. Rogers, 50 Ala. 284; 
Brassell v. McLemore, 50 Ala. 476; Dooley v. Smith, 13 Wall. 
604; Railroad Co. v. Johnson, 13 Wall. 195. 


STONE, J.—The present action was instituted to recover 
back money paid May 10th, 1870, on the ground that it was 
aid involuntarily, in excess of what was due. Appellant’s 
intestate had, in 1867, recovered judgments against the ap- 
ellee for over ten thousand dollars, on debts contracted in 
858. Executions for the collection of these judgments were 
in the hands of the coroner acting as sheriff, and had been 
levied on lands of the defendant, which were about to be 
advertised and sold. Plaintiff's attorney had endorsed on 


the executions, pursuant to instructions, that “the clerk and 
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sheriff are required to receive in satisfaction of the damages 
in this case, nothing but gold and silver, or its equivalent.” 
The defendant, Bland, tendered the amount of the judgments, ~ 
interest and costs, in legal tender United States treasury 
notes, in full payment of the executions, which plaintiff's at- 
torney declined to accept. He offered to take the notes ten- 
dered at 15 per cent. discount. Gold coin was then worth 
15 per cent. premium ; silver coin 10 per cent. The defend- 
ant refused to accede to these terms. After some negotia- 
tion and altercation, the defendant proposed to pay in U.S. 
treasury notes at 10 per cent. discount. Plaintiff's attorney, 
after conferring with his client, agreed to accept, and did 
accept this sum in full satisfaction. 

When this demand of specie was made, and when the set- 
tlement took place—May 10th, 1870—the ruling of the Su-° 
preme Court of the United States—Hepburn v. Griswold, 8 
Wal. 603—was, by all persons, considered the law of the 
land. In that case it was declared, “that an act making 
mere promises to pay dollars, a legal tender in payment of 
debts previously contracted, is not a means appropriate, 
plainly adapted, really calculated to carry into effect any ex- 
press power vested in Congress; that such an act is incon- 
sistent with the spirit of the constitution ; and that it is pro- 
hibited by the constitution.” If that decision was law, ap- 

ellant’s intestate was entitled to demand and receive specie 
in payment of her judgments. Later—in December, 1870— 
the “legal tender cases” were decided by the Supreme Court 
of the United States.—See 12 Wal. 457. The court then 
overruled the decision in Hephurn v. Griswold, supra, and 
ruled that the acts of congress, known as the legal tender 
acts, are constitutional, when applied to contracts made be- 
fore their passage. The legal tender statutes were enacted 
in 1862 and 1863. 

We stated above that at the time this settlement was 
made—May 10th, 1870—the premium on gold was 15 per 
cent., and on silver 10 per cent. Under the act of congress, 
approved January 18, 1837, the weight of the silver half dol- 
lar was fixed at 206} grains, and all other silver coins in that 
proportion. These were declared to be a legal tender in the 
payment of debts, without reference to their amount. On 
the 21st of February, 1853 (10 Stat. at Large, 160), congress, 
by the “act amendatory of existing laws relative to the half 
dollar, quarter dollar, dime, and half dime,” debased these 
silver coins, by reducing the weight of the half dollar to 192 
grains, and other silver coins, beneath that denomination, in 
the same ratio. The statute then declared that the silver 
coins issued in conformity with this statute “should be legal 
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tenders in payment of debts for all sums not exceeding five 
dollars.” ithe act of congress of February 12, 1873 (17 Stat. 
at Large, 427), after again changing the weight of the several 
silver coins, declared that none of them should be a legal 
tender “for any amount exceeding five dollars in any one pay- 
ment.” The act of congress of 1853, reducing the weight of 
all our silver coins except dollars, may account for the dif- 
ference in premium, in 1870, on gold and silver coins. It is 
within recollection that after 1853, few silver dollars of Amer- 
ican coinage, were in circulation. Most of the silver coins, 
oat in use, were of the denominations of half dollars and 
under. 

In Billingslea v. Ware, 32 Ala. 415, this court said: “Com- 
promise is a species of contract ; and when it rests on a val- 
uable consideration, it is alike binding with other contracts 
of corresponding solemnity. . . Thisspecies of contract 
can not be weakened or : a by proof that less was 
due than the sum agreed to be paid. If such were the ease, 
compromises would lose all their healing properties.” 

In Stapilton v. Stapilton, 1 Atk. 2, 10, it was said, “that an 
agreement entered into upon a supposition of a right, or of 
a doubtful right, though it after comes out that the right 
was on the other side, shall be binding, and the right shall 
not prevail against the agreement of the parties, for the 
right must always be on one side or the other; and, there- 
fore, the compromise of a doubtful right, is a sufficient found- 
ation of an agreement.” 

In 2 Ball & Beatty—Leonard v. Leonard—the Lord Chan- 
cellor said, “if the validity of a deed of compromise is to 
depend upon a subsequent decision on those rights, which 
were the subject of the agreement, no disputed or disputa- 
ble title could be compromised.” 

In Pickering v. Pickering, 2 Beav. 31, 56, Lord Langdale 
said, “when parties, whose rights are questionable, have 
equal Mme At of facts, and equal means of ascertaining 
what their rights really are, and they fairly endeavor to set- 
tle their claims among themselves, every court must feel dis- 
posed to support the conclusions or agreements to which 
they may fairly come at the time; and that, notwithstand- 
ing the subsequent discovery of some common error.” 

in Stewart v. Stewart, 6 Clark & Finlay, 911, 968, Lord 
Ch. Cottenham, delivering the opinion of the court, quoting 
from Lord Alvanley, said: “ If parties will, with full knowl- 
edge (of doubts and difficulties as to their rights), act upon 
them, though it turns out that one gains a great advantage, 
if the agreement was fair and reasonable at the time, it shall 
be binding.” And he adds: “There was a case before the 
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lord chancellor, in which it was held that the court will en- 
force such an agreement, although it turns out that the par- 
ties were mistaken in point of law, even supposing counsel’s 
opinion was wrong.” 

In Durham v. Wadlington, 2 Strob. Eq. 258, the court de- 
cided that, “when a compromise of a doubtful right is fairly 
made between the parties, whether the uncertainty rests 
upon a doubt of fact, or a doubt in point of law, if both par- 
ties are in the same ignorance, the compromise is equall 
binding, and can not be affected by any subsequent investi- 
gation and result.” 

In McKinley v. Watkins, 13 Til. 140, the compromise was 
made and the money paid under a threat of suit; and the 
same doctrine was declared. To the same effect are Logan 
v. Mathews, 6 Penn. St. 417; Good v. Herr, 7 Watts & Serg. 
253; Brandon v. Medley, 1 Jones Eq. 313. 

We consider it unnecessary to make a further collation of 
authorities. The doctrine is fully sustained by the following 
numerous cases, for the careful collection of which we are 
indebted to counsel for appellant: Naylor v. Winch, 1 Sim. 
& Stu. 555; Haney v. Cooke, 4 Russ. 34; Lawton v. Campion, 
18 Beav. 87 ; Russell v. Sprye,8 Hare, 222; Kerr v. Luas, 
1 Allen, 279; Leach v. Fobes, 11 Gray, 507; Sargent v. Larned, 
2 Con. 340; Payne v.* Bennett, 2 Watts, 427; 8. C. 5 Watts, 
259; Moore v. Fitzwater, 2 Rand. 442; Zane v. Zane, 6 Munf. 
406; Perkins v. Gay, 3 Sug. & R. 327; Weed v. Terry, 2 
Doug. (Mich.) 344; Blake v. Peck, 11 Verm. 483; Barlow v. 
Ocean Ins. Co., 4 Metec. (Mass.) 270; Williams v. Alexander, 4 
Ire Eq. 207 ; Carlisle v. Barker, at December, 1876. 

There must, however, be no misrepresentation or conceal- 
ment of facts, by either party, to mislead the other.—See 
authorities above, and Wieeler v. Smith, 9 How. U. S. 55. 

In the present case there was no misrepresentation or con- 
cealment. The decision in Hepburn v. Griswold was the au- 
thority for all that was represented, and it fully justified it. 
If Bland had consulted counsel, he would have been in- 
formed that plaintiff could compel him to pay in coin that 
was a legal tender. Such would have been the counsel, at 
that time, of any well informed lawyer. Chief Justice Chase 
was the author of the first legal tender act, and Chief Jus- 
tice Chase delivered the opinion in Hepburn v.! Griswold, 
which pronounced it unconstitutional as to debts previously 
contracted. Hence, at that time, it can scarcely be said 
there was a doubt of Bland’s liability to pay in specie. If 
he had desired to controvert his liability to pay in coin, he 
could have paid, or tendered in legal tender treasury notes, 
the amount of the judgments, interest and costs, and tested 
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his further liability, by proceedings in supersedeas. i 
he did not do. The plaintiff lol ay or oneiee 
notes, with fifteen per cent. added—the premium on old. 
The defendant offered treasury notes and ten per cent. added. 
This, after obtaining authority from his client, was accepted 
by the attorney. This settlement has all the qualities of a 
compromise of a doubtful or disputed claim, under the rule 
declared above, and the money can not be recovered back, 

It is unnecessary to notice the other questions argued, 
—— we have said will furnish a sufficient guide on another 
rial. 

Reversed and remanded. 


Nunn etal.v. Norris, Adm’r, e¢ al. 
Bill in Equity to enforce Vendor's Lien, &c. 


Vendor's lien on land ; what debars enforcement of.—If an administrator having 
sold lands under order of the probate court, accepts in part payment a debt 
due from himself to the purchaser, the distributees may elect to treat it as a 
payment, and hold the administrator liable, or disregard it entirely and hold 
the purchaser liable for the amount, and enforce a vendor's lien on the land 
also; yet, if, with full knowledge of the facts, they elect to charge the admin- 
istrator with the amount in his accounts, they can not afterwards revoke that 
election, and proceed in equity against the purchaser of the land. 


AppraL from Dallas Chancery Court. 

Heard before Hon. CHarLes TURNER. 

The appellees, Sarah Norris and others, heirs at law and 
distributees of James Moss, deceased, filed this bill against 
Lamar, administrator of Moss, and Nunn and others, seek- 
ing, among other things, to enforce a vendor’s lien on certain 
lands which the administrator had sold and conveyed to 
Nunn. 

The case was as follows: Lamar obtained an order of the 
— court to sell the lands for one third cash, and the 

alance to be paid in one and two years, for the purpose of 
effecting a division. He advertised and sold the lands, 
reporting to the court that he had sold for cash, the whole 
amount of which had been paid. The court confirmed the 
sale, and ordered the executiou of a conveyance to the pur- 
chaser, which was accordingly made and delivered, and Nunn 
was _ in possession of the lands. The fact was that the 
purchase money had all been paid in cash except a thousand 
dollars, in payment of which Lamar accepted his own note, 
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which Nunn held. The bill alleged that these facts were un- 
known to the complainants when the report of sale was con- 
firmed, and also alleged that on an annual settlement after 
this, Lamar charged himself with the full amount of the pur- 
chase money, and that this sum entered into the amount with 
which he was charged on his final settlement, and that on 
this settlement decrees were rendered against Lamar in favor 
of the several distributees for their respective shares of the 
amount found due by him. This final settlement took place 
more than a year after the confirmation of the sale by the 
probate court, and the bill states that complainants were 
then ignorant of the facts upon which they now rely for 
relief; but the proof shows the contrary. All the debts of 
the estate have been paid, and the administrator is insol- 
yent. It is charged in the bill that Lamar’s sureties were 
also insolvent. The names of these sureties are not stated 
in the bill. The depositions show that certain named per- 
sons are insolvent, some of whom are mentioned as his sure- 
ties, but it is not shown, except inferentially, how many sure- 
ties he had, or whether the persons proved to be insolvent 
were all of his sureties. The cause was submitted on bill, 
answer, and testimony, a demurrer to the bill having been 
overruled; and the Chancellor ordered a reference to the Reg- 
ister, who reported that all of the purchase money had not 
been paid, and found that $1,262 was still due thereon. The 
chancellor confirmed this report, and decreed a sale of the 
land for its payment. 

The overruling of the demurrer and the final decree ren- 
dered, are now assigned for error. 


Rem & May, with whom were Moraan, Lapstey & NEL- 
SON, for appellants.—There is no equity in the bill. The 
complainants having elected to charge Lamar with the pur- 
chase money of the land, can not, now that the election has 
proved unfortunate, call on Nunn to pay for the land again — 
Weir v. Davis & Humphries, 4 Ala. 440. 


_ P. G. Woon, contra.—When Lamar accepted his own debt 
in payment of a part of the purchase money, he committed 
adevastavit. Nunn participated in it. The law charged him 
with notice that the administrator could not thus dispose of 
a debt due the estate. Here, then, is the case of a purchaser 
knowingly participating in a devastavit, getting thereby lands 
of an estate without paying for them. This gives the heirs 
‘and distributees (there being no debts) the right to compel 
him to make payment, and equity will enforce in their favor 
a vendor’s lien to the extent of the unpaid purchase money. 
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BRICKELL, C. J.—We may concede that Lamar’s accept- 
ance of his own debt, in part payment of the purchase 
money of the lands, was unauthorized; and that it rested in « 
the election of the appellees, either to treat it as a payment, 
and hold him liable for it, or, to disregard it, and hold Nunn 
liable for an amount of-the purchase money, equal to the 
debt. It may be conceded further, that if they elected to 
disregard it asa payment, the appellees would have had a 
lien on the lands for an amount of the purchase money equal 
to it, which a court of equity would have enforced. The 
appellees were thus clothed with inconsistent rights, and 
were bound to elect which they would exercise. Lamar, as 
administrator, could be charged only on the ground that the 
acceptance of his own debt, was a payment of the purchase 
money. It would result from charging him, that there would 
be no right of recovery against Nunn; for that right de- 
pends on the ground, that the purchase money has not been 
paid. It does not appear to have been controverted by evi- 
dence, (though, the bill avers the contrary) that on the final 
settlement of Lamar’s administration in the court of pro- 
bate, the appellees, with full knowledge of the facts, caused, 
or suffered him, to be charged with the entire purchase 
money of the lands, thus increasing the amount of the de- 
crees they obtained against him. Having thus elected to 
treat the purchase money as paid, and obtained decrees 
against Lamar for it, they cannot now assert it is unpaid, 
and proceed against Nunn for its recovery. They have 
elected the right they would exercise, and must abide the 
election.— Butler v. O’Brien, 5 Ala. 316; Pickens v. Yar- 
borough, 30 Ala. 408; Williamson v. Ross, 33 Ala. 509. 

The decree of the chancellor must be reversed, and a de- 
cree is here rendered dismissing the bill, at the costs of the 
appellees in this court, and in the Court of Chancery. 


Nabring v. Bank of Mobile. 


Trover for Conversion of Stock transferred as Collateral for 
Debt. 


1. Execution ; upon what can not be levieu.—An execution can not be levied 
on shares of stock of an incorporated company, which have been pledged or 
mortgaged by the defendant in execution, as security fora debt, and trans- 
ferred on the books of the company to the pledgee or mortgagee; anda pur- 
chaser at sheriff's sale, under such levy, acquires no title to the shares. 
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2. Pledge of stock ; when pledgee has ‘no authority to sell,—Where a stock- 
holder of an incorporated company, borrows money, and as security causes 
his shares to be transferred to the lender on the book of the company (R. C. 
§ 1783-8), the transaction is a pledge, and not a mortgage, and the lender has 
no right to sell or transfer the shares to another, without demanding payment 
of the debtor, or giving him notice of the intention to sell; nor can the lender 
sell at private sale for less than the market value of the shares. 

3. Same; conversion of shares; when pledgee may recoup deb:, etc. —Trover 
lies for the conversion of shares in an incorporated company; and the pledgee, 
when sued for such conversion, may recoup bis debt from the pledger. 

4. Trover for conversion of stock ; whai title will not support.—Although a 
stockholder, whose shares have been duly transferred on the books of the com- 

y, as security for a debt, may not have such legal title as will enable him 
to maintain trover against the pledgee, for an unauthorized sale, he may 
maintain a special action on the case; and a count in case may be added to 
the complaint in trover by amendment. 


AppEAL from the Circuit Court of Mobile. 

Tried before Hon. Jonn ELLiorr. 

Nabring, the appellant, borrowed of appellee, the bank of 
Mobile, in 1867, $3,000; and, to secure the repayment, he 
caused to be transferred to the bank thirty-four shares 
of the capital stock of the Royal Street Railroad Company 
of that city, on the books of the company. Afterwards he 
increased the security by a mortgage of some real estate. 
These thirty-four shares, by the investment of dividends, 
were increased to fifty-six, which, at the time of the sheriff's 
sale hereinafter mentioned, were worth $5,600. From the 
date of the transfer to the sheriff’s sale, “said bank of Mo- 
bile was considered by said railroad company as the sole 
owner of said stock ; and they knew and recognized said 
bank, and no other person whatever, as the owner thereof, 
and the same stood on the books of said corporation as the 
property of the defendant’”—the bank. 

In 1872, the sheriff of Mobile county, having in his hands 
writs of execution in favor of certain judgment-creditors of 
Nabring, against him, and being informed that the president 
of the railroad company had, in answer to a deputy sheriff, 
informed him that Nabring did not have a dollar’s worth of 
stock in that company, anc had not owned any stock therein 
in three or four years, indorsed on said executions that, on 
the 2d day of February, 1872, he levied them on certain real 
estate in the city of Mobile, described in this endorsement. 
It is the same that had been mortgaged to the bank. Then 
follows this entry, as a continuation of the indorsement : 
“Also, on the same day, I levied on fifty-six shares of the 
Royal Street Railroad stock, and I advertised in the Re- 
publican, a newspaper printed in the city of Mobile, the 
above described property for sale on the first Monday of 
March, 1872, and before the hours of sale, I was directed by 
the plaintiff's attorneys to postpone said sale until the first 
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Monday of April, 1872, on which day I sold, in front of the 
court-house of Mobile, all the above described estate, to 
John R. Tompkins, for the sum of ten dollars; also, on the 
same day, and at the same time and place, I sold said Royal 
Street Railroad stock to the said Jno. R. Tompkins for the 
sum of ten dollars. I will, further, return that immediately 
before the sale of all the above described property, I an- 
nounced that the bank of Mobile held a mortgage on said 
real estate, and thirty-six shares of the Royal Street Rail- 
road stock, for the sum of —— dollars.” At the foot of the 
endorsement, it is dated June 28, 1872, and then signed by 
the sheriff. 

According to the record, “Tompkins went at once to the 
cashier of the bank of Mobile, a paid off the debt due to 
it by Nabring; and the bank, without notifying Nabring, as- 
signed and transferred said note and mortgage” [note for 
the money borrowed and mortgage of the real estate] “to 
said Tompkins, . . . and also delivered up to said 
Tompkins said fifty-six shares of Royal Street Railroad 
stock, and transferred the same to ‘him on the books of said 
company, and most of whith he sold, a few days after said 
transfer, at $100 pershare.” At the time of the sheriff's sale, 
Nabring’s debt to the Bank amounted to $4,234. He brought 
an action of trover, claiming $2,000 as damages, against the 
bank for conversion of the railroad shares. 

The cireuit judge charged that the levy and sale were con- 
clusive as to plaintiff, and transferred his interest to Tompkinsy 
who had a right then, by paying plaintiff's debt to the bank, 
to redeem the shares pS se them transferred to bimself,— 
and the bank was, therefore, not liable in this action for so 
transferring them. The circuit judge charged, further, that 
= Nabring, ought to go into a court of chancery for 

is remedy, and could not recover in this action; that the 
levy and sale were valid, and plaintiff could not recover. 
“mh which general charges, and to each and every part of 
the same, the plaintiff excepted” and took a non-suit, with a 
bill of exceptions, for a revision of the rulings, according to 
the statute. 


D. P. Brstor, for appellant. 


Wa. G. Jonss, contra. 


MANNING, J.—The first question in this case is, whether 
or not there was a valid levy and sale of the shares of stock? 
By section 2871 of the Revised Code, it is enacted, “Ex- 


ecutions may be levied—1. On real property,” eic.: “2. On 
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rsonal property of the defendant (except things in action), 
whether he has the absolute title thereto, or the right only 
to the possession thereof, for his own life, or the life of an- 
other, or for a shorter period. But this does not apply to a 
possession acquired by a bona fide hiring of chattels: 3. On 
an equity of waty nag in either land or personal property. 
When any interest less than the absolute title is sold, the 
purchaser is subrogated to all the rights of the defendant, 
and subject to all his disabilities.” The exception in the 
second clause of “things in action,” from personal property 
that may be levied on, extends, of course, to the personal 
roperty, in which an equity of redemption may be sold. 
For, if things in action, of which the defendant is absolute 
owner, may not be levied on and seld under an execution, 
certainly thines in action, in which he has only an equitable 
or defeasible contingent interest, cannot be. The shares of 
stock, for the conversion of which this suit was brought, 
were “things in action.” They, therefore, were not made 
liable to execution in any manner by these statutory provis- 
ions. And, as they were not so liable by the common law, 
it depends entirely upon sections 1783 et seq. of the Revised 
Code, whether or not the sheriff had any legal authority to 
sell them at all. 
Section 1783 declares that “the shares or interest of any 
person, in any incorporated company, are personal property 
and transferable on the books of the company, . . . and 
such shares or interest may be levied on by attachment or 
execution, and sold as goods and chattels, and the purchaser 
shall be the owner of the share, or shares, or interest bought 
by him, and the officer making the sale shall transfer the 
same to the purchaser in writing, which shall be registered on 
the books of the company. The levy made may be made with 
or without the officer’s having possession of the certificate, 
or other evidence of the ownership of the stock or interest, 
by endorsing the levy on the attachment or execution, stat- 
ing the number of shares, or other interest levied on.—§ 1784. 
The custodian of the books of the company must give to the 
officer having such writ, upon its being exhibited to him, a 
statement, signed by him in his official capacity, of the num- 
ber of shares or amount of interest held by the defendant in 
the company.” And for his neglect or refusal to do so, the 
custodian of the books is subject to a fine. To the end that 
the ownership may appear by the books, on which it is pre- 
viously declared the shares are to be transferable, section 
1786 enacts: “When any incorporated company does not 
by its charter, by-laws, or otherwise, require the transfer of 
its stock to be made or registered on the books of the company, 
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such company must forthwith make such provision.” See- 
tion 1788 provides that “no lien sha!! be created against the 
stock” of, any stockholder against whom the sheriff has an 
attachment or execution, “ until the plaintiff, his agent, attor- 
ney or sheriff in whose hands such execution or attachment 
shall be placed, gives notice to the secretary, cashier or other 
officer of such corporation, who has custody of the books, that 
such execution or attachment has been issued and the name 
of the defendant therein ; and all transfers duly made before 
such notice is given, shall be as valid as if the levy had not 
been made.” Of course, the levy would not be perfect until 
the lien was thus created. 

These enactments are in derogation or change of the com- 
mon law, and it is to be observed that while they provide 
that the shares of any person in an incorporated company, 
“may be levied on by attachment or execution, and sold as 
goods and chattels,’—that is, upon such advertisement and 
in the-manner goods and chattels must be sold under execu- 
tion,—they do not declare that an equity of redemption, or 
other interest less than that of an absolute owner, in such 
shares, may be levied on and sold. And the provisions so 
carefully made, to have the ownership of the shares appear 
by and made transferable upon the books of the corporation, 
show a purpose, since the shares which the sheriff is to sell, 
are not visible and tangible, and therefore not capable of man- 
ual caption and delivery,—to make the right to them as unem- 
barrassed and absolute as possible. In making a levy of 
goods and chattels, a sheriff must find and take possession of 
and on the day and place of sale produce them, so that they 
may be seen and examined by bidders. This he can not do 
with the shares of stock in a corporation—mere choses in 
action. _ The nearest approach to finding and obtaining pos- 
session of such things, and the only mode of conveying them, 
is to find whose name stands as that of the owner of them 
upon the books of the corporation,—and by giving notice 
that they are levied on as the property of such person and 
exhibiting the execution against him to the custodian of the 
books, to hold them from transfer to any body else until the 
sheriff’s sale, and then to have the sheriff’s certificate of the 
sale registered on the books, as evidence of the transfer of 
the shares to the purchaser from him. The transfer of the 
stock on the books, “is equivalent to actual possession, be- 
cause itis . . the means of obtaining possession , 
The capital stock of a corporate company, is not capable of 
manual delivery. The scrip or certificate may be delivered, 
but that of itself does not carry with it the stockholder’s 
interest in the corporate funds. . . . It may be that 
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nothing short of the transfer of the title on the books of the 
company would be sufficient to give the absolute possession 
of the stock and to secure it against a transfer to some other 
person.” —( Wilson v. Litile, 2 N. Y. 447.) This certainly is 
true in regard to the stock which is the cause of this contro- 
versy. And the statutes cited, recognizing the difficulties of 
the subject, have prescribed the process above set forth as 
the only one by which a sheriff's sale can be made of such 
things as shares of the capital stock of a corporation, in such 
a manner as to afford intelligible information of what it is 
that he offers for sale, how the bidder, if he buys it, shall 
obtain possession, and how he may find out what the thing 
sold is probably worth. Sheriff’s sales would be terrible 
scourges, indeed, if not so conducted as that these things 
may be ascertained with some degree of certainty. 

Now, it is clear, that the process of sale prescribed by the 
statute, is not applicable to shares of stock situated like 
those now in controversy. Whether they were merely 

ledged to the bank as security for Nabring’s debt to it,— 
eine in him a legal right to the restoration of them on 
payment of the debt, or were mortgaged to.the bank, leaving 
in Nabring an equity to redeem them, in either case they 
could not be reached in the method of proceeding which tke 
sheriff must pursue in order to make the levy and sale 
effectual. And from this it follows, that as at common law, 
goods and chattels that were pledged and in possession of 
the pledgee, or that were mortgaged and in possession of the 
mortgagee, were not subject to levy and sale under execution— 
so shares of the capital stock of incorporated companies, 
pledged or mortgaged and so situated, are not made liable 
by statute, to execution sale. An execution creditor, in such 
a case, must proceed in some other manner, as by a bill in 
equity, to make the interest of the defendant in stock so 
situated available for the payment of the debt. We might 
enforce these views by showing how impracticable it would 
be to carry out the statutes upon a different interpretation 
ofthem. The endeavor to do so would produce great em- 
barrassment and injury, if not insurmountable difficulties. 
In practice, besides, the interpretation contended for would 
offer opportunities and temptation to dishonest speculation, 
ruinous to parties to executions. But it is sufficient to say, 
that the shares in question were not subject to levy and sale 
under the executions against Nabring, and that Tompkins 
took no title by the supposed sale to him, and did not suc- 
ceed to the rights of Nabring in the stock. It follows that 
the circuit judge erred in his charge of the contrary. 

The cause has been argued as if the case were that of a 

(14) 











210 SUPREME COURT (Dec. Term, 


[Nabring v. Bank of Mobile. ] 


mortgage. We think the bank was pledgee, not mortgagee, 
of these shares. They were put in pledge to it for the pay- 
ment of the money Nabring sated. ; and there remained 
in Nabring a legal right to demand and have them upon pay- 
ment of the debt. The reasons for so ruling are presented 
in a very satisfactory manner by Ruaeres, J., of the Court 
of Appeals of New York, in Wilson v. Little, supra, a case 
almost exactly like the present, after thorough argument and 
consideration.—2 N. Y. (2 Coms.) 443; Story on Bailments, 
§ 290. 

As pledgee the bank had no right to sell the shares with- 
out first demanding payment of the debt from Nabring, or 
giving him notice of the intention to sell. And, of course, it 
could not sell the stock at private sale, for less than its cur- 
rent market price; which is shown to have been $100 a share. 
From Tompkins it took less than this, only the amount of 
Nabring’s debt to it. And the bank must be responsible to 
Nabring for the difference between that amount and the 
market value of the stock; which difference Nabring, after 
the sale, demanded of it. A pledgee may recoup the debt 
of defendant to him, when sued by the pledgor for conver- 
sion of the things put in pledge.—Stearns v. Marsh, 4 Denio, 
227. 

On behalf of the appellee, it is contended that, even if the 
court erred, it was error without injury, for the reason, as 
counsel insist, that plaintiff was not entitled to recover by 
this action of trover: Ist, because it will not lie for the con- 
version of any other than tangible corporeal chattels; and, 
2dly, because the legal title which a plaintiff in that action 
must have, was not in him, it having been conveyed to the 
bank. The first of these reasons is not sound, according to 
cases in this and other courts—See St. John, survivor, v. 
O’ Connel, T Port. 466. Upon the second reason, we are in- 
clined to agree with counsel for the appellee. But it is not 
necessary for us to decide the question. It was not raised 
in the court below,—and if it had been, an amendment would 
have been allowable by adding a count in case for the same 
cause of action. A special action on the case would certainly 
have been sustainable upon such a cause of action; and a 
count in case may be joined with one in trover. The circuit 
judge erred in holding that plaintiff must go into chancery 
for redress. We find it unnecessary to consider the case in 
another aspect, as was intended. 


The judgment must be reversed and the cause remanded. 
VoL. LvIIr, 
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Moses et al. v. Dade. 


Bill in Equity to remove Cloud on Title, and to compel Party in 
Possession to restore Lands. 


1. Conveyance by wife; what will not avoid.—Where husband and wife, on 
valuable consideration, convey her lands to another by deed duly executed and 
acknowledged, she can not impeach it, as against the grantee, because of the 
fraud or undue influence of the husband, in which the grantee did not parti- 
cipate, which he has not induced, to which he is not a privy, and of which he 
was not informed 

2. Same; execution of; how brought to notice of court pending wife's suit for 

roperty; effect of. —Where, pending the wife’s suit to have the lands restored to 

er, she and her husband, on valuable consideration, execute a conveyance of 
them to the defendant, by deed duly executed and acknowledged, such defense 
is properly brought to the notice of the court by cross bill ; and the deed is 
valid, and a bar to the further maintenance of the wife’s suit. 


AppEAL from Chancery Court of Mobile. 

Heard before Hon. Hurtosco AUSsTILL. . 

The original bill was filed by the appellee, Henrietta Dade, 
against one Clayton, Isaac C. Moses, and Morris Dade, com- 
plainant’s husband. Its purpose was, to have a deed of cer- 
tain realty, made by complainant and her husband, to one 
Clayton, annulled and cancelled as a cloud on her title, and 
to compel Moses, who, it was alleged, was in | ape ig 
claiming through a conveyance from Clayton, under circum- 
stances not constituting him a bona fide purchaser for value, 
to restore possession to her. It was afterwards amended 
by making LeBaron, and Mrs. Esther McDade, parties de- 
fendant. 

The facts, as disclosed by the pleadings and testimony, are 
that Mrs. Dade owned the premises in controversy, and desir- 
ing to sell them, she and her husband, on the 28th day of 
December, 1868, (she not then being of age,) to facilitate the 
sale, gave Clayton, her agent, a deed for the premises, prop- 
erly executed in all respects, except that the name of the 
grantee was left blank. Clayton, in fraud of complainant, 
and without her knowledge, filled up the blank with his own 
name, and had the deed recorded. Previous to this Clayton, 
who had been a man of means, was considerably indebted to 
Moses, and being pressed by Moses for the money, gave him 
a mortgage on the premises to secure a part of it, Moses then 
having no reason to suppose Clayton did not own the prop- 


erty. : 
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The mortgage debt not having been paid, Moses filed his 
bill against Clayton for foreclosure, obtained a decree, and 
sale was had, at which LeBaron became the purchaser. He 
afterwards conveyed to Moses, and Moses in turn conveyed 
to LeBaron, as trustee for his wife Esther, and under that 
deed and claim of title, said Esther was in actual possession 
of the premises at the time of the filing of the bill and trial 
of the cause. 

While the cause was pending, Mrs. Dade having then 
reached majority, she and her husband, in consideration of 
two hundred and fifty dollars, cash paid by said Esther, con- 
veyed the premises in controversy by warranty deed, to said 
Esther. This deed was duly acknowledged by husband and 
wife, before a justice of the peace, who certified it according 
to the form prescribed by law. 

This having occurred since the institution of the suit, said 
Esther, in her answer setting up said deed, “propounded the 
same in the nature of a cross bill, on plea puis darrien contin- 
uance,” and asked appropriate relief accordingly. 

Mrs. Dade answered, admitting the execution of the deed, 
and the payment as stated, but averred that the execution of 
the deed was procured by fraud. The evidence shows that 
her husband, while the suit was pending, importuned Moses 
to make a payment of two hundred and fifty dollars to Mrs. 
Dade and get a deed, and end the whole litigation. He told 
his wife, however, that her suit had failed, and she could 
either take this or nothing; and acting on this representation 
she executed thedeed. There is no proof whatever showing 
that Moses or his attorney, or Mrs. Moses, knew of these 
representations, or in any way connived at the fraud perpe- 
trated upon Mrs. Dade by her husband. 

The evidence as to the value of the premises, was conflict- 
ing, some of the witnesses estimating it at $1,000, and others 
rating it as high as $1,500. 

The amount of the mortgage debt to Moses was over seven 
hundred dollars, and prior to making the conveyance to 
Mrs. Moses, Mrs. Dade and her husband had conveyed one- 
half of the premises to third persons. 

The Chancellor dismissed the cross bill; overruled a de- 
murrer to the original bill, based on the adequacy of the 
7 at law; and rendered a decree granting the relief 

rayed. 
. This decree is now assigned as error. 


Warts & Warts, and Rapnaet Semmes, for appellant.— 
Complainant below showed that she was out of possession 


and another was in possession claiming title. Ejectment 
Vou. Lym. 
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was an adequate remedy. The last deed of Mrs. Dade and 
her husband, if valid, certainly defeats her suit. Whatever 
may have been her rights, up to that time, no court could 
grant her relief after that deed was proved. The only fraud 
proved, in connection with this:deed, is that Mrs. Dade’s 
own husband practiced on her. She does not connect any 
‘ other defendant with it, and Mrs. Moses was a bona jide pur- 
chaser for value, without notice.—Miller v. Mara, 55 Ala. 


ANDERSON & Bonpb, contva.—The real issue, in this case, 
depends on the validity of the conveyance of the premises, 
pending suit, by appellee to Mrs. Moses. Appellee was a 
married woman—her estate a trust estate in custody of the 
court—and being under disability to contract with reference to 
it, the court would in no event allow her to be tarned out of 
court, until it is made to appear that the settlement was fair, 
just and equitable under the circumstances. The price paid 
was inadequate, and that was enough to put suspicion in the 
transaction. Couple with this the undisputed misrepresenta- 
tion made by the husband, and the attitude the parties occu- 
pied before this, and it is difficult to resist the conclusion 
that the appellants knew of the means practiced to procure 
the wife’s signature to the deed. The original bill was not 
without equity—chancery alone had jurisdiction to remove 
the cloud on appellee’s title, and obtaining it for that purpose, 
would go on and do complete justice. 


BRICKELL, C. J.—It is not now necessary to inquire 
whether the original bill presents a case within the cogniz- 
ance of a court of equity, or whether the right and remedy 
of the complainant was not solely at law. The matter of a 
plea puis darrien continuance, at law, is often available in equity 
only by cross-bill. A matter of defense, arising after issue 
joined, as a release executed by the complainant to the de- 
fendant, can be introduced only by cross-bill.—Story’s Eq. 
Pl. § 393; Cochran v. Rison>20 Ala. 463. The cross-bill dis- 
closed that pending the suit, the complainant and her hus- 
band had, by deed executed and acknowledged in the form 
prescribed by the statute, conveyed the premises in contro- 
versy to the appellant, Esther. If this conveyance is valid, 
though it be conceded to the complainant there was equity 
in the original bill, its operation is a release of the right 
involved. ok 

In the answer to the cross-bill, (and the allegation is sup- 
ported by the,evidence of the complainant,) it 1s averred she 
was deceived into the execution of the conyeyance by the 
fraudulent misrepresentations of her husband. It is not 
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averred, and is not shown by evidence, that the grantee or 
her husband, who paid the consideration, was privy to, or 
informed, or in any way whatever participated in these mis- 
representations. The conveyance is executed and acknowl- 
edged, and the acknowledgment certified by an officer, the 
statute authorizes to take and certify the acknowedgment of 
conveyances of the real estate of married women. [If the’ 
husband were claiming a right under the deed, it may be, 
these fraudulent and false representations would avoid it. 
The complainant knew she was not conveying to him, but to 
her adversary in a suit, which, if she did not know or believe 
was then pending, she knew had been, and if she was misled 
and deceived by the representations of her husband, she 
must accept the consequences of her misplaced confidence. 
They can not be visited on those who dealt fairly and in 

ood faith with her, relying on her solemn acknowledgment 
a an oflicer of the law, that informed of the contents of 
\ the conveyance, she freely and voluntarily executed it.— Miller 
‘v. Marz, 55 Ala. 323. There is not a fact or circumstance to 
be found in this record, casting the shadow of suspicion on 
the bona fides of the conveyance, as to the complainant and 
the grantee, and it is impeached only because the complain- 
ant had the folly to rely on the statements of her husband, 
who, for his own selfish purposes, deceived her. It is very 
easy to make such an imputation on any conveyance a wife 
may execute, and it can never be disproved, when made, 
without the aid of the husband. Such aid will rarely be 
afforded ; and most often he will, now that a statute opens a 
door to him, be the ready and convenient witness, to crown 
himself with dishonor, that the wife may be restored to that 
of which she had parted, and he restored to partial owner- 
ship of it. When husband and wife, on a valuable consider- 
ation, execute a conveyance to another, it can not be im- © 

eached because of the fraud or undue influence of the hus- 

and, (duress not being shown,) in which the grantee does 
not participate, which he has not induced, to which he is not 
privy, and of which he is not informed. 

The decree of the Chancellor must be reversed, and this 

. gourt, proceeding to render the decree which ought to have 
been rendered, doth order, adjudge and decree, that the deed 
of the premises in controversy, made by the complainant 
Henrietta T. Dade and her husband Morris H. Dade, to Es- 
ther Moses, bearing date 17th day of July, 1871, is valid and 
operative, and is a bar to the further continuance of this suit. 
It is further ordered, adjudged and decreed, that the defend- 
ant, J. Clifton Moses, pay the costs of the original suit, to 
be taxed by the register, which had accrued prior to the 
17th day of July, 1871. 


Von. LVI, 
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It is further ordered, adjudged and decreed, that the costs 
of the original suit, accruing subsequently to the 17th day of 
July, 1871, and of the cross-bill, in the Court of Chancery, 
to be taxed by the register, be paid by Whitfield Trower, the 
next friend of the complainant Henrietta T. Dade. The costs 
of this appeal must be paid by said next friend. 


Fincher v. The State. 
Indictment for Murder. 


1. Witness for prosecution ; credibility of, how may be assailed.—The credi- 
bility of a witness for the prosecution my be assailed, by proof of hostility 
to the prisoner, or other motive, which may be fairly presumed to bias the 
witness in favor of the State and against the prisoner; and although the wit- 
ness admits such hostility or bias, the prisouer has the right, on cross-examin- 
ation, to draw out particular declarations, that the jury may determine the ex- 
tent and malignity of such hostility. 

2. Same.—The proper predicate having been laid, it is error not to allow 
the prisoner to ask a witness for the State, on cross-examination for the pur- 
pose of assailing his credit, whether the witness had not stated he would give 
a sum of money to have the prisoner killed. 

3. Witness ; competency. of.—The wite of a person who was at one time 
charged wi# the murder, for which the prisoner alone is indicted and tried, 
is a competent witness on the trial to testify to facts exculpatory of the hus- 
band, whom the defense sought to prove the guilty agent in the murder. 

4 Evidence; admissibility and relevancy of.—The testimony of a witness, 
who lived in the prisoner's family the Spring before a murder which he was 
accused of committing that Fall, as to where he kept his gun, and as to the 
hour at which certain of his children, who were witnesses, arose, is too remote 
to afford any reasonable inference as to where the gun was kept the night pre- 
ceding and on the morning of the murder, or as to what time the children 
rose that morning ; and is properly excluded. 

5 Charge; what properly refused.—A charge that the suppression of evi- 
dence by the prosecution is a material circumstance for the consideration of 
the jury, is properly refused, when it is not shown that the evidence would 
shed any light on the guilt or innocence of the accused, or that it was in the 
possession of the prosecutor or was improperly withheld. 


Apprat from City Court of Mobile. 

Tried before Hon. O. J. SEMMEs. 

The appellant, Thomas Fincher, was convicted of the mur- 
der of Simeon Wheeler, and sentenced to imprisonment in - 
the penitentiary for life. Wheeler was quite an old man, 
and was in the habit of walking from his residence, near 
“Eight Mile Creek,” to Spring Hill, and there taking the 
cars for Mobile, every Mondy morning. On Monday, Octo- 
ber 12th, 1874, his body was found on the public highway, 
with half of his head shot off, and powder-marks on his 
neck and face. Near his body was his hat and some bits of 
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paper, to which reference will be made further on. He had 
evidently been killed about sunrise that morning. Fincher 
traveled on the same road later in the morning, and lived 
about a mile from where Wheeler was killed, and the evi- 
dence, connecting Fincher with the murder, was purely cir- 
cumstantial. 

Many angry remarks and threats by Fincher against 
Wheeler before the killing were proved; and among the wit- 
nesses who testified to them was one Broaddus, a witness for 
the State, who testified that Fincher, in the Spring of 1874, 
had said that “Wheeler was an old hog, and he meant to 
break him up one way or another.” On cross-examination, 
the witness stated that he was not on friendly terms with 
Fincher ; that he was not on speaking terms with him ; that 
threats had passed between them, and they had quarreled 
about a dog. The defendant’s counsel then asked: “Did 
you, at Fincher’s house, about twelve months before the first 
shooting of Fincher, which was in February, 1867, tell Na- 

oleon Long that you would give $250 as your share to have 
incher killed?” The court, at the instance of the State, 
refused to allow the witness to answer, and the defendant 
excepted. 

It appeared from the testimony, that one George Spencer, 
a negro man, had, at one time, confessed that he had killed 
Wheeler ; that the confession was made to Fincher“vhile he 
had Spencer under arrest for stealing a gun, and that Fincher 
carried Spencer before a magistrate, who committed him 
to jail. Spencer remained in jail about a year, but was never 
tried, and at the time of this trial was at liberty. An admis- 
sion was made by counsel of the facts to which he would 
testify if present. His statement consisted of a detailed 
account of how he came to make the confession ; that it was 
false, and made by the procurement of Fincher, who prom- 
ised to divide the reward with him, and prevent him being 
harmed. There was testimony tending to show that Spencer 
lived in the neighborhood and could have committed the 
offense. Spencer’s wife, against the objection and exception 
of the defendant, was permitted to testify to facts going to 
show that he was not the person who killed Wheeler, and to 
prove an alii for Spencer at the time of the killing, and also 
contradictory of his being in want, which was one of the 
reasons given in his confession, for committing the murder. 

Among other criminating evidence relied on by the State, 
was the testimony of witnesses, who, at that time, resided in 
Fincher’s family, as to his conduct in loading his gun the 
evening before the murder, and remarks made by him shortly 


before and after that, and as to his gun being missing from 
Vou, Lyi. 
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its accustomed place, early on the morning of the murder, 
about which time Fincher was shown to have left the house. 
It was shown that Fincher slept in a room outside the main 
building, and that when he retired to sleep, the doors 
of the main building were fastened, and he could not get in 
until the doors were unfastened in the morning. Some of 
the witnesses for the State testified that Fincher always kept 
his gun in a rack over the bed, in the room in which he slept, 
and that he did this for a long time before the murder. A 
witness for the defense afterwards testified that there was no 
gun-rack in the room in which Fincher slept. Two step- 
children of Fincher, who then resided in his family, testified 
in behalf of the State, to certain statements made by Fincher 
at breakfast, on the morning of the murder, with regard to 
the deceased. Another step-child testified in his behalf 
that she was present and no such declarations were made; 
but she was contradicted in this by the other two, who testi- 
fied that she had not gotten up that morning, and was not 
at breakfast. 

The defense, among other witnesses, introduced a Mrs. 
Demorest, who stated that she was living at Fincher’s the 
Spring before the murder, and that the defendant then kept 
his gun in a rack in the sitting room, and that this was his 
habit at that time. On motion of the State the court ruled 
out this evidence, and the defendant excepted. This witness 
further stated, that she had lived at Fincher’s all that winter 
before the killing, and was familiar with every thing about 
the house and family. She was then asked “what were the 
habits of the tamily about getting up at that time;” but, on 
objection of the State, the court refused to allow the witness 
to answer, and the defendant excepted. 

_ _ It was shown by the State, among other things, that on 

Friday before the killing, defendant remarked to a witness, 
that “old man Wheeler had some papers against him, which 
he (Wheeler) was going to bring before the grand jury, but 
that he should never cross Bight Mile Creek with them.” It 
was proved that a short time before his death, Wheeler had 
gotten several of his neighbors to sign a paper, charging the 
“defendant and one Boker and Thompson, and a dozen others, 
with gambling and selling whiskey.” 

When Wheeler’s body was discovered, there were some 
bits of paper near by, which seemed to have been there only 
a short time. Several witnesses testified that they did not 
know what became of them. A witness for the defense testi- 
fied that the pieces were torn up so small that they could 
not be read, and the witness could not state that they were 
parts of the paper referred to, but he saw on some of the 
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pieces names of some of the persons that Wheeler had on 
the paper he intended to lay before the grand jury. This 
witness testified that he picked up these pieces of paper, and 
handed them to Mrs. Brown, who heated them to a son of 
Wheeler, who, as the bill of exceptions recites, “had been 
present during the whole trial, making suggestions to the 
solicitor.” It was shown that Fincher could neither read 
nor write. There was no evidence that these bits of paper 
had been preserved, or to show what had become of them, 
nor does it appear that any demand was made for their pro- 
duction. 

The testimomy was voluminous, but the foregoing is all 
that is material to the questions presented by the excep- 
tions. 

Among other written charges requested by the defendant, 
was the following: “The court charges the jury that they 
may consider the evidence of the witnesses about the pieces 
of paper bmw up near the spot where the body of Wheeler 
was found, and if they believe the said pieces of paper were 
traced to the prosecution, the withholding of said pieces of 
paper from the jury may be considered as evidence fayorable 
to the accused.” The court refused this charge, and the de- 
fendant excepted. 

The refusal to charge as requested, and the various rulings 
to which exceptions were reserved, are now assigned for 
error. 


W. S. ANDERSON and Joun H. GiEnnov, for appellant.—The 
court erred in refusing to allow the question put to Broad- 
dus to be answered. it is true he admitted he was unfriendly 
to the prisoner; but he made light of the cause of his hos- 
tility, intimating that it arose from a quarrel about a dog. 
The prisoner had the right to show by the witness’ own 
declarations, that the hostility was more deadly than that, 
and to show to the jury from what an envenomed source the 
testimony of this witness was drawn.— McHugh v. The State, 
31 Ala. 320. . 

Spencer’s wife was not a competent witness to prove the 
facts to which she testified. She testified to no facts show- 
ing Fincher’s guilt, or connecting him with the murder. Her 
testimony only went to show that her husband was not the 
guilty agent, which the testimony for the defense went to 
prove him. It is true, neither she nor her husband are 
— to the record, but the rule which excludes her is 

ased on public policy and not on interest. If Fincher was 
acquitted, the tendency was to put her husband on trial in 
his place, and if he had been on trial she would not have 


Vou, Lvor. 
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been competent. The rule ought to work both ways.—King 
v. Clivinger, 2 Tenn. 263. 

Mrs. Demorest’s testimony should have been received. It 
tended to contradict materially the statement made by wit- 
nesses for the prosecution, and to strengthen the testimony 
of a witness as to such witness’ presence when a conversa- 
tion took place. Where the gun was kept the morning and 
day before the murder, was material, and whether the wit- 
ness, who stated she was at the breakfast table, was present, 
were matters of vital importance to the defendant. The 
fact that the evidence was weak or inconclusive, does not 
affect its admissibility. 


Joun W. A. Sanrorp, Attorney-General, contra. 


BRICKELL, C. J.—Of the several modes of assailing the 
credibility of a witness, the one most usually resorted to, is 
a cross-examination as to his relationship to the parties, his 
interest in the pending suit, his hostility to the prisoner, if 
it be a prosecution for a criminal offense, his motives, and 
whatever may fairly be presumed to bias him in favor of the 
party at whose instance he is testifying, and against the ad- 
verse party. These are matters collateral to the main issue 
of facts which is to be determined; and while the general 
rule is, that the answers of a witness to collateral questions 
cannot be contradicted by the party cross-examining, an ex- 
ception obtains in reference to questions of this character, 
which are directed, not against his general credit, but against 
his credit, and capacity to testify accurately in the particular 
case.—1 Whart. , of Ev. $545; McHugh v. State, 31 Ala. 
317; Bullard v. Lambert, 40 Ala. 204; 1 Green Ev. § 450; 
Blakey v. Blakey, 33 Ala. 611. The circumstances which 
affect the particular credit of the witness, are generally inca- 

able of proof save by his acts or declarations, and it is but 
just that the witness should_have his .attention directed to 
them, and whatever explanation can be given of them with- 
out entering into particulars, should be received.—4 Phill. 
Ev. (2 C. & H. Notes) 717. Ifthe witness should deny the 
relationship or bias, it may be proved by other evidence. 
Declarations in the presence of third persons, indicative of 
hostility, may be called to the attention of the witness, and 
he may be required to admit or deny them; if he deny them 
the persons hearing them, to whom the attention of the wit- 
ness is directed, may be called to contradict him. How far 
the bias of the witness, from whatever cause it arises, affects 
his credibility, is a question for the consideration of the jury, 
and depends upon his manner of testifying before them, the 
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consistency of his evidence with other evidence in the cause, 
and the probability of its truth or falsity when considered in 
connection with all the facts and circumstances surrounding 
the parties, and which are parts of the transaction. The law 
does not discredit the witness because of tne bias—it jg 
simply a fact for the consideration of the jury in determining 
how far they can safely rely on his testimony. A remote 
relation would not usually lie under the same imputation on 
his credit, as a nearer relation whose sympathies and affec- 
tions were more deeply involved. A hostile feeling, gen- 
erated by a sudden quarrel, would not reflect the same dis- 
credit as that which is shown to be malignant. The extent 
of the hostility of the witness, is the subject of just inquiry. 
It is not enough, and the door to further cross-examination 
is not closed, so that it does not descend to the particulars 
of the controversy between the witness and the party, by the 
mere statement of the witness that he is hostile to the party 
against whom he is testifying. The party has the right to 
go further, and show that the hostility is malignant and that 
the witness has the inclination, and would not scruple at the 
means or manner of doing him the most grievous injury. 
We hold, therefore, the City Court erred in refusing to per- 
mit the question propounded the witness to be answered. 

2. Mrs. Spencer was not an incompetent witness; nor 
was there any objection to her testifying to facts which 
repelled all suspicion of her husband’s guilt of the murder, 
with which he had at one time been charged. Husband or 
wife are not parties to the record, and have no interest 
directly invo!ved in the prosecution. The judgment of con- 
viction or acquittal, could not become evidence for or against 
the one or the other, except so far as it would be evidence 
for or against other strangers to it.—1 Green. Ev. $$ 241-342; 
1 Phill. Ev. 71-72; Powell v State, MSS. 

3. The general rule in regard to the relevancy of testi- 
mony, is, that the facts and circumstances which, when 
proved, are incapable of affording any reasonable presump- 
tion or inference, in reference to a material fact or inquiry 
involved in the issue, cannot be givea in evidence.— Governor 
v. Campbell, 17 Ala. 566; Camphell v. State, 23 Ala. 44. In 
practice, the application of the rules presents most embar- 
rassing questions, and it is often a matter of serious diffi- 
culty to determine whether a particular fact or circumstance 
is not too remote to aid the jury in arriving at a conclusion 
upon the principal fact to be proved, and its introduction 
would not confuse and mislead, directing their attention from 
the real issue. The only tendency of the evidence sought to 


be elicited from Mrs. Demorest, was the contradiction of 
VoL. LVI. 
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the witness who testified that at and before the murder, the 

risoner kept his gun on a rack in his bed room, and as to 
the time these witnesses rose from bed on the morning of 
the murder. The place at which Fincher kept his gun, and 
the habits of the family as to rising when Mrs Demorest 
lived there, have a very remote bearing, if any, on the fact 
of where the gun was the night preceding and the morning 
of the murder, and on the fact of whether the State’s wit- 
nesses, members of the family, were up at a particular hour 
of that morning. If her evidence had been admitted, it 
would have been subject to be controverted, and the jury 
would have been embarrassed in determining a disputed fact, 
which, when ascertained, would not have advanced them in 
the determination of the principal fact. 

4. The suppression of evidence by a prisoner or prose- 
cutor, is a material circumstance to be considered by the 
jury. But we cannot perceive that the principle has any 
application to the present case. There was no ground on 
which an inference could be rested that the pieces of paper, 
referred to in the charge requested by the prisoner, would 
have shed any light on the inquiry as to his guilt or inno- 
cence—none for supposing that they had been preserved, or 
were in possession of the prosecutor at the time of the trial, 
and were improperly’withheld by him. There must be evi- 
dence in the possession of the prosecutor which he with- 
holds, and material evidence, before a charge of this kind 
should be given. 

For the error we have pointed out, the judgment is reversed 
and the cause remanded. The prisoner will remain in 
custody until discharged by due course of law. 


Florence Sewing’ Machine Co. v. Zeig= 
ler et al. 


Bill in Equity to set aside Conveyances as Fraudulent, 


1. Sale; what necessary to avoid as frauduent.—To avoid a sale, when made 
onan adequate new consideration, on the ground that it was made with intent 
to hinder, delay and defraud creditors, the attacking creditors must show that 
the vendor made the sale with that intent, and that the purchaser participated 
in it, or had knowledge of some fact calculated to put him on inquiry, and 
thus charge him with notice, ; 

2. Bona fide purchaser; what necessary to constitute. —To constitute the de- 
fense of a bona fide purchaser without notice, the purchaser must have paid 
the purchase-money in full, before notice of the fraud of the vendor; and any 
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payment made by him after notice is in his own wrong; but, as to partial pay- 
ments, made before notice, he acquires an equity pro tanto. Whether the rule 
applies to sales of personal property, is not decided. 

3. Prayer for general relief ; what relief will not be granted under.—Where the 
original bill sought to set aside a sale of personal property and choses in ac. 
tion, on the ground that it was fraudulent as against creditors, and also asked 
the appointment of a receiver to take charge of the property and collect the 
debts, the business acquired by the purchaser being broken up by the appoint- 
ment of a receiver, and the cOmplainant failing to establish any participation 
on the part of the purchaser in the fraud of the vendor, the court will not, 
under the general prayer for relief, require the purchaser to pay over to the 
complainant the unpaid portion of the purchase-money. 


AppEAL from the Chancery Court of Mobile. 

Heard before the Hon. H. Austmi. 

This was a bill filed by the appellants, The Florence 
Sewing Machine Company against the appellee, N. A. Zeig- 
ler, Charles L. Cherry, and William Miller, as the adminis- 
trator of one Revault, a former partner of respondent, Zeig- 
ler; and sought to set aside, as fraudulent, a conveyance of 
certain personal property, made by Zeigler, as surviving 
partner to Cherry. The bill alleged that, under an agree- 
ment for the sale of their sewing machines, the appellants 
had furnished to N. A. Zeigler & Co. a large amount of goods, 
consisting chiefly of Florence Sewing Machines, and their 
attachments, which had never been paid for by them; that - 
the defendant, Zeigler, as surviving partner, had, on or about 
the 30th day of April, 1873, with intent to hinder, delay, and 
defraud the appellants, sold all the property of the firm of 
Zeigler & Co. to one Charles L. Cherry, who was a son of 
Zeigler’s wife, taking therefor the notes of Cherry, none of 
which were due when the bill was filed. The bill further 
alleged, that Cherry knew of and participated in the fraud 
thus practiced ; that he was a young man without means, 
and unable to respond in damages to appellant; and that he 
was selling and disposing of the property thus acquired, to 
their injury. 

The bill further alleged that Zeigler, at the same time, and 
for the same consideration, had turned over to Cherry all the 
notes and accounts of every description which had belonged 
to Zeigler & Co.; that the notes un accounts had been given 
by various parties to Zeigler & Co. for the purchase and hire 
of Florence Sewing Machines, and prayed that a receiver be 
appointed to take charge of the stock, and collect the notes 
and accounts, and hold the proceeds subject to the order of 
the court. The bill further prayed a discovery of Zeigler 
and Cherry; that Cherry be compelled to account to appel- 
lants for the property received by him; that the sale to 
Cherry be declared fraudulent and void as to appellants, and 
for general relief. In obedience to the foot note, both Zeig- 
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ler and Cherry filed sworn answers, in which all fraud was 
denied ; and Cherry positively denied any intent to delay, 
hinder, or defraud the appellant, or any knowledge at the 
time of the purchase by him, that Zeigler & Co., or Zeigler, 
were indebted to pve Rory and averred that the purchase 
was made by him in good faith for the purpose of changin 
his employment, which had been that of a river pilot, an 
which kept him away from home nearly all the time, for one 
which he could be more at home with his family, which con- 
sisted of a wife, who was an invalid, and one small child. 
He admitted that, at the time he made the purchase, he had 
no property beyond his exemptions. He also averred that 
since he became aware of the indebtedness of Zeigler & Co. 
to appellant, he had offered first to Zeigler to rescind said 
contract, and restore to him the property upon the surren- 
der of the notes given by him, which Zeigler had refused to 
do; that he then proposed to one Hale, the president of ap- 
pellant, that if the company would surrender to him his 
notes, and allow him a reasonable compensation for his ser- 
vices while he held the property, that he would surrender it, 
and account to him for all money and property received b 
him, which offer was likewise refused. The Chancellor, pend- 
ing the trial of the cause, appointed a receiver, who took 
possession of the property. The evidence showed that 
Cherry was an honest, energetic man, of good habits, and 
both his former employer, A. C. Donner, and his family phy- 
sician, testified to his having expressed a desire and intention 
to change his employment for one which would permit him 
to be more at home, before he made the purchase. 

One Anderson testified that Cherry had told him since he 
had taken charge of the business of Zeigler & Co., that he 
did so to secure the interest of his uncle, who had in his life 
time been a partner of Zeigler’s, and to whom the partner- 
ship was largely indebted. Pending the trial, the owners of 
a store whicn had been occupied by Zeigler & Co., Cherry, 
and the receiver, at different times, filed a petition, prayin 
that the receiver be directed to pay the rent then due, whic 
petition the Chancellor granted. On the hearing, the Chan- 
cellor dismissed the bill as to Cherry on the ground that the 
evidence failed to establish any fraud on his part, ordered 
the receiver to pay the money in his hands into court, and 
to turn over to Cherry all notes, accounts, and property in 
his hands, and to settle his accounts as such receiver. 

This decree is now assigned as error. 


L. Gipzons, P. & T. A. Hammon, for appellant. 


Mannina & WALKER, contra. 
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STONE, J.—In Crawford v. Kirksey, 55 Ala. 282, we 
said, to avoid a sale made upon adequate new consideration— 
that is, not in payment of a debt—on the alleged ground 
that it was made with intent to delay, hinder, and defraud 
creditors—the creditor attacking the sale must show two 
things : first, that the vendor made the sale with such intent; 
and, second, that the purchaser participated in such intent, 
or knew of its existence, or had knowledge of some fact cal- 
culated to put him on inquiry, and which, if followed up, 
would have led to the discovery that the vendor’s intent was 
fraudulent. We cited authorities in support of this proposi- 
tion. 

We have considered the pleadings and evidence in this 
cause with great care, and are not convinced that the Chan- 
cellor erred in refusing to set aside, as fraudulent, the sale 
of Zeigler to Cherry. Sworn answers were required from 
them, and each of them denies, very fully, that Cherry was 
informed that Zeigler was indebted to the sewing machine 
company. One fact, apparent in the record, is strongly cor- 
roborative of this. Cherry was entering on a business which, 
to be successful, would require a continued supply of mer- 
chandise from the complainant. Succeeding to the business 
of Zeigler, he could not have expected to keep up trade with 
the sewing machine company, if he had known or suspected 
Zeigler was largely indebte , and in default to them. 

The testimony of Cherry very fully sustains these denials 
in the answers, and explains why he wished to enter on a 
business, which would permit him to remain more at home. 
Dr. Gaines justifies him in this. We find nothing in his 
testimony, which, per se, causes us to distrust it. The testi- 
mony of Anderson is not enough to overcome it. Admissions 
and conversations are easily misconstrued ; and the remark 
proved by him, if made by Cherry, is scarcely potent and de- 
cisive enough to fix the charge of fraudulent participation on 
Cherry. Hence, we find no error in the ruling of the chan- 
cellor on the main question in the cause. 

There is a rule as to real estate, that to constitute a good 
defense of bona fide purchase without notice, the purchaser 
must have paid in full before notice of the fraud of the ven- 
dor. And if, after purchase, and before making full payment, 
the purchaser receives such notice, any payment afterwards 
made by him will be in his own wrong. But he does not 
thereby forfeit the money he has paid. The effect is, to 
render him liable to account to the creditor, attacking the 
conveyance, for any unpaid balance of the purchase-money ; 
and, in some cases perhaps, to compel a surrender of the 


property, upon being indemnified for prior payments and im- 
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provements.—2 Sto. Eq. Ju. $$ 1502 to 1505, and notes. We do 
not sanction the extreme doctrine that a purchaser, no matter 
how innocent he may be, acquires no rights against a latent 
equity until he pays in full and receives 4 conveyance. We 
hold that he acquires an equity pio tanto to the extent he 
pays before notice.—See Sto. Eq. Ju. § 1503), note 2; Yourt 
v. Martin, 3 Serg. & R. 423; Lewis v. Bradford, 10 Watts, 
67; Bellas v. McCarthy, Ib. 13; Juvenal v. Jackson, 2 Harris, 
519; Ulrich v. Beck, 1 Harris, 639; Begk v. Ulrich, 4 Harris, 
499; Paul v. Fulton, 25 Mo. 156; Boggs v. Varner, 6 W. & S. 
469 ; Farmers’ Loan Oo. v. Maltby, 8 Paige. 361; Frost v. 
Beekman, 1 Johns. Ch. 288 ; Everts v. Agnes, 4 Wis. 343. 

We need not inquire whether the same rule applies to the 
personalty, for under the averments and special prayer in 
this case, we consider such inquiry unnecessary. 

The original bill charges that the sale from res to 
Cherry was made with intent to delay, hinder, and defraud 
complainant, and it prayed and obtained the appointment of 
a receiver, who took charge of the effects. This necessarily 
broke up and destroyed the adventure in the hands of Cherry. 
To hold him accountable for the unpaid purchase-money to 
the creditors of Zeigler, on account of the alleged fraud of 
the latter, would be to compel him to pay for that which the 
wrongful act of complainant has prevented him from 7 
ing. This relief would be incompatible with that specially 
prayed, and partially obtained; and, on this account, it 
would be oppressive and unjust to grant such relief under 
the general prayer.— Reese v. Kirk, 29 Ala. 406; 1 Brick. Dig. 
704, § 938. 

Having ascertained that the complainant is not entitled to 
relief, and that the chancellor rightly ruled against him, we 
need not and will not inquire into the ruling as to rents. In 
that question the appellant has no , interest. 

Decree of the chancery court affirmed. 





In the affirmance of this decree, we do not intend to pre- 
clude the chancellor from proceeding to settle the accounts 
of the receiver appointed in this cause, nor from disposing 
of the fund thus brought into the custody of that court. 


ManninG, J., not sitting, having been of counsel. 
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Buckley v. McGuire et als. 


Action on Administration Bond. 





1. Mobile, general guaudian ; liabilitily of sureties. - Under the act “authorizing 
appointment of a general administrator and general guardian for Mobile coun- 
ty and other purposes,” approved December 14, 1859, an official bond given 
by the person appointed, conditioned ‘that he shall faithfully administer all es- 
tates which may come into his charge as general administrator and guardian,” no 
matter how often he may be reappointed general administrator and guardian, 
binds the sureties on each bond tor only the administration of estates 
committed to their principal for the term for which their bonds were executed. 
This rule, however, does not apply to bonds given under §§ 2405-7 of the 
Code. 


AppEAL from Circuit Court of Mobile. 

Tried before Hon. Harry T. Tounmiy. 

This was an action commenced by the appellant, H. B. 
Buckley, one of the distributees of the estate of W. W. Buck- 
ley, deceased, against the appellee, McGuire, and the sureties 
on his bond as general administrator of Mobile county, to 
recover for an alleged devastavit committed by McGuire, in 
the administration of the estate of said Buckley. 

McGuire was appointed general administrator of Mobile 
county in 1864, gave bond, which was approved, and acted 
under it for the term of four years. During that term, in 
September, 1865, the estate of Buckley was, by the order and 
appointment of the Probate Court of Mobile county, com- 
mitted to his charge as such general administrator, and he 
entered upon the discharge of the trust. 

In 1868, McGuire was again appointed general adminis- 
trator, being his own successor, and gave bond with sureties 
for this second term. This bond was also approved and 
McGuire acted under it. No order or appointment was ever 
made committing the estate of Buckley to McGuire, save the 
order above referred to, of September, 1865. The condition 
of the tond sued on is, that “said W. W. McGuire shall 
faithfully administer all estates which may come to his charge 
as such general administrator.” In the final settlement of 
McGuire’s administration of Buckley’s estate, had long after 
1868, decrees were rendered against him in favor of the sev- 
eral distributees, and this suit is brought by one of them 
against him and the sureties on the bond of 1863, to recover 


the amount of the decree against him on such settlement 
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The defendants filed several pleas, asserting, in substance, 
that the liability of the sureties was confined to estates which 
were committed to the charge of McGuire during the term 
for which the bond was given, and averring that Buckley’s 
estate came to his hands before the bond sued on was exe- 
cuted, and hence the sureties on the bond were not liable. 
A demurrer to this plea was overruled and judgment rendered 
for the defendants. By the second section of the act of De- 
cember 14, 1859, under which McGuire was appointed gen- 
eral administrator and guardian of Mobile county, it is pro- 
vided, “At the expiration of the term of said office, unless 
the same person be reappointed, or in case of a cessation of 
his authority as such general administrator, such person 
shall proceed to settle up all administrations in his hands, 
at as early a day as the io and the situation of the estates 
will permit, subject to removal as aforesaid.” By this act 
the term of office of the administrator general was four years. 
The clause of the act in relation to guardianships, is as fol- 
lows: “All matters of guardianship which may have been 
entrusted to such appointee, and the property under his con- 
trol belonging to any ward, shall be immediately turned over 
to such person as may be appointed to succeed him in said 
office.” , 





Gresons & Price, for appellants.—No new order or letters 
were necessary to place Buckley’s estate in McGuire’s charge; 
he held it by virtue of his former appointment, and he was 
his own successor; and upon his reappointment, all its effects 
then in hand came instantaneously to his charge by operation 
of law, and his bondsmen are liable for the rightful adminis- 
tration of them.—See 39 Ala. 286; 8 Ala. 27; 42 Ala. 666, 
and cases cited. 


Bovtes & Overatt, J. Lirrte Sura, EF. S. Daraan, and 
GayLorD B. CLark, contra.—The securities on the bond of 
1868, only contracted that McGuire should faithfully admin- 
ister all such estates as may come into his hands as such 
general administrator. Buckley’s estate was already in his 
hands. It was for the future, not the past faithfulness of 
McGuire, that the sureties agreed to be responsible. The 
bond must speak for itself, and its language can not be ex- 
tended or altered to the injury of the surety.—1 McLean, 
493; 5 Peters, 373. 


STONE, J.—The question er in the present case, 
arises out of the construction of the act, “ Authorizing the 
appointment of general administrator and general guardian 
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for Mobile county, and for other purposes,” approved De- 
cember 14, 1859.—Pamph. Acts, 551. McGuire was ap- 
= general administrator and guardian in 1864, gave 

ond, which was approved, and acted under it for the term 
of four years. During that.term, viz: in September, 1865, 
the estate of Buckley was, by the order and appointment of 
the Probate Court of Mobile county, committed to his charge 
as such general administrator, and he entered upon the dis- 
charge af the trust. 

In 1868, McGuire was again appointed general adminis- 
trator and guardian, being his own successor, and gave bond 
with sureties, for this second term, in substantially the same 
form as the first. This bond was also approved, and McGuire 
acted under it. No order or appointment was ever madee 
committing this estate of Buckley to McGuire, save the order 
above referred to, of September, 1865. The condition of the 
bond sued on, is that “said W. W. McGuire shall faithfull 
administer all estates which may come to his charge as oh 
general administrator and general guardian.” In the final 
settlement of McGuire’s administration of the Buckley estate, 
had long after 1868, decrees were rendered against him in 
favor of the several distributees, and the present action is 
brought by one of them, on the bond last executed, to recover 
the amount of such decree. The Circuit Court ruled that 
the bondsmen of 1868, were not liable for McGuire’s default, 
in the administration of an estate committed to his charge 
in 1865. 

As a rule, sureties have the right to stand on the very 
terms of their contract; and no default can be charged 
against them, unless it falls within the condition of their 
bond.—2 Brick. Dig. 374, § 18. The bond in this case binds 
the administrator faithfully to administer only such estates 
as may come to his charge. These words are purely pros- 
og in their import, and can by no fair interpretation be 

eld to embrace estates that had previously come to his 
charge. But we think the argument is stronger than this. 
The statute makes no provision for turning over an unfin- 
ished administration, by an outgoing general administrator, 
to his successor. The language is, he “shall proceed to set- 
tle and close up all administrations in his hands, at as early 
a day as the law, and the situation of any estate will permit.” 
The phrases close up the administration, and, at as early a 
day as the situation of the estate will permit, have a clearly 
defined, sensible meaning, if we hold they refer to a complete 
administration of the estate, and the settlement thereof. 
They are inapt and out of place, if we declare it is the duty 


of such out-going administrator to turn unfinished adminis- 
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trations over to his successor. And the clause, in reference 
to the general guardian, being entirely different, is a further 
argument in favor of this construction. Its language is, that 
in “all matters of guardianship which may have been in- 
trusted to such appointee, and ‘the property under his control 
belonging to any ward, shall be immediately turned over to 
such person as may be appointed to succeed him in said 
office,” &c. Why this entire change of language, if his 
duties under each class of trusts was intended to be the 
same? ‘True, if the general administrator dies, resigns, or is 
removed for any of the statutory causes, then it would be- 
come necessary to commit unfinished administrations to 
other hands. That is implied in the words, “subject to 
removal as aforesaid.” That is, he must settle and close up 
all administrations with which he is charged during his term, 
at as early a day as the law and the condition of the estate 
will permit, subject to removal as aforesaid. The provisions 
for his removal are shown in sections 2405-6, Code of 1876. 
These relate to orders requiring new bonds, and failure to 
give them. The only clause of the statute which seemingly 
militates against this construction, is expressed in the words, 
“unless the same person may be reappointed.” These words 
are in precise harmony with the clause which declares the 
duties of an out-going general guardian, stated above, when 
the sume person is not reappointed. They do not so well agree 
with our construction of the duties of the general admuinis- 
trator, when he is appointed his own successor. The statute 
does not, in terms, apply to such a case as that. But other 
clauses of the statute, noticed and construed above, and the 
condition of the bond sued on, force us to hold that, no 
matter how frequently the same person may be reappointed 
general administrator and ean tiies of Mobile county, the 
sureties on each bond are only bound for the administration 
of estates committed to their principal during the term for 
which their bond was executed. This rule, however, does 
ry to bonds given under sections 2405-6-7 of the Code 
of 1876. 
We consider it unnecessary to notice the various rulin 

in this case, for under no circumstances can the plaintiff 
recover. ’ 


Affirmed. 
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McCrary v. Slaughter. 


Action on Promissory Note. 


1. City court of Selma; duty of appellate court on reviewing finding on facts. 
Under the statute establishing the city court of Selma, there can be no pre- 
sumption in favor of its findings on facts, in civil cases, tried without the in- 
tervention of a jury, when brought before this court on appeal; and if the 
appellate court finds error of law or fact in such judgment, it must reverse 
and render judgment, or remand the cause, as seems proper in the particular 
case. 

2. Partnership; what constitutes.—A joint undertaking and community of 
profit and loss, in the results of the business, constitute a partnership, although 
each partner retains the exclusive ownership of the separate property con- 
tributed by him to the use of the partnership. 

3. Same; what does not authorize partner to make or endorse promissory note 
in name of.—An ordinary partnership for planting or farming in the cultiva- 
tion of land, does not involve the power of each partner to bind the partner- 
ship, or his copurtners, by making a promissory note in the partnership 
name. 

4. Same,—In an agreement for such a partnership, an express stipulation 


"that one partner shall! furnish the mules necessary for the business, and that 


neither shall bind the other by contracts, excludes the inference of authority 
in the other to bind the partnership by the purchase of mules; and such 
power can not be implied, as a matter of law, from the nature and purposes 
of the partnership. 


APPEAL from City Court of Selma. 

Tried before Hon. Gro. H. Crata. 

The appellee, Slaughter, brought suit in the Circuit Court 
against appellant, McCrary and one Blair, to recover the 
amount of a promissory note, which the complainant averred 
was “made by them under name of Blair & Co.” There was 
a discontinuance as to Blair, who was not served, and Mc- 
Crary pleaded “non est factum.” The suit was afterwards 
transferred to the city court of Selma, where, under the 
rules of the court, a trial was had without the intervention 
of a jury. 

The material facts of the case were as follows: In the year 
1867, McCrary had bought and paid for a half interest in a 
plantation, and Blair had bargained for and was in posses- 
sion of the other half interest. The two entered into an 
agreement to cultivate the place that year, which was re- 
duced to writing. This writing had been lost, and the court 
allowed secondary evidence of its contents. The substance 
of this contract was, that McCrary was to furnish the land, 
and a certain number of mules (which he did), and half the 


laborers; and Blair was to furnish the other half of the labor- 
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ers, and his own services, and after paying the expenses, each 
bearing his own proportion, the proceeds of the crops were 
to be equally divided between them. It was, also, expressly 
agreed between them “that neither was to have the right or 
authority to sign each other’s name,” or, as Blair expressed 
it, “neither of us should bind the other by any trade or con- 
tract he might make.” 

McCrary lived in Kentucky, and the plantation was man- 
aged by Blair. In the spring of 1867, Blair bought three 
mules from plaintiffs’ agent on a credit, until the first of 
June following. The agent testified that he sold the mules 
to the firm, and would not have credited Blair alone ; and, 
afterwards, in August, Blair executed a note for the price, 
signing it Blair & Co. This was the only time he ever signed 
the firm name, and it is not shown whether they ever held 
themselves out as partners, or contracted any debts under a 
firm name. McCrary was in Kentucky at the time, and did 
_not know of the matter for some time afterwards. Blair 

testified that he informed Slaughter’s agent that he had no 
authority to sign McCrary’s name; but also stated that he 
was interested in the crop, and the mules were for the bene- 
fit of all of them, and Slaughter’s agent still insisting, after 
this, Blair signed the note in the name of Blair & Co. The 
testimony tends to show that McCrary never acknowledged 
any liability for the purchase, but, on the contrary, denied 
it; though, “to help Blair out,” he authorized him to use a 
note, which belonged to them both, to take up the note given 
for the mules ; which offer the plaintiff sibel. These mules 
remained at work on the plantation until the crops were 
gathered, when Blair sold them to pay some of his debts in- 
curred in the planting operations. McCrary shipped sup- 
plies to the plantation to carry on farming operations. Blair 
testified that he bought the mules because “ McCrary was 
absent in another State, and some of the mules on the place 
had proved to be insufficient,” and in his judgment | Blair’s] 
the purchase of additional mules was “necessary to the 
making of a crop; and, the plantation being under my man- 
agement, I deemed, under the circumstances, that my duty 
to him, as well as myself, required that I should purchase 
the mules.” Nothing was made by the farming operations, 
and there had never been any settlement between McCrary 
and Blair. 

There were some exceptions to the admission of evidence, 
not material to be noticed in the view which this court took 
of the case. The court below rendered judgment for the 
— to which McCrary excepted ; and he now assigns it 
or error. 
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Moran, Lapstry & NEtson, for appellants—The agree- 
ment in this case is very like that before the courtdén Moore 
v. Smith (19 Ala. 774), in which it was held that the farming 
contracts did not constitute a partnership enter sese. Fora 
proper definition of such agreements, see Counts v. Happel, 
49 Ala. 254, and Randle v. State, 49 Ala. 15. Mr. Story says, 
if no partnership was intended, and the parties have not 
held themselves out as partners to the public, they should 
not be held partners as to third parties.—Story on Partner- 
ship, $49. After the plea of McCrary, it devolves on the 
rae to prove the partnership.—33 Ala. 255. The evi- 

ence does not prove it. This court, on reviewing the ruling 
of the court below on evidence, is forbidden by statute to 
indulge any presumptions in its favor. But, ohuitiiog the 
partnership, Blair had no authority to bind McCrary by giy- 
ing a note for mules.—Cocke v. Branch Bank Mobile, 3 Ala. 
178. See, also, Judge v. Braswell, decided by Court of Ap- 
peals, of Kentucky, March 27th, 1877. 


Fettows & Joun, contra.—The contract between Blair and 
McCrary most certainly made them partners as to third par- 
ties.—Story on Partnership, $$ 54-58; Story on Contracts, 
$$ 204-6. An agreement restricting the rights of the partners 
to bind each other, was of no force as to persons dealin 
with the firm.—41 Ala. 283. The evidence shows that the 
mules were necessary to carry on the farming operations. 
McCrary knew the mules were on the place. They worked 
in making the crops, and the partnership got the benefit of 
the crop. This bound McCrary, although he knew nothing 
of the original contract. It was a ratification of Blair’s act 
in giving the note.—11 Ala. 534; 10 Paige, 126. The agree- 
ment that neither partner should bind the other, can not 
change the law of copartnership as to matters within the 
scope of the partnership. The character of the business, and 
the facts of the case — the necessity for the exercise of 
this power. Although no presumptions are indulged in fa- 
vor of the finding of the city court on the facts, the statute 
does not authorize the appellate court to indulge in presump- 
tions against its findings; and this court can not reverse, 
unless it can seo that the court below was wrong.— Marlow v. 
Benagh, 52 Ala. 113. 


BRICKELL, C, J.—The statute establishing the City 
Court of Selma, provides that civil causes at law, pending in 
the court, shall be triable by the court without the interven- 
tion of a jury, unless the plaintiff, at the commencement of 
the suit, or the defendant at the time of appearing and plead- 
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ing, shall-demand a trial of issues of fact, by a jury; or, 
if the cause is introduced into the court, by transfer from 
the Circuit Court of Dallas county (which is authorized), at 
the time of application for transfer, a trial by jury is de- 
manded. It is further provided, if the cause is tried by the 
court without a jury, not only questions of law, but “the con- 
clusion and judgment of the cotrt upon the evidenc&’ may 
by bill of exceptions be presented to this court for review. 
In reviewing the judgment of the court upon the evidence, 
the mandate of the statute is, there shall be no presumption in 
favor of the ruling of the City Court. If this court finds 
error, whether of law or of fact, such judgment as the City 
Court ought to have rendered, may be rendered, or there may 
be a reversal and remandment, as to this court may seem 
right.—Pamph. Acts, 1875-6, p. 390, §§ 13-14. 

This cause was originally commenced in the Circuit Court 
of Dallas county, and transferred to the City Court, where a 
trial was had by the court without a jury. Judgment having 
been rendered in favor of the appellee, who was plaintiff, a 
bill of exceptions was taken, setting out all the evidence, and 
we are required to determine the correctness of that Aes: 
ment rather than any special rulings of the court. There 
are exceptions to the admission of evidence, not important 
in the view we take of the case, and we pass them, directing 
our attention to the consideration of the question, whether 
the evidence discloses that the appellee was entitled to re- 
cover. 

The primary question is, whether a partnership existed 
between the appellant and Blair, who made the promissory 
note, the foundation of suit; and if such partnership ex- 
isted, whether this contract was within its scope, and within 
the capacity of either partner to bind the partnership. The 
evidence in reference to the facts which must control the de- 
cision of this question is, fortunately, without conflict, and 
we are not embarrassed by the difficulties which must attend 
the revision of questions of fact under this statute, when the 
evidence is oral, and the witnesses are contradictory and 
conflicting in their testimony. The facts are, that appellant 
was the owner of an undivided half of a plantation, situate 
in Dallas county, and Blair, though not the owner, had pos- 
session, and the right to occupy the other undivided half. 
In 1866 and 1867, it was cultivated by the appellant and 
Blair, each furnishing one-half the labor, and the —a 
furnishing the mules, or the necessary team, and Blair de- 
voting his personal services to the supervision of its culti- — 
vation, va the expenses of the plantation to be borne by 
them equally, the proceeds or profits of the crops to be 
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equally divided between them. These facts embrace every 
element of a partnership. There was a union of the use 
and occupancy of the lands, of the mules or team provided 
by the appellant, of the labor each party furnished, of the 
skill and service of Blair in supervising the cultivation, com- 
munity in the expenses of the plantation, and in the pro- 
ceeds or profits of the crops. It may not have been, and 
was not contemplated, that either party should acquire an 
right or interest in the property, the other contributed to the 
joint undertaking. It 1s not necessary to constitute a part- 
nership, that there should be property forming its capital, 
jointly owned by the partners. The property employed in 
the partnership business may be the separate property of 
the partners, but if they share in the losses and profits aris- 
ing from its use, a partnership exists.—Champion v. Bost- 
wick, 18 Wend. 183. If there is a joint undertaking, and a 
community of profit and loss, each party sharing in these 
mutually, and having a specific interest in the profits, not as 
compensation for services rendered, but as an associate in 
the undertaking, the relation of partners is formed.—Collyer 
on Part. Ch. 1. The obvious difference between this case 
and that of Moore v. Smith, 19 Ala. 774, to which we are re- 
ferred, is the community of profit and loss in which Blair 
and the appellant were to participate. If there was no 
profit, neither had a specific interest in the crops or their 
proceeds. If there was a loss, each was bound to contrib- 
ute equally to make it good; while in the case cited, Smith 
had a defined interest of one-fourth in the crops, as com- 
— for his services, without regard to the profit or 
oss resulting from the farming operations. 

In commercial partnerships, the general principal is, that 
either partner, by virtue of the relation, is the general agent 
of the partnership, and has capacity to bind it by any con- 
tract or engagement, within the scope of the partnership 
business. Restraints on this capacity, imposed by the part- 
nership agreement, are operative only between the partners 
themselves. They are not limitations of authority, as to 
third persons, dealing in ignorance of them, on the faith of 
the general nature and character of the partnership, and its 
business.— Vauldin v. Br. Bank Mobile, 2 Ala. 205; Catlin v. 
Gilder, 3 Ala. 536; Story on Partnership, $101. But one 
ra has not, without the consent of the others, power to 

ind the partnership, though he contracts in the firm name, 
by any contract not connected with and without the scope of 
the partnership business. The authority with which he 1s 
clothed, and on which strangers dealing with him as the 


representative of the partnership, have the right to rely, re- 
OL. LVIIL. 
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fers, and is confined to the business of the partnership ; and 
ofthe extent and character of that business, and the authority 
it involves, they must take notice at their own peril.—Cocke 
y. Br. Bank Mobile, 3 Ala.175. If the contract is not neces- 
sarily or usually incident to the business transacted by the 
partnership, the partner contracting is alone liable, unless the 
other partners have assented to it.—1 Am. Lead. Cases, 545. 
In the application of these general principles, regard must 
be had to the nature and objects of the partnership, and the 
business it is formed to transact. A partnership may be 
formed for the transaction of any lawful business, and part- 
nerships exist in most if not all professions, trades and oc- 
cupations. Some branches of business and some classes of 
ursuits involve, from their very nature, power and capacity, 
in either partner, more limited than that of necessity result- 
ing from others. Commercial partners have an implied au- 
thority to borrow money, to draw or indorse bills of exchange 
or promissory notes, in the firm name, binding the partner- 
ship, because these acts are incident to the nature of the 
partnership business, and may be necessary for its transac- 
tion. But partners in the practice of law or of medicine, 
have no such authority, because such acts are not connected 
with and are foreign to the nature of the partnership and the 
objects for which it is formed.—Am. Lead. Cases, 545. If a 
partnership is formed for, and engaged in buying and selling 
goods, it is not within the scope of its business to receive 
and undertake to collect promissory notes, or other evidences 
of debt; and one partner, by undertaking their collection, 
would impose no liability on the partnership, though con- 
tracting in its name.—Hogan & Co. v. Reynolds, 8 Ala. 59. 
This would lie precisely within the range of the business of 
oy omg in the practice of law, as that business is known to 
here pursued. Uncontrolled by evidence of usage, which 

in doubtful cases may determine the inquiry, the test to 
which the particular transaction must be subjected is, whether 
it is nih ome to the business‘in which the partnership is 
engaged.—Story on Part. §§ 111-113. If it be not, the part- 
nership is not lable, but only those partners entering into or 
assenting to the transaction. Partnerships in planting, or in 
farming, do not involve the power in each partner to borrow 
money, or to draw or indorse bills cf exchange or promissory 
notes, because such power is not necessary or appropriate to 
the business.—Collyer on Part. § 402, p. 366; Story on Part. 
$126. In Lea v. Guice, 13 Sm. & Mar. 656, a dormant 
partner, the partnership business being planting, was charged 
with a promissory note given by the ostensible partner in 
consideration of the loan of a promissory note of a third 
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person, which was used as money in paying a debt of the 
partnership for overseer’s wages. The articles of partnershi 
were in evidence, and as construed by the court, confe 
on the ostensible partner large discretion in the ma 
ment of the plantation, and authority to conduct it accord. 
ing to the necessities, usages, and customs of persons ep. 
gaged in the business of planting. As the partnership wag 
secret, evidence that'it was the usage of planters generally to 
borrow money and make promissory notes in the course of 
their business was peer The case has its peculiar facts, 
which controlled its decision. It is not intimated, that as 
matter of law, it can be declared from the nature, objects, 
and business of a planting partnersbip, that each partner 
can bind the partnership by making or indorsing promisso 
notes. It seems to us such power is not involved in the busi- 
ness of such partnerships, now becoming more frequent than 
formerly. The object and business for which they are formed 
is the cultivation, gathering, and sale of annual crops. It 
may be necessary to contract debts, in the course of the bus- 
iness, on short credits, maturing at or about the time the 
crops will be ready for sale; but it is not necessary to draw 
or indorse bills of exchange or promissory notes. If sucha 
power was implied, it would, contrary to the intention of the 
partners, involve not only the property each partner contrib- 
uted to the joint undertaking, but his entire credit and all 
his individual property. The business does not, as does the 
trade of merchants, include such power, and we cannot in- 
dulge the presumption that it is usually conducted by such 
instrumentalities. 

Though the note may not impose liability on the appellant, 
he may be liable on the original consideration, if Blair had 
authority to bind the partnership by the purchase of the 
mules. The saneneld prosecution of the joint undertaking 
required the employment and use of mules or horses suita- 
ble for plowing, hauling, ginning, and, it may be, other work 
necessary in planting, cultivating, gathering, and renderi 
marketable the crops produced. It is not insisted that Blair 
had any express authority to make such purchases, and bind 
the partnership for payment. The stipulation in the part- 
nership agreement, that the appellant should furnish the 
mules necessary, as a part of his contribution to the joint 
undertaking, excludes the idea of such authority, as does 
the stipulation that neither party should by any contract 
bind the other. The inquiry then is, whether the authority 
can be implied as a matter of law from the nature and char- 
acter of the business. When a contract is made by a mem- 


ber of a commercial partnership, the business of the part- 
VoL. Lvumt. 
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nership being shown, and the nature of the contract, as mat- 
ter of law, the court can generally determine whether it falls 
within the implied power of the respective partners. But if 
the partnershi is not commercial, it is a matter of difficulty 
to ascertain whether a particular transaction, not indisputa- 
bly within the scope of the partnership business, falls within 
the power of each partner which may be implied. In such 
cases it is said by Judge Story: “To answer the inquiry 
satisfactorily, it is not enough to show that in other trades 
or other business, certain rights, powers, and authorities are 
incident thereto, and may be lawfully exercised by each of 
the partners ; but we must see that they appropriately be- 
long to or are, by usage or otherwise, implied or incidental 
to the particular trade or business in which the partnership 
is engaged.” IEf a planting or farming peewee has any 
joint property, from its business, we would naturally suppose, 
it was the land it was cultivating, the team, and implements 
employed in the cultivation. These must exist and be in the 
possession of the partnership at the inception of its opera- 
tions. They are usually contributed by the respective part- 
ners at the time of entering on the joint undertaking, in such 
proportions as the agreement of partnership requires. Con- 
tracts for their purchase, made by one partner without the 
concurrence of the others, are not necessary or appropriate 
to the business. Such contracts are supported only when it 
is necessary to the successful conduct of the partnership 
business that power in the partner to make them should be 
implied, or the exercise of such power is according to the 
usages and customs of the business. If a power to pur- 
chase mules could be implied, the same implication would 
support a contract for the purchase or rent of land, or for 
the purchase of a gin, and the limit of the implication it 
would be difficult to define. If a court cannot clearly see, 
in reference to these non-commercial partnerships, that a 
particular contract made by one partner is necessary to the 
successful prosecution or in accordance with the usages of 
the business, it is better to let it stand or fall upon the ex- 
press authority which may have been conferred, or on the 
assent of the partners, than to indulge implications to sup- 
port it. 

It is scarcely necessary to add that the evidence fails to 
show that the appellant assented to or ratified Blair's con- 
tract of purchase. 

We are of opinion the City Court erred in ee 
ment against the appellant, and its judgment must be re- 
versed, and the cause remanded. 
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Hooks v. Anderson. 


Action on Promissory Note. 


Indorsement in blank of commercial note ; liability of endorser.—A person who 
writes his name in blank on the back of a note, negotiable and payable jn 
bavk, before it has been endorsed or put in circulation by the payee, is bound 
us though he made a perfect endorsement to another person; and the payee 
can not recover of him, without proof of a demand for payment at maturity 
and due notice of non-payment. ‘ 


AppraL from Mobile Circuit Court. 

Tried before Hon. H. T. Tounmin. ; 

The appellee, Diana Anderson, brought suit against Tur- 
ner and Boake, as makers “of a promissory note made b 
them on the 25th day of October, 1873, payable ninety days 
after date, to the order of the plaintiff, at the Southern Bank 
of Alabama.” 

Turner made no defense, and judgment by default was 
rendered against him. Hooks pleaded the general issue. A 
jury trial was waived, and the decision of the case submitted 
- an agreed state of facts. The note sued on was as fol- 
OWS : 


Mostiez, Oct. 25th, 1873. 
Ninety days after date I promise to pay to Diana Ander- 
son three hundred and seventen dollars and fifty cents, at 
the Southern Bank of Alabama, for value received. 
Henry TURNER. 
Endorsements on the back of the note : 
her 
S. W. Hooks. Diana 4 ANDERSON. 
mark. 


It was shown by the agreed state of facts that “Henry 
Turner, desiring to borrow some money from the plaintiff, 
proposed to give her a note signed by himself and some 
good and solvent person; that some days afterward he brought 
her the note signed by himself and said Hooks; that she 
knew Hooks and believed him to be good and solveat. Hooks 
had signed said note at the request of Turner and for his 
benefit, to add strength to the note, and to enable Turner to 
get money onit. Plaintiff, on these facts, gave Turner the 


money and received the note. She would not have parted 
VoL. Lyin. 
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with the money without the signature of Hooks or some 
other person becoming liable therefor with said Turner.” 

The court held that Hooks was liable to the plaintiff, and 
accordingly rendered judgment in her favor against Hooks, 
who excepted, and now assigns the ruling and judgment as 
error. 


E. S. Dafiaan, for appellant.—The law has long been set- 
tled in this State in favor of appellant.—Jordan v. Garnett, 
8 Ala. 610; De Yampert v. Milton, 3 Ala. 648. If, however, 
it should be held that Hooks’ is a regular indorsement, and 
the appellee is first indorser, then Hooks was discharged, 
because the note was not protested, and no demand made, 
nor notice given to Hooks.—Price v. Lavender, 38 Ala. 389. 


Boytes & OVERALL, contya.—Hooks put his name on the 
back of the note to enable Turner to, borrow money. This 
made Hooks liable as principal— Rey v. Simpson, 22 How- 
ard, 350. Justice CLirrorD says: “If he puts his name on 
the back of the note for the maker, at the time it was made, 
as surety for the maker, and for his accommodation, to give 
him credit with the payee, or, if he participated in the con- 
sideration for which the note was given, he must be consid- 
ered as joint maker ‘of the note.”—See, also, Price v. Laven- 
der, 38 Ala. 389. 


MANNING, J.—The note, on which this suit was brought, 
is negotiable and payable in bank—what is called commer- 
cial paper. It is made payable to appellee, (the plaintiff be- 
low), and was delivered to her with the name of the maker, 
Turner, at the end of it, in the proper place, and that of 
Hooks indorsed on the back; and these two persons were 
sued together as joint makers. Judgment by default was 
taken against Turner, and upon issue made by Hooks, judg- 
ment was rendered against him. No demand of payment of 
the note was made at its mattrity and notice of non-payment 
given to Hooks ; nor is there any excuse shown for not hav- 
ing done so. The only question is, whether or not, he was 
liable in this action and upon this state of facts. 

x The rule of decision in such cases in this State, was estab- 
lished many years ago. In Jordan v. Garnett (3 Ala. 610) 
the defendant's name was written on the back of an erdinary 
note, not commercial, when it was delivered to the payee. 
OrmonD, J., said, that defendant intended to bind himself as 
maker of the note, could not be supposed, for if he had he 
would have written his name at the bottom of the note. 
Neither was it a fair inference that the indorsement was 
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intended as a mere guaranty that the note would be paid at 
maturity ; for such would not have been the effect of a regu- 
lar assignment of the paper; and in the absence of proof it 
could not be presumed that the parties contemplated a 
greater liability than would be created by a regular assign- 
ment if the title had been in the assignor. ,The assignor of 
such a note would be liable, under the statute, for the 
amount of the note, only in the event a suit against the 
maker should be brought to the first term of court to which 
it could be brought after the maturity of the note. And it 
was, therefore, held that the undertaking of the defendant 
was an affirmation or warranty that the note, when due, 
could be collected, by due diligence, from the maker; and 
that, if no valid excuse existed, the maker must be sued to 
the first court after the maturity of the note, or the indorser 
would not be liable. 
* The same question arose upon a like irregular indorse- 
ment of commercial paper like the present, (a note negotia- 
ble and payable at the bank) by a defendant, to whom it had 
not been indorsed by the payee, in Milton v. De Yampert, (3 
Ala. 648). Judge Henry Goiprawalre, speaking of the case 
of Jordan v. Garnett, supra, said: ‘We held that one who 
placed his name on an assignable, as distinguished from a 
negotiable, security, was not to be presumed to take upon 
himself a greater liability by such a blank signature, as is 
here shown, than he would have incurred by a regular 
indorsement. The same rule must be applied to this case, 
but the legal result is somewhat different, and this arises 
from the fact, that in this case, the note is negotiable and 
payable in bank.” That able judge then argued that, as such 
an irregular indorsement is connected with and dependent 
upon the note or writing upon which it is made, it must im- 
port a liability ranging according to the nature of such note, 
and “that the liabilities of imperfect indorsements must be 
referred to and deduced from the securities on which they 
are found.” And hence, he concluded that the imperfect 
indorsement must be governed by similar rules to those 
applicable to perfect indorsements, and that in the absence 
of any excuse, a similar degree of diligence is necessary to 
charge one who becomes bound by an imperfect indorse- 
ment, as is necessary to charge an actual indorser.” | 
In the course of the investigation, alluding to the diversity 
in the decisions of similar cases in other States, Judge 
GoOLDTHWAITE said: “In such a condition of adjudication, 
we are thrown upon principles, and it is evident that we 
must get our answer from the paper itself.” And after- 


wards, when he had enunciated the rule above stated, he 
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says: “We have not been able to perceive that any other 
general rule can be deduced from elementary principles, 
capable of covering all cases in which imperfect indorse- 
ments may be made.” 

This decision has ever since been considered as establish- 
ing the law in such a case, and it is so referred to by 
Waker, C. J., in Price v. Lavender, 38 Ala. 389. He says: 
“Whatever may be the law in other countries, the law is set- 
tled in this State with respect to such indorsements, that, 
unexplained, they impose a liability in favor of the person to 
whom the indorsement is made against the indorser, which 
is strictly analagous to the liability upon a regular indorse- 


ment.” 

These decisions constrain us to say that the judge of the 
Circuit Court erred in his ruling. 

Let the judgment below be reversed, and the cause be 
remanded. -¢ 


Morgan & Raynor, Trustees, v. Don- 
' oOvan. 


Real Action in the Nature of Ejectment. 


1. Common title; source of ; who can not deny.—Where plaintiff and defend- 
ant claim under a common source of titlke—the one by conveyance at execu- 
tion sale of the property of a corporation, and the other under deeds of trust 
executed by it—neither can deny the source of their common title; and the 
plaintiff can not assert the want of power in the corporation to acquire the 
property, and to convey it by mortgage; if, however, the property had been 
acquired by a contract which remained executory, either party in a suit to 
enforce the contract, might raise the question as to the power of the corpora- 
tion te acquire such property, and upon showing that the contract was ultra 
vires, could defeat recovery; so, also, the inquiry would be material in a pro- 
ceeding to vacate the charter for misusey, or to set aside the contract, as with- 
out the pale of corporate authority. ae 

2. Charter of railroad company, and mortgages construed.—The charter of a 
railroad company empowered it, among other things, to construct and operate 
a railroad between the cities of Mobile and New Orleans, and to acquire and 
hold such real property ‘‘as may be necessary and convenient, for the con- 
struction, maintenance and management of the railroad,” and also to acquire 
“any steamboats, piers, wharves and the appurtenances thereunto belonging, 
that the directors may deem necessary, profitable and convenient for the cor- 
poration to own, use and manage, in connection -with said railroad.” 

In deeds of trust, executed by the railroad corporation, the words of con- 
veyance were qualified by clauses like the following: “The lands occupied b 
said railroad, or hereafter acquired, owned and occupied . . including 
depots, &c., now owned and occupied, or hereafter acquired in connection 
with said portion of said railroad, situate upon or lying within the limits of 
said cities, or upon or adjacent to said portion of said railroad, and the route 

(16) 
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and line thereof,” In another mortgage or deed of trust, the conveyance wag 
qualified as follows: ‘*All depots, station-honses, wharves and warebouses 
now owned and occupied, or hereafter to be acquired, and used in 
connection with its said railroad, together with all steamboats, and personal 
property used, or hereafter to be used, exclusively for the constructing, main- 
taining, operating or conducting the business of its said railroad.” Held, 

1. The charter anthorizes the corporation to acquire and hold prop. 
erty to be used in the construction, maintenance and operation of the road, or 
in connection therewith; but not the acquisition of property not needed or 
used, for one of these purposes, or in connection with such purposes, 

2. The mortgages conveyed only such property, real or personal, as was 
useful and necessary and employed in the construction, maintenance, opera- 
tion, repair and preservation of said railroad: and property acquired and 
owned, and not used or to be used in connection with the railroad, and in 
promotion of the direct and proximate purposes of its construction, did not 
piss, 

3. Property bought of an opposition steamship line, not with a view of 
employing it in connection with the business of the road, but to withdraw it 
from business, thereby preventing competition, was not authorized to be 
acquired by the charter, and not coverei by the granting clauses in the 
mortgages. 


ApprEaL from Circuit Court of Mobile. 

Tried before Hon. H. T. Tounmn. 

The appellee, Isaac Donovan, on the 9th day of October, 
1873, brought a real action in the nature of ejectment against 
John A. Jacques, to recover certain wharf lots in the city of 
Mobile. The case was continued for several terms, and tried 
in June, 1876. Jacques had surrendered possession after 
suit was brought, and the appellants, E. D. Morgan and 
James A. Raynor, trustees under a deed of trust made by 
the New Orleans, Mobile and Chattanooga Railroad Com- 
pany, (then the New Orleans. Mobile and Texas Railroad 
Company), on the Ist day of January, 1869, and who had been 
in possession since February, 1875, claiming title, were, by 
consent, substituted in place of Jacques, who was decease 
and they pleaded not guilty. ; 

In an agreement made between the parties, it is recited 
that “the trustees entered and hold possession under the 
orders of the Cireuit Court of the United States, in a suit 
therein pending in the city of New Orleans for the District 
of Louisiana, which, by its terms, put and confirmed them in 
possession as trustees and receivers of the property conveyed 
and described in said deed of trust; but it is agreed that 
this suit is to proceed against said Morgan and Raynor as 
if the Circuit Court had assented to the same, and leave had 
been given to plaintiff to sue the said Morgan and Raynor.” 

The property in controversy was conveyed to the New Or- 
leans, Mobile and Texas Railroad Company, by one Charles 
Morgan, on the 12th day of December, 1871, which convey- 
ance was duly recorded. It consists of four wharves or 


wharf lots, on Mobile river, fronting on Front street on the 
VoL. LVI. 
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west, and Government street dock and wharf on the south. 
Plaintiff deduced title as follows : 

Donovan obtained judgment against the railroad company 
on the 28th day of February, 1873, execution received by 
sheriff March 17th, and levied March i8th, 1873, on the 
8 ge! in controversy. Two other persons had also recov- 
ered judgments against the company. Execution on the 
first of these came into the sheriff’s hands February 19th, 
1873, and was levied on the same property March 13th, 1873 ; 
on the second, execution was received February 11th, 1873, 
and levied on the same property, on the same day. On the 
14th day of June, 1873, he sold and conveyed the premises 
to Donovan, plaintiff in this suit, who, before bringing it, 
demanded possession. 

The evidence shows that the New Orleans, Mobile and 
Texas Railroad Company took possession early in the year 
1872, employing Jacques as wharfinger, “to keep the prop- 
erty in repair, to contract with steam-boats and vessels for 
the use of the property, in receiving and discharging car- 
goes, and to collect wharfage from merchants and others who 
might desire to receive or ship freight over the same.” The 
property was “not adjacent or contiguous to any other rail- 
road property, but was separated therefrom by blocks of 
stores belonging to private owners, public streets, and by 
Government street wharf, and also partly by an empty or 
vacant dock.” A map, showing the locus in quo, and the sit- 
uation of the railroad depot, was introduced in evidence; 
but it has been impossible to procure a lithograph of it, so 
that it might be here incorporated. The testimony also 
showed, that the property had “never been used as appurte- 
nant to or in connection with said railroad, or in receivin 
or shipping freight from or to said railroad, or for solvent 
purposes.” There was testimony that on one occasion a 
temporary track was built that a car might get on the wharf, 
and a car was so put on the wharf. It seems, however, that 
this was not a bona fide use, having occurred after levy of the 
executions under which the sale and deed were made to 
plaintiff in this suit. The cars could be moved on this 
track “only by use of crow-bars and tackle, having to be con- 
stantly shifted, to get them around the street corners.” This 
car and track were soon removed, the track being an inse- 
cure and temporary affair. 

It was shown that the wharves were acquired by the rail- 
road company, under a contract with Morgan, which was 
intended “to adjust various matters in controversy, and to 
establish harmonious relations between them. Morgan had 
been running a line of steamers between Mobile and New 
Orleans. Under this contract the line was withdrawn 
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shortly afterwards, and after the boats were taken off, the 
company took possession.” ‘The road was completed be- 
tween Mobile and New Orleans about a year before tne con- 
tract was made; and both the contract and deed bear date 
December 12th, 1871. 

Jacques remained in possession of the property until No- 
vember, 1873. The New Orleans, Mobile and Chattanooga 
Railroad Company, which was authorized by its charter to 
construct and operate a road between Mobile and New Or- 
leans, had, in the meantime, changed its name to that of the 
New Orleans, Mobile and Texas Railroad Company, and 
having defaulted in the payment of interest on the 22d day of 
March, 1873, surrendered its property to Gardner & Butler, 
trustees of the second mortgage, who had the same fore- 
closed in the United States Court for the District of 
Louisiana. A sale was made in June, 1873, which was con- 
firmed by that court, and a deed made to the trustees on 
June 14th, 1873, who purchased in behalf of the bond- 
holders, secured by this second mortgage, who organized a 
corporation under the old name of the New Orleans, Mobile 
and Texas Railroad Company. In February, 1875, default 
having been made in the payment of interest, secured by 
the first deed of trust, possession of its property was deliv- 
ered to Morgan and Raynor, trustees in said deed, (Raynor 
having been appointed in place of Oakes Ames, deceased,) 
and they filed a bill for foreclosure, and for their appoint- 
ment as receivers in the meantime. The United States 
Court for the District of Louisiana, in which the bill was 
pending, appointed them receivers accordingly, confirming 
them in their possession of the property conveyed by the 
mortgages, &c. 

The first mortgage spoken of, was executed January Ist, 
1869, and the second mortgage on the 8th day of April, fol- 
lowing, and both were duly recorded. A very full state- 
ment of the provisions ot these mortgages, as also of the 
charter of the company, is given in the opinion, and need not 
be here repeated. 

This was substantially all the evidence, and the court, at 
the request of the defendants, charged the jury in writing, 
after stating the claim of title of the parties, as follows: 

“From this concise statement of the case it will be seen 
that the controversy arises between the titles of the parties. 
The whole question is, therefore, did the title pass under the 
trust deeds to the defendant? Do the deeds cover the prop- 
erty? If so, the plaintiff has no title and cannot recover 
here. The land and wharves in question were not owned by 


the railroad company at the time the mortgages were execu- 
Vou. LY1I. 
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ted and are not named or described therein, but were sub- 
sequently acquired. If they were used and managed in con- 
nection with the railroad; if they were essential to its use 
and enjoyment; if they were held by the company for legit- 
imate railway purposes, then they did pass by the deeds, and 
plaintiff cannot recover. Now, the company was authorized 
to acquire lands and wharves, and mortgage them ; as to this 
there is no dispute, but that the company mortgaged the 
lands and wharves in question is disputed. The particular 
lands which were to be acquired, after the trust deeds were 
executed, must necessarily be lands that the company was 
authorized to acquire for legitimate purposes, for its legiti- 
mate use, and that were reasonably in contemplation of the 
arties at the time the trust deeds were executed. 

“If the land in question, when acquired, was appropriated 
to corporate objects and uses, and is necessary for the enjoy- 
ment and exercise of any franchise of the company, although 
acquired after the execution of the deeds, it passed by the 
trust deed; but if not dedicated to corporate purposes, if 
not necessary for the enjoyment and exercise of any fran- 
chise of the company, it did not pass, and was liable to the 
legal claims of other creditors, and this plaintiff must recover ; 
and it is referred to you, gentlemen, to ascertain this ques- 
tion of fact, under the legal rules above stated. I charge 
you, then, in substance : 

“Tf you believe from the evidence that the property de- 
scribed in the complaint is the same property that is 
described in the four deeds from Rufus Dane, sheriff of Mo- 
bile county, to the plaintiff, and that the said lands and 
wharves are the same which were conveyed by Charles Mor- 
gan and wife to the New Orleans, Mobile and Texas Rail- 
road Company, and that the said lands and wharves were 
purchased by said railroad company after the completion of 
said railroad between Mobile and New Orleans as the same 
is now constructed, and that the said property is not con- 
nected with the said railroad nor contiguous nor adjacent 
thereto, and is not necessary, nor is, nor has been used for 
railroad purposes by said railroad company, but is entirely 
disconnected from said railroad and all of its other property, 
then you must find for the plaintiff.” 

“To which instructions, so given by the court, in writing, 
as requested by defendants, they, the said defendants, ex- 
cepted.” 

Thereupon the defendants requested the court, in writing, 
to give the following charges : 

“1. If the jury find that the property lies within the city 
of Mobile, and was owned by the New Orleans, Mobile and 
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Texas Railroad Company, under a conveyance from Charles 
Morgan, and that there has been a default in payment of 
interest, as set forth in the records in the cases of Gardner 
and Butler, and Morgan and Raynor, the defendants have 
the best right, and plaintiff can not recover. 

“2. Ifthe property described lies within the city of Mo- 
bile, and is wharf property, purchased by the New Orleans, 
Mobile and Texas Thailread Company, and near its line of 
railroad, subsequently to the mortgage, it is included in the 
terms of the mortgage; and if defendants are in possession 
under their deed, and orders of the United States Court at 
New Orleans, they are rightfully in possession, and plaintiff 
can not recover. 

“4. If the property lies in the city of Mobile, and is situ- 
ated in connection with the railroad depot and railroad, as 
shown in the map and evidence of location ; and was acquired 
of Charles Morgan, as by his deed, and was possessed by the 
company until surrendered to Gardner and< Butler, and 
it was held ander that deed till the entry of Raynor and 
Morgan, then the wharves are included in the mortgages, and 
the verdict should be for Raynor and Morgan; and that, 
under the decrees, sales and other proceedings in the Cir- 
cuit Court of the United States, the defendants are entitled 
to possession and a verdict.” 

The court refused these instructions, and the defendant 
excepted. 

The plaintiff then requested the following charges, in 
writing, which the court gave, and the defendants excepted : 

“A. IEf the jury believe that the property described in the 
sheriff’s deeds to Donovan is the same described in the 
complaint, and that the property described is not connected 
with or adjacent to said sat and is not used for railroad 
purposes, and is not necessary for the convenient use and 
operation of said railroad, they must find for the plaintiff; 
and the burden of proof is on the defendants to show that 
said after acquired property was purchased and used for 
necessary or legitimate railroad purposes in connection with 
the said road. 

“B. That it makes no difference to what use the defend- 
ants do or have put said property, described in the com- 
plaint, if the said wharves are not adjacent to or connected 
with the said railroad and was not purchased to be used, and 
was not in fact used, for legitimate railroad purposes by the 
railroad company itself in the operation and management of 
the railroad, they must find for the plaintiff. 

“C. If the jury believe that the wharves in controversy 


were purchased from Charles Morgan by the railroad com- 
Von. Lym. 
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pany for the purpose of buying off his opposition line of 
steamboats between Mobile and New Orleans, and that the 
said property is not adjacent to or connected with the other 
property of the railroad of said company, and was not used 
or necessary for railroad purposes or in connection with the 
operation of said railroad, they must find for the plaintiff. 

“PD. That no property was conveyed by the proceedings 
in the United States Circuit Court fo the defendants, except 
such as was conveyed in the mortgage, and no property is 
conveyed in the mortgage to defendants except such as was 
acquired and used for railroad purposes by the said com- 
pany. 

The charge of the court, the refusal to charge as requested, 
and the giving of the charges requested by the plaintiff, are 
now assigned as error. 


GeorceE N. Srewart, and Jonn A. CampBeELt, for appel- 
lants.—This was a statutory real action to recover posses- 
sion, and in such action only a plaintiff who has had posses- 
sion can recover, against one who entered and unlawfully 
withholds. The statute is a special provision, unknown t& 
the common law, and applies only to special cases of tres- 
pass. The plaintiff elected to pursue this remedy when 
ejectment was open -to him, and he must prove his case, as 
he laid it.— Glover v. Bush, 47 Ala. 173. He never had pos- 
session. Defendants never entered unlawfully. The court, 
in its charge, ignored the distinctive features of this action, 
and treated it as ejectment. 

II. The charter authorizes the railroad company to main- 
tain, manage, use and enjoy any railroad property, steam- 
boats, wharves, and appuctenances that the directory may 
deem necessary, vooliie and convenient for the corpora- 
tion to own, use and manage in connection with the railroad. 
Express power to purchase was thus given, and having the 
power to own and purchase, the railroad company had the 
right to mortgage. For what purpose the property was pur- 
chased, or how it was used, was an immaterial inquiry in 
this suit. The plaintiff is neither the sovereign, to institute 
an inquiry whether the corporation has purchased property 
not authorized to be held by it, nor is hea stockholder, com- 
plaining of a misapplication of corporate funds in an unau- 
thorized purchase.— Whitman v. Mining Co. 3 Nevada, 386; 
17 Wisconsin, 372; 22 New York, 258; Smith v. Sheely, 12 
Wallace, 358; 12 Mass. 102; Spear v. Crawford, 14 Wen- 
dell, 20. The validity of the conveyance is conceded when 
both parties claim through it. 

III. The language of the conveyances is certainly broad 
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enough to cover this property. The instrument evinces a 
purpose to convey every thing. Its language is broader 
than that in many conveyances, held to pass all after 
acquired property. In King v. Marshall, 33 Beavan, 563, the 
descriptive words were, “all the lands, tenements and estate 
of the company.” Jn re Marine Insurance Co. Law Rep. 4 
Kq. Cases, the words were: “Our undertaking and property, 
receipts and revenues.” In Jilson v. Boyce, 2 Otto, 320, the 
words of the act of the Legislature of Missouri, were “That 
the bonds sbould constitute a first lien and mortgage on the 
road and property of the company.” The Supreme Court, 
commenting on the statute, say : “The generality of its 
language forms no objection to the validity of the mortgage. 
A deed of all my estate is sufficient. So a deed of all my 
lands, wherever situated, is good to pass title. A mortgage 
of all my property, like the one we are considering, is suffi- 
cient to transfer title.”—4 Co. 427; 10 Paige, 140; 1 Atk. on 
Cor. 2. The same doctrine is stated in 2 Lomax Dig. 212. 
See, also, Dillon v. Barnard, 21 Wallace, 430; Pierce v. Emory, 
032 N. H. 484; Galveston v. Cowdrey, 11 Wallace, 459. 

IV. If Morgan, by running a line of steamboats in oppo- 
sition, rendered the business of the road not only unprofita- 
ble, but ruinous, it certainly became necessary, convenient 
and profitable to purchase that line or its appurtenances. 
The motives of the purchase were immaterial, if the com- 

any had the right to acquire this property. It was not 
io to put cars on it, all at once—it may not have done 
so, because of inability to carry out plans for increasing 
depot facilities entertained at the time of the purchase, or, its 
directory may have changed their views. The proof does 
not justify a finding that the purchase was made merely to 
buy off Morgan’s line. Even if it were the case that the sole 
motive for acquiring the wharves from Morgan was to avoid 
competition, that would not make the purchase void.—46 
New Hamp. 284; Capper v. Earl of Lindsay, 3 House of 
Lords Cases, 293; 14 Eng. L. and Eq. 9; 18 L. and Eq. 87; 
15 Jur. 979; 20 Law J., N.S. (Chan.) 248 ; 1 Eng. Rw. Cases, 
462, 58; 9 Sim. 264, 


Gay orp B. Ciark and Frank B. Cian, Jr., for appellees.— 
The law, as well as the written agreement, should confine 
the controversy to a comparison of the respective titles to 
the property in question, which the parties had acquired 
from the New Orleans, Mobile & Texas Railroad Company 
as a common source. 

The defendants (appellants) claim, that the trust deed of 


January, 1869, conveyed to them in express terms, all prop- 
Von. Lym, 
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erty, real and personal, which was then owned or which 
might thereafter be acquired by the Railroad Company, within 
and between the limits of the cities of New Orleans and Mo- 
bile; that the property being within the limits of the city of 
Mobile, is embraced in, and passes to them by the terms of 
the deed; and that the judgments, and sheriff’s deeds to 

laintifis, being subsequent to the making and recording of 
the mortgage, are subject thereto. To this we reply for the 
appellees, that the property is not within the express terms 
of the mortgage. The thing conveyed is a railroad, con- 
structed and to be constructed ; described as lying between 
the cities of New Orleans and Mobile, and within the limits 
of said cities, on the route or line of said railroad—the 
entire thing which the company was authorized to own and 

ossess for the exercise of its franchises. But the grantors, 
not satisfied with such general description, proceed to a par- 
ticular enumeration of what constitutes the railroad at i its 
appurtenances. The descriptive portion of the deed is not 
broad enough to embrace in its terms after acquired prop- 
erty not purchased nor occupied for railroad purposes ; prop- 
erty not contiguous, adjacent or appurtenant to the railroad 
itself, and not essential to the convenient enjoyment of the 
company’s franchises. The dollar bonds, a copy of which is 
set out in the deed, show how the deed was construed at the 
time by the parties themselves. The property is there de- 
scribed as follows, viz: “All that portion of the railroad of 
said company lying (within the States of Louisiana, Missis- 
sippi and Alabama) between the city of New Orleans and the 
city of Mobile, and within the limits of said cities, together 
with all the real and personal property, equipments and ap- 
purtenances of said company, acquired or to be acquired 
upon or adjacent to said section of said railroad, as in said 
deed of trust is fully described.” Even if the general terms 
of the deed are broad enough, they must be construed in 
connection with the particular, words, and be referred to 
property of like character and description —Sedgwick, Stat. 
and Const. Law, 423 ; Potter’s Dwarris on Stat. and Const. L. 
p. 272, N. 3. A sweeping clause is often put in “to guard 
against accidental omission, but in such cases it is meant to 
refer to estates or things of the same nature and description 
with those already mentioned.”—Broom’s Maxims, 275, 276, 

The property particularly enumerated is only such as ap- 
pertains to the construction and operation of the railroad, 
and the evident object of the conveyance was to borrow 
money for the completion of an uncompleted railroad, so as 
to enjoy the franchises granted by the charter, and to give 
as a security such after completed railroad and its franchises. 
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II. The property sued for, did not pass under the mort- 
gage, because not in contemplation of the parties at the time 
of its execution The intention must be drawn from the deed 
itself, and the circumstances of its execution, and the legal 
duty and capacity of the contracting parties.—Pollard et als, 
v. Maddox, 28 Ala. 321. See, also, U. States v. Union Pacific 
Railroad, 1 Otto R. 72: The intention of the parties to a 
deed thus made manifest, must prevail ; and general language 
will not be allowed to defeat such intention.—Potter’s Dwar- 
= on Stat. & Const. Law, pp. 175, 176; Broom’s Maxims, 

76. 

The law considers that every corporation chartered with 
limited powers, will act within the scope of such powers— 
will do its duty, and will not disregard the restrictions 
which, on grounds of public policy, are placed on its opera- 
tions by the terms of its charter. 

The hen: presumption, then, is that at the time the rail- 
road company made its deed of trust to the defendants, its 
intention was to do only that which it was lawfully author- 
ized to do in furtherance of its legitimate objects; and the 
after acquired property which it then intended to convey, 
was only such as it had a legal right to acquire. 

In holding that the parties to the deed contracted in con- 
templation of the powers of the company to acquire property, 
we must determine, by reference to its charter, what those 
— were ; and we submit that the intention of the legis- 
ature, as determined by a proper construction of the entire 
act, is to limit the power of the corporation in the acquisi- 
tion of property, to such only as should be obtained for, and 
which was necessary and convenient for the railroad and its 
operation.— Vermont Central R. &. Co. v. Burlington, 28 Vt. 
454, 

It will not do to segregate certain general words from the 
context, and hold that the company possesses all the powers 
which the isolated expression, without regard to the general 
intent and purpose of the act, might import. Such an oper- 
ation drone often lead to absurd conclusions. 

Take, as an illustration, section 19 of the charter, which 
contains language broader and more general than is found 
in any other portion. By this section, “if any person wil- 
fully do, or cause to be done, any act or acts whatever, 
whereby any building, construction, or work of said corpo- 
ration, or any engine, machine, &ec., shall be stopped, ob- 
structed, injured or destroyed, the person so offending shall 
pay” double damages to the corporation, and may be indict- 
ed and punished by imprisonment. Could it be reasonably 


contended, that if the company should purchase a saw mill 
Vou. LVI, 
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in any part of the city, and should operate said mill and 
peddle ahate therefrom, as an ordinary dealer, and a person 
should obstruct, injure or destroy the wagons or mill, that 
such offender could be punished under this act? Yet, fail- 
ing to observe that the object and purpose of the act, was to 
protect the public from the inconvenience and danger arising 
from an injury to the railroad itself, and not to make the 

roperty of the corporation any more sacred in the eyes of 
the law than that of others—the claim of appellants goes to 
the extent of sustaining such punishments, and because the 
letter of the law is in terms broad enough to cover the case. 
Qui heret in litera, heeret in cortice. 

The burden of proof was on defendants to show that the 
property was acquired for the use of the railroad, that it was 
necessary and convenient therefor, and was, in fact, so used. 
Shamokin Val. R. R. Co.. v. Livermore, 47 Pa. St. 465; 
Plymouth R. R. v. Caldwell, 39 Pa. St. 337. Disability to 
mortgage after acquired property, is the rule; ability, the 
exception; “and he who Bn the exception must prove it.” 
Palmer v. Wright, Supreme Court of Indiana, Feb. term, 1877 ; 
cited in 4 Cent. Law Jour. 548. But defendants have shown 
that the only purpose of the purchase, was to buy off a com- 
peting line of steamboats. It could not have been in the 
contemplation of the parties to the mortgage made in 1869, 
that after the completion of the road, the company would 
buy off competition, and that the property which might be 
accidentally secured thereby would be covered by the mort- 

age. 

Nothing the first or second mortgage trustees did, or 
purpose doing to the property, can affect the legal rights of 
the parties. It was the company which held the charter and 
the powers thereunder to acquire lands; and the title of the 
plaintiff to the property is affected only by the status of the 
company in its relations thereto. A delivery of the property 
by the company to the trustees, would make no difference, 
Parish v. Wheeler, 22N.Y. 494. In Myer v. Johnston, 53 Ala. 
237, this court said, “A corporation, being a creation of leg- 
islative enactment, has only such powers and capacities as it 
is endowed with by its charter. Persons who Teal with it, 
are presumed and required to know, what its powers and 
capacities are; and they contract with it in reference to the 
extent thereof, and with the understanding that the lan- 
guage of their contract is to be limited and construed ac- 
cordingly.” 

Ill. The trust deed is not valid either in law or in equity to 
convey the property in controversy. 
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At common law, a party could not sell nor convey that 
which he did not, at the time, own or control.—Ofis v. Sill, 
8 Barb. 102; Seymour v. Canand and N. F. R. R. Co. 25 Barb. 
284, and cases cited by Church, of counsel. Ib. p. 295. See, 
also, Coe v. C., P. & I. R. R. 10 Ohio, St. R. 372; Pierce v, 
Emory, 32 N. H. R. 484;. Morrill v. Noyes, 56 Maine R. 456, 
and numerous authorities cited by counsel and courts in 
above cases. The deed of trust was not a valid conveyance 
of the wharves, at common law; and there is no general stat- 
ute abrogating the common law rule in this State. The de- 
fendants, to sustain their title, must find an express authority 
in the charter of the company, enabling it to make the mort- 
gage in question, and to give it, when made, the effect that is 
claimed. It may be argued, “that the purpose in borrowin 
the money was to construct the road; that the money had 
to be borrowed before the road could be constructed; and 
that there was necessarily implied a power to mortgage the 
railroad before it was constructed; and, as the franchise to 
use the road passed with it, that all property necessary and 
convenient for the exercise of those franchises should pass 
also, as appurtenant to the railroad.” But, the implication, 
must go no further than the necessity requires. Money was 
to be borrowed and property purchased “for the purpose of 
constructing and maintaining the railroads.” And the mort- 
gage on the railroads so constructed or to be constructed, 
and the property so purchased or to be purchased, with the 
franchise to enjoy the same, alone was authorized to secure 
the payment of such loan. Cessant ratione legis, cessat tpsa 
lex.— Winslow, trustee, v. Woodward, 18 B. Monroe, 4431 (on 
pp. 445-6; Dinsmore v. R. d& M.S. R. Co., 12 Wis. BR. 649; 
Plymouth R. R. Co. v. Colwell, 39 Pa. St. 337. A statutory 
power to convey after acquired property of any kind, is in 
derogation of a well established common law principle, and 
is an exception to a well recognized rule of law, and hence is 
to be strictly construed as against the grantees of the power 
and those claiming by virtue of an exercise of such power.— 
Pennsylvania Railroad Company v. Canal Commissioners, 21 
Pa. St. 22. 

The description in the mortgage of the land acquired and 
to be acquired, must be deemed to refer to the charter, and 
the law } 7 the land which the mortgage is designed to 


cover,” and “that the rights of the mortgagees as against 
the judgment creditor, only extend to the particular lands 
designated by statute, and which the company was author- 
ized to and did take for the use of the road.—Seymour v. The 
Canandagua, &c. Railroad Company, 25 Barb. 284; Taber v. 
The Cincinnati Railway, 15 Ind. 459; Parish v. Wheeler, 22 
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N. Y. 498; Walsh v. Barton, 24 Ohio St. R. 28. And an exe- 
eution creditor can levy on property of the company not so 
acquired. The company, although it may have acted ultra 
vires in the purchase, is, as well as those claiming under it, 
estopped from setting up the infirmity of its title—22 N. Y. 
R. and 24 Ohio St. R. supra. 

If the company had not the right and power to take this 
property in invitum for the purpose and in the manner of its 
acquirement, it could not have been conveyed in the mort- 
gage; for the property which has only a potential existence, 
or which may be in expectancy or contingent, can not be 
mortgaged or assigned, unless the existence or expectancy 
be based on a right in esse.—19 Ala. R. 162; 35 Ala. 570; 
42 Ala. 255; 11 Ala. 977; 2 Kent’s Com. 144. The trust deed 
would not, even in a court of equity, give to defendants any 
title, or right in the property sued for. A lien in equity 
must have a specific reference to some designated property, 
either in esse or expectancy—property particularly pointed 
out or described.—25 Barb. supra; Ludlow v. Hurd, 1 Dis- 
ney, 552; 1 Redf. on R’ways (4th ed.) 489, note. The deo- 
fendants can not rely on the mortgage to Gardner and Butler, 
which is a second mortgage, and not connected with their 
title. At the time of the levy by the sheriff, the property 
was in the hands of the company’s agent, Jacques. Even if 
the wharves had been surrendered to the trustees of the sec- 
ond mortgage, of which there is no evidence, and their pos- 
session had been confirmed by the United States Circuit 
Court at New Orleans—before the sale by the sheriff—the 
sale could not be avoided, as was suggested, by the doctrine 
laid down in the case of Wiswall v. Sampson, 14 How. 52. 
This property could not be brought under that rule. The 
United States Court of Louisiana could not have actual pos- 
session, by its receivers, of property situated in Alabama.— 
Revised Statutes United States, $$ 737-742, inclusive. No 
court can extend its arms so as to hold in gremio legis prop- 
erty situated without and beyond the confines of its territo- 
rial jurisdiction. “The circuit court of each district sits 
within and for that district, and is bounded by its local limits. 
Whatever may be the extent of their jurisdiction over the 
subject matter of suits, in respect to persons and property, it 
can only be exercised within the limits of the district.”— To- 
land v. Sprague, 12 Peters’ R. 300. See, also, Boyce’s Execu- 
tors v. Grundy, 9 Peters’ R. 275. “A receiver’s right to the 
possession of the debtor’s property, is limited to the juris- 
diction of his appointment.”— Booth v. Clark, 17 Howard, 
322 (on p. 334); High on Receivers, $47. Courts have some- 
times sought to bring property in foreign jurisdictions under 
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the control of their receivers.—Shaw v. Shore, 5 L. I, N. S., 
ch. 79. But this power is not based on any jurisdiction over 
the thing itself, or any right to affect the property directly, 
It can only be enforced by an injunction on the parties within 
jurisdiction of the court, and rests entirely on the coercion 
of the person. It affects only such rights and interests as 
are represented in the cause or can be brought into the forum 
by proceedings in personam.— Booth v. Clark, supra; High on 
“ee $170; Ib. $471; Brigham v. Luddington, 12 Blatch 
C. C. 237. 


Boyes & OVERALL, same side.—The railroad company had 
no power under its charter to acquire the property in ques- 
tion. The power and authority conferred by the charter 
must be construed in connection with the mortgage, and 
when this is done, it will be seen that the railroad company 
had no authority to acquire any lands not to be used in con- 
nection with the business of operating said railroad.—4 Ala. 
558; 36 Ala. 317. 

2. Although the railroad company had no power under its 
charter to acquire lands, except such as were to be used in 
operating the railroad, yet Morgan sold and conveyed the 
lands to the railroad company and received the purchase- 
money and put the railroad company in possession of the 
lands, and he and all other persons who claim under or 
through his deed are estopped from denying title in the rail- 
road company.—19 Miss. R. (11S. & M.) 327; 1 Jones (N. C) 
L. 547; Smith v. Kelly, 12 Wal. R. 331; 19 Ala. R. 193; 27 
Ala. R. 582; 3 Head. (Tenn.) 8; 2 Humph. (N. C.) 251; 4 
Wash. C. C. 609; 7 Cal. 419; 1 Mass, 219; 2 A. K. Marsh 
(Ky.) 454; 17 Geo. 301; 19 Ind. 331; 31 Dl. 501. The rail- 
road company is estopped from denying title in itself—13 
Pick. 116; 3 Litt. Ky. 334; 9 Cush. 540; 58 Ill. 78; 38 Ala. 
395 ; 19 Ala. 436; 17 Ind. 211; 11 Ohio, 475; 4 Peters, 401; 
6 Peters, 598; Shep. Touch. 53; 32 N. Y. 295. 

A party cannot go behind an estoppel and set up a claim 
upon which it operates—18 Ala. 514; 1 John C. R. 166; 
1 Sandf. C. R. 244; 1 Mart. & Yerg. 333; 12 Allen (Mass.) 
141; 6 Ohio, 87; 4 McCord, (S. C.) 246. 

3. The mortgage only covered such lands as the company 
owned at the time it was made, and lands after acquired for 
railroad purposes.—25 Barb. R. 311; 3 Zabr. (N. J.) 511; 12 
Wis. 649; 47 Penn. S. 465; 50 Mo. 30; 22 N. Y. 494; 2 Red- 
field on Railways, 484, 489 and 493; 11 Wis. ~07; 32 N. H. 
484; 3 Green Ch. 377; 53 Mo. 308; 18 Vt. 484. 

4. No rights at law to after acquired property could be 
had by the trustees until they took possession.—25 Barb. 


VoL. LVIIL 
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supra ; 18 B. Monroe R. 431; 14 Gray (Mass.) 566; 49 Ind. 
441; 15 Ohio St. R. 523; 1 Otto R. 603; 12 Wal. 365. The 
trustees were not entitled to the earnings of the railroad 
prior to their possession—and property purchased with such 
earnings is liable to creditors. 


STONE, J.—The argument is suggested that by the pur- 
chase of the property in controversy, The New Orleans, Mo- 
bile & Chattanooga Railroad Company did an act ultra vires, 
and that, therefore, the railroad corporation did not acquire 
any title which it could convey or pledge by mortgage deed. 
The title of plaintiff below—appellee here—rests on these 
foundations: First, a legal title to the premises in the de- 
fendant corporation ; second, a judgment and execution lien 
against such corporation ; and, third, a levy upon, and sale 
and conveyance of the title of the lands to the plaintiff be- 
low. A purchaser at sheriff's sale acquires only such title 
as the defendant in execution had ; and if his ownership be 
not a legal title, the holder of such deed can not maintain 
ejectment.—See You v. Flinn, 34 Ala. 409, 415, and authori- 
ties. Both parties, plaintiff and defendant, in the court be- 
low, trace their title to a common origin, the New Orleans, 
Mobile & Chattanoog Raailroad Company. Donovan, the 
plaintiff, was required to show a legal title in the corpora- 
tion to maintain his suit; while the defendant could stand 
still and rely on the weakness of his adversary’s title. We 
think the doctrine of estoppel can not be invoked in this 
ease to benefit appellee. His purchase at sheriff's sale is an 
affirmation that the railroad corporation held a title— a legal 
title. His success in this suit depends on that. He can not 
be heard, in one and the same suit, to assert that other and 
incompatible proposition, that the corporation owned no 
property or interest in the lots which it could = The 
railroad company either had title, or it had not. We think 
both parties are estopped from disputing the common source 
of their titles. — Gantt v. Cowan, 27 Ala. 582. 

If the contract by which the railroad company acquired 
the lots had remained executory, and there had been a suit 
to enforce such contract, or to recover for its breach, then 
the question of ultra vires would have been material ; and if 
successfully asserted would have defeated a recovery, whether 
the suit was brought by or against the corporation.— Grand 
Lodge v. Waddill,36 Ala. 313; Waddill v. Ala. & Tenn. R. R. 
35 Ala. 323; Dil. Munic. Corp. § 381, and note 2, 749; Abb. 
Corp. 258, §$ 414, 415; 870-1, §$3, 4, 12; Cooley Cons. 
_ Lim. 196. 

And in some other forms of proceeding, such, for instance, 
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as a proceeding to vacate the charter for misuser, or to get 
aside the contract as without the pale of the corporate an- 
thority, by one or more persons interested in the corporation, 
the question we are considering would be pertinent and im- 
portant.—Abb. Corp. 413, $1, et seg; Whitman G. & S. Min- 
mg Co. v. Baker, 3 Nev. 386. 

It is neither a ground of recovery or defense in this ac- 
tion. —Abb. Corp. 258, $§ 416, 423; Jb. 870-1, §$9, 10, 11; 
Whitehead v. Vineyard, 50 Mo. 30 ; 3 Nev. 386, supra ; Waldo 
v. Chicago St. P. R. R. Co. 14 Wisconsin, 575; Farmers & 
M. Bank v. Railroad Co. 17 Wis. 372. 

We think the sole question necessary to be considered in 
this case is, whether the mortgages embrace and convey the 
lots and wharves in controversy. If the terms of the grant- 
ing clauses are broad enough and specific enough to include 
them, then we think there is no question that the title to the 
defendants is paramount to that of plaintiff. On the other 
hand, if the mortgages do not convey them, then the plain- 
tiff has the superior title. We quote from the act of incor- 
poration a as aid in enabling us to determine the true 
meaning and scope of the mortgage conveyances. 

The act which incorporated the New Orleans, Mobile & 
Chattanooga Railroad Company (now New Orleans, Mobile & 
Texas Railroad Company), approved Nov. 24, 1866—Pampb, 
Acts, 6—contains the following grants of power ; and, it fis 
believed, none other that bear on any question presented by 
this record : 

By section 1, the corporation is “authorized to have and 
to hold real and personal property for the object, purpose, 
and business of said corporation within this State, or within 
any other State, sovereignty or government that may sanc- 

ion, authorize, and permit the same.” 

By section 3, “to own and possess any real and personal 
estate that may be granted, devised or given to it, by or from 
any person or persons, corporation or association, and to ob- 
tain by purchase, and to own and possess any real and per- 
sonal estate that may be necessary and convenient for the 
construction, maintenance, and management of the said rail- 
roads, . . . . totake and hold for the same and for 
the purpose of necessary depots, stations, cuttings, turnouts, 
and for obtaining stone, and gravel, and timber for the con- 
struction of said railroads, and lands belonging to the gaid 
State of Alabama, and extend along or adjacent to the route 
or course of said railroads, that may be necessary for the 
construction, maintenance and security of said railroads; 
and said corporation is also hereby authorized to lay out 


their said railroads, or either of them, within the State of 
Vou. LVI. 
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Alabama, not exceeding two hundred feet wide, upon any 
lands within said State, and to take and possess the same ; 
and for the purpose of necessary turnouts, depots, cuttings, 
and embankments, and for obtaining stone, gravel, and tim- 
ber for the construction and maintenance of said railroads, 
to take and possess as much more lands as may be neces- 
sary for the construction, maintenance, and security of said 
railroads.” 

Section 6 contains the following language: “That said 
corporation, being hereby authorized to purchase, receive, 
and hold such real estate as may be necessary and conve- 
nient in accomplishing the object for which this corporation 
is organized, it may, by its agents, surveyors, engineers, ser- 
vants, enter upon all lands and tenements through which it 
may conclude to make such railroads; and survey, lay out, 
and construct the same, and may agree and contract for the 
land, right of way, with the owners of the land through 
which it extends, to make said roads.” 

Section 15: “And, in like manner, this corporation may 
obtain, by purchase or grant, from any person or corpora- 
tion, and afterwards maintain, manage, use, and enjoy any 
railroad, railroad papey and appurtenances, any steam- 
boats, piers, wharves, and the appurtenances thereunto be- 
longing, that the said directors may deem necessary, profita- 
ble and convenient for this corporation to own, use, and 
manage in connection with its said railroads.” 

Section 17: “ That this corporation is authorized and em- 
powered, from time to time, to borrow money, or to pur- 
chase property upon its own credit, for the purpose of con- 
structing and maintaining said railroads, or establishing con- 
tinuous and connecting line of railroads, as heretofore pro- 
vided ; and, as evidence of the indebtedness of said com- 
pany for such loans, on the purchase of said property, may 
issue its corporate bonds and promissory notes, bearing in- 
terest at a rate not to exceed eight per cent. per annum, and 
to secure the payment of said bonds and notes, may mort- 
gage its railroad, its capital stock, its corporate franchises, 
and any of its real and personal property, or any part or por- 
tion of the same.” 

On the first day of January, 1869, the said railroad cor- 
poration executed its first mortgage to trustees to secure the 
——— of its first mortguge bonds, about four millions of 

ollars in amount ; and therein conveyed “the railroad of the 

party of the first part, lying between the city of New Or- 

eans, in the State of Louisana, and the city of Mobile, in the 

State of Alabama, and within the limits of said cities, as the 

same is located, surveyed, =n or shall be here- 
( 
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after constructed, by the party of the first part in the States 
of Louisiana and Mississippi, and Alabama, and on the route 
and line of said railroad, between the cities aforesaid, in- 
cluding the right of way and all other rights, interests and 
estate of the party of the first part, in and to the lands oe- 
cupied by said railroad,-or hereafter acquired, owned and 
occupied by said party of the first part, including all depots, 
station-houses, engine-houses, car-houses, freight-houses, 
wood-houses, or sieds, and all machine-shops, and other 
shops and buildings now owned and occupied, or hereafter 
acquired, in connection with the said portion of said rail- 
roads, situate or lying upon or within the limits of said cities, 
or upon or adjacent to the said portion of said railroad and 
the route or line thereof, together with the superstructure 
and tracks thereon, and including the iron rails, and all the 
appurtenances thereof; also, all rolling stock, engines, cars, 
tenders, tools, machinery, fixtures, fuel, and materials, and 
all other personal property appertaining to, or used, or here- 
after used, by the party of the first part, exclusively, for the 
constructing, operating, repairing or replacing of said por- 
tion or section of its railroad, in and between said cities of 
New Orleans and Mobile, or any part thereof, now belong- 
ing to the said party of the first part, or to be by the said 
party of the first part hereafter acquired and applied to the 
use of said portion of said railroad; also, all the franchises, 
rights and privileges of the party of the first part, corporate 
or otherwise, to construct, maintain and manage said portion 
or section of its said railroad, or connected with or relating 
to the same, or the construction, maintenance, or use there- 
of, . . . . together with all and singular the tene- 
ments, hereditaments and appurtenances thereto belonging, 
or in anywise appertaining, and the reversions, remainders, 
tolls, incomes, rents, issues and profits thereof; and, also, 
all the estate, right, title, interest, property, possession, claim 
and demand whatsoever, as well in law as in equity, of the 
said party of the first part, of, in and to the same, and any 
and every part thereof.” 
On the 8th day of March, 1869, the said corporation made 
a second mortgage to trustees, to secure the payment of its 
second mortgage bonds, about four millions additional, and 
therein conveyed “any and all railroad or railroads of the 
said party of the first part, lying in the States of Texas, 
Louisiana, Mississippi, Alabama, Georgia and Tennessee, or 
any or either of them, constituting parts, portions or sections 
of its main or branch lines of railroads on the general route 
rescribed by its charter, or any amendment thereto, or 


ereafter to be authorized, whether now owned or hereafter 
Vou, Lyi. 
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to be constructed, surveyed, located or acquired, by the said 
party of the first part, including the right of way and all other 
rights, interests and estate of the party of the first part, in 
and to the lands occupied by said railroad or railroads, or 
hereafter to be acquired for that purpose, and in and to all 
lands owned and occupied, or hereafter to be acquired, owned 
and occupied by said party of the first part, for constructing, 
repairing, operating, or doing the business of its said railroad 
or railroads, or of any such branch railroad, and used there- 
for, or any part thereof; and including all depots, station- 
houses, engine houses, car houses, freight houses, store- 
houses, wharves, warehouses, wood houses or sheds, and all 
machine shops, repair shops, business offices, and other shops, 
offices and buildings, now owned and occupied, or hereafter 
to be acquired, and used in connection with its said railroad 
or railroads, or branches, or any part thereof, together with 
the superstructure or track now thereon, or hereafter to be 
placed thereon, and including the iron, rails, and all the 
appurtenances thereof ; also, all rolling stock, engines, cars, 
tenders, tools, machinery, steamboats, tugboats, and other 
boats and vessels, and their engines, boilers, machinery, 
tackle, apparel and furniture, fixtures, fuel and materials, and 
all other personal property appertaining to or used, or here- 
after to be used, by the party of the first part, exclusively for 
the constructing, operating, repairing, replacing, or conduct- 
ing the business of its said railroad or railroads, or branches, 
above mentioned, or any part thereof, now belonging to the 
said party of the first part, or to be by the said party of the 
first part hereafter acquired and applied to’ the use of said 
main or branch lines of its said railroad or railroads, or any 
part thereof; also, all the franchises, rights and privileges of 
the said party of the first part, corporate or otherwise, to 
construct, maintain and manage said railroad or railroads 
and branches, and every part thereof, or connected with or 
relating to the same, or the construction, maintenance and 
use thereof, or any part theteof, whether derived from the 
State of Alabama under its said act of incorporation, or from 
grants from other States, or from the United States of Amer- 
ica, or from any counties, cities, towns, or corporations, or 
from any person or persons whatsoever or whomsoever ; and 
also the right and privilege to receive the tolls, rents and 
incomes to be had therefrom, and the exercise of the same 
upon all parts thereof, and in all States, counties, cities, 
towns, and all places within or through which the same, or 
any part thereof, is now or shall hereafter be constructed 
and operated, together with all and singular the tenements, 
hereditaments and appurtenances thereto belonging, or in 
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any wise appertaining, and the reversions, remainders, tolls, 
incomes, rents, issues and profits thereof, and also all the 
estate, right, title, interest, property, possession, claim and 
demand whatsoever, as well in law as in equity, of the said 
party of the first part, of, in and to the same, and any and 
every part thereof.” 

The term railroad, in its broadest sense, has been some- 
times ruled to be very comprehensive, and to include within 
it the franchise, easement or right of way, road-bed, super- 
structure, depot buildings, turn-outs, rolling stock, shops, 
tools, materials, and all other property, real and personal, 
owned and used in connection with the road, or its operation. 
Pierce v. Emery, 32 N. H. 484. The grants of power to ac- 
quire real estate, found in the act incorporating the New Or- 
leans, Mobile & Chattanooga Railroad Company, are attended 
and qualified by the expressions, “that may be necessary, 
convenient, for the construction, maintenance, management, secur- 
ity of the railroad.” The clause most relied on by appel- 
lants—that which gives authority to acquire steamboats, 
piers, wharves, &c.—limits the power of the directors in the 
matter of their purchase, to such as they may “deem neces- 
sary, profitable and convenient for this corporation to own, 
use and manage in connection with its said railroads.” So, 
in the mortgages, qualifying clauses abound; such as, “the 
lands pees so by said railroad, or hereafter acquired, owned 
and occupied by said party of the first part, including all 
depots, &c., now owned and occupied, or hereafter acquired, 
in connection with the said portion of said railroads, situate 
or lying upon or within the limits of said cities, or upon or 
adjacent to the said portion of said railroad and the route or 
line thereof.” 

The clause in the second mortgage most relied on is as 
follows : “Including all depots, station houses, engine houses, 
car houses, freight houses, store houses, wharves, warehouses, 
wood houses or sheds, and all machine shops, repair shops, 
business offices, and other shops, offices and buildings, now 
owned and occupied, or hereafter to be acquired and used in 
connection with its said railroad or railroads, or branches, 
or any part thereof, together with .. steamboats, 
tug-boats, and other boats and vessels, and their engines, 
boilers, machinery, tackle, apparel and furniture, fixtures, 
fuel and materials, and all other personal property apper- 
taining to, or used, or hereafter to be used by the party of 
the first part, exclusively for the constructing, operating, re- 
pairing, replacing, or conducting the business of its said rail- 
road, or railroads or branches above mentioned, or any part 


thereof.” 
VoL. LyrI. 
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It will thus be seen, that not only all the grants of power 
to acquire property found in the charter, but all the words 
of conveyance employed in the mortgages, speak of property 
to be owned, occupied and used, in the construction and op- 
eration of the road, or in connection therewith. Property, 
real or personal, not wanted or used for one of these pur- 
poses, or in connection with one of these purposes, has no 
clause in either of the mortgages to cover it. 

In the State v. Commissioners of Mansfield, 3 Zabr. 510, the 
question was, whether a legislative commutation, or exemp- 
tion from taxes, accorded to a railroad company, exempted 
from levy and assessment of taxes, certain houses owned b 
the railroad company, “situate near the line of their road, 
and used exclusively by workmen and mechanics in the em- 
ploy of the company.” The charter of the company declared 
“that no other tax or impost shall be levied or assessed upon 
the said company.” The court ruled that the houses did 
not fall within the exemption, and employed the following 
language: “Power to construct a railroad, and establish 
transportation lines upon it, necessarily includes the essen- 
tial appendages required to complete and maintain such a 
work and carry on such a business; as the power to erect 
and maintain suitable depots, car houses, water tanks, shops 
for repairing engines, &c., houses for switch and bridge tend- 
ers, coal or wood yards for fuel for the use of their locomo- 
tives, &c., and these are within the fair construction of the 
exemption clause, because they are necessary and indispens- 
able to the operations of the company, and the accomplish- 
ment of the objects of their charter. But there must be a 
limit somewhere to this incidental power of the company to 
enlarge its operations and extend its property, without taxa- 
tion, under this exempting clause, and that limitation, I 
think, must be fixed where the necessity ends, and the mere con- 
venience begins. The necessary appendages of a railroad and 
transportation company are one thing, and those appendages 
which may be convenient means of increasing the advantages 
and profits of the company are another thing.” 

In Walsh v. Barton, 24 Ohio State, 28, the question, as in 
this case, was between an execution purchaser and a prior 
mortgagee. The court said: “The testimony shows that 
the railroad was not located on the lands embraced in the 
purchase of the defendant below, nor were the lots purchased 
by him ever used or appropriated for railroad purposes. The 
question then, is this: Was the entire tract of land em- 
braced inthe mortgage? We think not. The words “used or 
appropriated for the operating or maintaining the said 
road,” restrict the operation of the granting words, con- 
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tained in the mortgages, to such property, personal or real, 
of the company, as then was, or th ereafter might be, used or 
appropriated for operating or maintaining the road. An 
property which the company then owned, or ofneoaia 
acquired, which has in fact been used or appropriated for 
operating and maintaining the road, and none other, is sub- 
ject to these mortgages.” In Parrish v. W heeler, 22 a oe 
494, a raitroad corporation had given a mortgage on its real 
estate, railroad, bridges, ferries, &e., locomotives, engines, 
cars, tenders, shops, tools and machinery, and “all other per- 
sonal property whatsoever, in any way belonging or apper- 
taining to the said railroad of the said company.” Canal 
boats were purchased and paid for with the funds of the 
corporation, and used and run by it in connection with the 
railroad, but beyond its termination. It was held the canal 
boats did not pass by the mortgage. 

In Shamokin Valley Railroad Co. v. Livermore, 47 Penn. 
State, 465, a railroad company, holding town lots adjoining 
their road bed, ostensibly for a train to connect with river 
navigation, having mortgaged the entire road with its cor- 
porate privileges and appurtenances, but witnout specific 
mention of the lots, became embarrassed, and the mortgaged 
property was sold under proceedings thereon by the sheriff; 
the lots having been again sold under execution against the 
company, and bought by the plaintiffs therein, in an eject- 
ment therefor by them against the purchasers under the 
mortgage, the jury were instructed that if the lots were not 
appurtenant to the road, and essential and indispensabl 
necessary to the enjoyment of its franchises, and as me 
included in the mortgage, the plaintiffs were entitled to 
recover ; referring the question of appurtenancy and neces- 
sity to them as matters of fact. It was held that the instruc- 
tion was free from error. We think the word “indispensa- 
bly” before the adjective “necessary,” states the ee too 
strongly ; and that it should have been omitted. 

In Dinsmore v. Racine and Mississippi R. R. Co.12 Wiscon- 
sin, 649, the granting clause of the mortgage was: “The 
railroad company granted and sold,” &c., “all their railroad, 
with its superstructure, track and all other appurtenances, 
made or to be made in the State of Wisconsin, . . and 
all the right and title of the said parties of the first part, to 
the land on which the said railroad is and may be construct- 
ed, together with all rights of way now acquired and ob- 
tained, or hereafter to be acquired or obtained by the said 
parties of the first part, and including the depots, engine- 
houses, shops and other constructions at the city of Racine 


aforesaid, and at said town of Beloit, and all other places 
Yoru. LY. 
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along the line of said railroad, and the lots, pieces or parcels 
of land on which the same are or may be erected, and all the 
pieces of land which shall be used for depot and station 
yurposes, With the appurtenances, and all the embankments, 
es a viaducts, culverts, fences and structuary thereon, and 
all other appurtenances belonging thereto, and all the fran- 
chises, privileges and rights of the said parties of the first 
part, of, in, to, or concerning the same, . . to have and 
to hold the said premises and every part thereof, with the 
appurtenances, unto the said parties of the second part.” 
The railroad company had purchased a tract of land, de- 
tached from the track of the railroad, “for the purpose of 
getting wood and timber therefrom, to be used on said rail- 
road.” The question was, whether these lands passed by 
the mortgage? It wasruled that they did not. To the same 
effect are Seymour v. C. & N. F. R. 2. Co. 25 Barb. 284; Vi. 
Cen. R. Co. v. Burlington, 28 Vt. 193; Galveston Railroad Co. 
v. Cowdrey, 11 Wall. 459. And we do not consider the fol- 
lowing authorities, rightly understood, as warring in the least 
with these views.—/larris v. Elliott, 10 Pet. 25; Wilson v. 
Boyce, 2 Otto, 320; Diilon v. Barnard, 21 Wall. 480; White- 
head v. Vineyard, 50 Mo. 30; State v. Nor. Cen. Railway Co. 
18 Md. 173. In Pierce v. Emery, 32 N. H. 485, it was held 
that the mortgage conveyed everything the corporation pos- 
sessed ; and, even with that predicate, it would not be safe . 
to adopt the reasoning of the opinion, as a guide in other 
cases. See, also, Meyer v. Johnston, 53 Ala. 237. 

It resuits from what we have said above that the mort- 
gages conveyed only such property, real and personal, as was 
useful and necessary, and employed in the construction, 
maintenance, operation, preservation, repair, or security of 
the road; and that property owned or acquired, and not 
used, or to be used in connection with the railroad, and in 
promotion of the direct and proximate purposes of its con- 
struction, was not thereby conveyed. Buying off an oppo- 
sition line of steamers, with a View, not of employing, but of 
withdrawing them from the field of competition, with all 
attendant stipulations and incidents, falls without the pale 
of powers conferred by the act of incorporation, and is not 
covered by any provision in the granting clauses of the 
mortgages. 

The several rulings of the Circuit Court, excepted to, are 
in accordance with the views above expressed, and the judg- 
ment of the Circuit Court is affirmed, ; 
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Stewart et al. v. Ross. 
Ejectment. 


1. Error ; without injury, what is.—Where a cause is continued, as the judg- 
ment entry recites, ‘‘until the next term, with the express understanding that 
it is to be tried then, or dismissed from the docket,” it may be dismissal, on 
motion, at the second ensuing term, notwithstanding a continuance at the 
intermediate term; and if a judgment of non-suit is entered, instead of dis- 
missed, this is error without injury. 


AppEAL from Circuit Court of Mobile. 
The record fails to state the nanie of the presiding judge. 


GrorGE N. Stewart, for appellant. 
E. 8. DarGan, contra. 


MANNING, J.—This cause was begun in 1856, and was 
continued from term to term—sometimes by consent of par- 
ties by their attorneys, sometimes generally, and sometimes 
on condition if not tried at the next term it should be dis- 
missed. An order of the latter kind was made at the Spring 
term of the Circuit Court, 1869, which was not enforced. 

A similar order was again made at the fall term, 1873, (on 
the 23d of January, 1874). The cause was, as the ent 
recites, “continued until the next term of this court, wit 
the express understanding that it is to be tried then, or dis- 
missed from the docket.” This imposed on plaintiffs the 
duty of proceeding to trial or judgment at the next succeed- 
ing term, under the penalty assented to by them, that if they 
did not, their suit should be dismissed. Although, at the 
Spring term, 1874, this penalty was not enforced, and the 
cause was continued generally, the agreement upon record, 
of Fall term, 1873, was not discharged, but authorized the 
dismissal of the cause at the subsequent Fall term of the 
court in the year 1874. About the close of that term (Janu- 
ary 12, 1875) the order of non-suit complained of, was entered 
upon motion of defendant’s attorneys. 

The order should have followed the terms of the agree- 
ment, and dismissed the cause. But a non-suit when ordered, 
as in this case, is in effect a dismissal; and we do not per- 
ceive that any injury is done to appellants, by the adoption 


Vou. LVI. 














1877.] . OF ALABAMA. 265 


[Little v. The State. ] 


of the one form rather than the other. If there was error, 
it was error without injury. 
Let the judgment of the Circuit Court be affirmed. 


Little v. The State. 


Assault with Intent to Murder. 


1. Charge; when not part of the record.—A charge not set forth or identified 
by the bill of exceptions, and not marked “given” or ‘‘refused,” and signed 
by the judge, is not part of the record, and can not become such by being 
copied in the transcript. 

2. Same.—Although the presiding judge does not write “given” or “refused” 
upon a written charge, and does not sign his name thereto, yet, if the charge 
is set forth in the bill of exceptions, which shows that it was asked in writing, 
and that exception was reserved to the ruling of the court, error can be 
assigned in the appellate court on such ruling. 

3. Character ; presumption as to.—In the absence of all proof as to the 
character of the prisoner, it is not to be taken as either good or bad; and the 
jury can not presume that it is either the one or the other, but must base their 
verdict upon the evidence. 

4. Charge; what properly refused.—A charge which might lead the jury to 
believe that irrelevant matter as to the conduct of a third person, not on trial, 
should influence their verdict as to the prisoner, is properly refused. 


AppEAL from Circuit Court of Baldwin. 

Tried before Hon. H. T. Toutmiy. 

The appellant Little was convicted of an assault with the 
intent to murder one Daniel Weaver. 

The testimony showed that the night previous to the day 
on which the assault was made, Weaver, and others, “were 
out after, or looking for, John Little, brother of defendant.” 
The next morning the defendant, riding on a mule, saw 
Weaver on the road, and coming up within twenty paces of 
him, remarked, “you little son ofa bitch, who in the hell can 
you arrest?” and at the same time pointed his pistol at 
Weaver and snapped it. One witness, in answer to a ques- 
tion by defendant's counsel, as to whether he knew the gen- 
eral reputation of defendant for peace and quiet in the com- 
munity in which he lived, stated that he knew defendant as 
arowdy, drinking man, but upon the court’s explaining what 
was meant by “general reputation,” &c., answered that he 
did not know it. The foregoing was the substance of the 
testimony. The bill of exceptions states, the defendant reques- 
ted the following written charges: 1st. “The court charges the 
jury, that if they believe the defendant has proved a good char- 
acter for peace and quiet in this case, this itself may be sufficient 
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to generate a doubt, even though they had no doubt, but for 
such proof.” The court refused to give this charge and the 
defendant excepted. The defendant also requested the fol- 
lowing charge: 2. “The court charges the jury that they 
are the exclusive judges of the testimony, and unless there 
is evidence of John Little, brother of defendant, being 
charged with an offense, they can not consider any such fact, 
or assumed fact, even though each one of them knew, asa 
positive fact, that,John Little did commit some crime, and 
that he is now at large; in other words, the court charges the 


jury they can not consider any thing as evidence, unless it has been 


testified to or admitted to the jury.” The court gave the ital- 
icised portion of the charge, and refused to give the remain- 
der of it, and the defendant excepted. 

On the first page of the transcript, are copied what purport 
to be other charges. On some of these, as copied, the word 
“siven” was written, and on others, “refused.” These latter 
charges, however, were not identified in any way, neither was 
the name of the judge signed thereto, nor were these charges 
in any way identified or referred to in the bill of exceptions. 

The refusal of the latter charges, as well as the refusal to 
give the charges set out in the bill of exceptions, is now 
assigned for error. 


Joun H. Giennon, for appellant.—The court should have 
given or refused the second charge in the terms in which it 
was written. It was error to qualify it, or to refuse part 
and give part.—Edgar v. The State, 43 Ala. 45. Where the 
defendant's character is not proved to be either good or bad, 
the presumption of law is that it is good, and the charge 
requested, as to the defendant’s good character, was not ab- 
stract. It was correct as a legal proposition, and the court 
erred in refusing it. 


Joun W. A. Sanrorp, Attorney-General, contra.—The 
charges copied into the transcript, but not signed by the 
judge, or referred to in the bill of exceptions, are not part of 
the record, and can not be considered. As to the other 
charges, it is sufficient to say that they were abstract. 


MANNING, J.—The first of the assignments of error in 
this cause, relates to what purports to be a charge, number 
2, which, though set forth on the first page of this record, is 
not coatained in the bill of exceptions signed by the judge, 
and is not marked “refused,” or “given,” according to section 
3109 of the Code of 1876. It, therefore, constitutes no part 
of the case, ought not to have been copied into the record, 


and affords no basis for an assignment of error. 
VoL. LVI. 
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We call attention to the fact, that section 3109, above 
referred to, concerning charges of the court to the jury, asked 
by either party in writing, makes it the duty of the judge not 

only to write “given” or “refused,” as the case may be, on 

such written charges, but also to “sign his name thereto.” 
Such a charge “thereby becomes a part of the record.” It 
does not become so unless it be signed by him. Nor can we 
then reverse for error therein, unless it be duly shown that 
an exception was taken. 

The writings, numbered as charges 4 and 5, to which other 
assignments of error refer, and which, also, are on the first 
page of the record—though they have the word “refused” 
written on them—are not signed by the judge, and they can 
not, therefore, be accepted as properly before us for consid- 
eration. But the bill of exceptions shows that charges to 
the same effect were requested on behalf of defendant, and 
refused by the judge, to which refusals the defendant ex- 
cepted. We shall, therefore, proceed to an examination of 
them. 

By the first of these charges, the judge was asked to in- 
struct the jury, that if defendant had proved a good char- 
acter as a quiet and peaceable man, that fact may be suffi- 
cient to generate a doubt of his guilt, though otherwise they 
would have had none. This charge would have been ab- 
stract. There was no evidence of his good character before 
the jury. The attempt to prove it failed. And in Danzer v. 
The State, 54 Ala. 131, we said: “While it is true that the 
law presumes every one to be innocent, until the contrary 
appears by evidence, it does not presume every one to have 
agood character. . . . In the absence of all proof on 
the subject, his character is not to be taken as either good 
or bad, and the jury are not authorized, by assuming that it 
is one or the other, to let it have any weight in inclining 
them toward either his acquittal or his conviction. In such 
a case their verdict should be founded entirely on the evi- 
dence legally introduced, and not on any idea unsupported 
by direct testimony, concerning his general character.” The 
charge requested was, therefore, properly refused. 

The other charge asked was also properly refused. 
Whether John Little, a brother of the defendant, was guilty 
of a crime for which he ought to have been arrested, or not, 
was wholly irrelevant to the inquiry whether Joseph Little 
was guilty or not of the offense for which he was prosecuted. 
The jury ought not to have been led to suppose, as they 
might have been, by the charge requested, that John Little’s 
conduct should, in any way, influence their verdict upon the 
indictment against Joseph Little. 











) 
| 
| 
| 
| 


| 





268 SUPREME COURT (Dec. Term, 


[Ex parte Nettles. ] 


We find no error in the record, and the judgment of thg 
Circuit Court must be affirmed. 


Ex parte Nettles. 
Application for Habeas Corpus and Bail. 


1. Murder ; classification of under our statutes.—While our statutes haye 
classified murder, they have, in no instance, reduced a common law murder 
to a lesser offense; and every murder at common law is stili murder under opr 
statutes. 

2. Same; what constitutes.—Where a party enters into a contest dangerously 
armed, and fights under an undue advantage, though mutual blows pass, it ig 
not manslaughter, but murder, if he slays his adversary pursuant to a pre 
viously formed design, either special or general, to use his weapon in a cage 
ot emergency. 

3. Bail; rules governing applications for.—No general rules can be laid 
down governing every case where bail is applied for; but it is a safe practice 
to deny bail, whenever the court would sustain a capital conviction by the 
jury, if pronounced on the evidence introduced on the application for bail, 

4. Same ; decision of primary tribunal denying; weight to be accorded to.— 
Where the decision of the primary tribunal, denying bail, is sought to be re 
viewed, and the correctness of its decision rests on the weighing of evidence, 
the appellate court can not be unmindful of the superior advantages which 
the lower court has, by observing the conduct and demeanor of witnesses, in 
determining the weight which should be attached to the testimony of the differ- 
ent witnesses, and will not interfere, unless it is very clear that the primary 
court has erred. 

5. Dying declarations ; what are not.—Deceased received a cut two and 4 
half inches in length, between the seventh and eighth ribs, and died six days 
afterwards. On the evening on which he received the wound he was asked 
what he thought of his chance of recovery, and on looking towards his attend- 
ing physician was told that both he and another physician thought the wound 
a very serious one. The deceased said, however, that he hoped to recover. 
Held : Declaration made at this time, as to the rencountre, in which the wound 
was received, are not admissible as dying declarations. 

6. Murder; what not competent evidence on trial for.—The fact that a neice 
of the deceased made a charge that the prisoner had insulted her, and that 
this was known to both parties, is competent on the trial of the prisoner for 
murder; but is not permissible to prove as a fact that such insult was given 


The petitioner, William H. Nettles, being confined in the 
jail of Dallas county, under an indictment for the murder of 
one B. F. Powell, applied to the judge of the Circuit Court 
(Hon. Grorce H. Crate) for habeas corpus and bail, which 
was refused. The testimony on the hearing was taken down 
in writing; exceptions were reserved to the various rulings 
of the court, oat tothe refusal to grantbail on the evidence. 
And the application is here renewed under section 4850 of 
the Code of 1876. William M. Nettles, the father of the pe- 


titioner, was examined as a witness, and testified that, on 
Vou, LYmL 
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the day of the homicide, and just before it occurred, he was 
with his son at his place of business, when his son stated 
that he wanted to go and see Mr. Frank Powell (the de- 
ceased), who was employed at a livery stable about four or 
fve hundred yards distant, and explain to him a difficulty 
which had just occurred between the ‘petitioner and Tom. 
Powell, brother of deceased, in reference to alleged dishon- 
orable proposals made by Nettles to their neice, as “Frank 
Powell was a reasonable man ;” that at the time of this re- 
mark he had in his hands a small knife, with which he was 
scraping his finger-nails ; that five or ten minutes after this, 
and after the difficulty, he saw kim again, and noticed a small 
ent on his hand, and a bruise on his ear and the side of his 
head, which appeared to have been caused by a blow. 

The petitioner introduced Dr. J. P. Furniss, who testified 
that he was a practicing physician, and had been called to 
see the deceased ; that he found on his person an incised 

netrating wound of the abdomen, between the seventh and 
eighth ribs; that the wound was made with a sharp instru- 
ment, which must have been at least two and a half inches 
in length ; that after the examination, he told deceased that 
his wound was a serious one, and repeated to him what Dr. 
Riggs had said to witness about the wound, to the same 
eflect. Witness stated that he was present when 8. W. John, 
esq., asked Powell what he thought of his chances for re- 
covery, and that Powell then turned an inquiring look to said 
witness, who then and there told Powell that his wound was 
avery serious one, and repeated to him what Dr. Riggs had 
said as to the character of his wound; that John then and 
there wrote down the answers of deceased to the questions 
asked him. This witness further testified that the p semsaner 4 
in answer to a question whether he expected to recover, re- 
plied, “I hope to do so.” The petitioner then offered in 
evidence, as the dying declarations of Powell, his answers 
as written down by John, which the court excluded. 

The defendant then introduced one Bussey, who testified 
that, in two or three minutes after he was cut, Powell laid down, 
exclaiming “He has killed me; Iam a dead man.” And in con- 
nection with this evidence, again offered to introduce the 
answers to the questions of John, as the dying declarations 
of Powell, and they were again excluded. Moore, the pro- 
prietor of the stable where the homicide occurred, testified 
that Nettles came in the back door of the stable shortly before 
Powell was cut, and asked witness where Powell was. Powell, 
who was in the mule lot, camein, when Nettles called to him 
twice ; they walked meeting each other,and the first word he un- 
derstood was Powell’s calling Nettles a liar; Powell slapped Net- 
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tles with his left hand open, knocking off his hat ; Nettles then 
struck Powell and ran out ofthe front door of the stable. This 
witness testified that he did not see any weapon in Nettles’ 
hand when he came in, nor during the combat, nor when he 
ran out; and that he first noticed that Powell was cut after 
he came back from the front door, where he followed Nettles 
when he ran. On cross-examination, this witness testified 
that he did not hear what was said by the parties previous 
to Powell’s calling Nettles a liar; that Powell slapped Net- 
tles immediately after the ward liar was used, and that Net- 
tles struck Powell immediately on being slapped, and ran off, 

One Bussey, a witness for the State, testified that he was 
in the livery stable when the cutting took place; that when 
he first heard words, he was coming out of the mule yard, 
and that he got up on the fence, which divided the mule 
yard from the stable, and saw the deceased and some one 
that he did not know, who were five or six feet apart, cursin, 
each other. This witness testified that he first heard Powe 
with an oath say, “Go away; I am busy;” and that he 
thought Powell said, “I will see you at another time ;” that 
the other party cursed Powell, and Powell struck him with 
his fist ; that the other party went back a step or two, and 
then came towards Powell and struck at him; that Powell 
then said, “Where is my knife, where is my knife;’ then the 
man who struck Powell left by the front door of the stable 
“in a pretty fast trot.” On cross-examination, this witness 
stated that the first thing he noticed was Powell saying ina 
loud tone, “Damn you,” or “God damn you;” that the next 
thing he heard was the other party say, “Damn lie,” or 
“Damned rascal,” he could not say which ; that Powell struck 
a pretty severe blow; that the other man had his side face 
to witness, and his left hand across his breast as if defend- 
ing himself, and that he struck Powell with his right hand; 
that he saw Powell make another effort to strike about the 
same time the man struck him. 

One Daimwood testified that he was marshal of Selma, 
and that on the day of the homicide he was called to his 
office and found Nettles there in the custody of two _police- 
men; that he did not examine his person; that he noticed 
his right ear looked red or purple ; and that he found a knife 
in the turn-key’s desk, where it had been placed by the po- 
licemen who arrested Nettles. Witness then produced the 
knife, which he testified he had kept locked up, and testified 
that he had examined the knife and found no blood on it. 
The father of the petitioner was than recalled, and _ testified 
that the knife was the one which his son had in his hand 


when he started to see Powell. 
VoL, LvIt. 
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One Robert, a witness for the defendant, then testified that 
he was a policeman on the day of the homicide, and that he 
first saw defendant after he had been arrested ; that his ear 
was then red, and one of his hands scratched. 

One West, also a witness for defendant, testified that he 
was a policeman, and that in company with one Quartermas 
he arrested defendant on the day of the homicide; that the 
carried him to the marshal’s office, where he was searched, 
and a small knife found on his person. Witness thought the 
knife produced by Daimwood was the one found on Nettles. 

One Quartermas, also a. witness for petitioner, testified that 
he arrested the defendant on the day of the homicide, and 
took from his pocket a small knife, with a blade about one and 
a half inches long. This witness could not identify the knife 
produced by Daimwood as being the one taken from Net- 
tles. He testified that, his atttention being called to it, he 
noticed that one of Nettles’ ears looked as if he had been 
slapped or struck. 

The State introduced one Thomas Powell, the brother of 
the deceased, who testified that he was standing in the 
door when the difficulty between his brother and Nettles 
occurred ; that he and Nettles had just been released from 
arrest for disorderly conduct, and that they both arrived at 
the stable about the same time; that he saw his brother 
come out of the mule shed, and heard Nettles call to him 
twice ; that his brother replied that he did not have time to 
attend to Nettles, to which Nettles replied, “ You have got 
to see me ;’ to which his brother answered, “ Well, if vou 
have got to see me, what is it?” that he could not under- 
stand what Nettles then said, but heard his brother say, 
“Nettles, there is no use for you to parley with me, for you 
have insulted my neice, and no gentleman would do it;” to 
which Nettles replied, “You are a God damned son of a bitch ;” 
that his brother then slapped Nettles with his left hand 
open, and Nettles returned the blow; that both blows were 
struck almost at the same time, and that no other blows were 
struck ; that Nettles then ran out of the stable, followed by 
his brother, to the front door. 

One Steward Farr, a witness for the State, testified 
that he was present when the difficulty occurred ; that when 
Nettles came in, the first thing he said to Powell was that 
“He wanted to see him ;” that Powell asked Nettles “ What 
he wanted to see him for;”’ to which Nettles replied that 
“He wanted to see him, that was what he wanted with him ;” 
Powell said “You are the one that started the fuss a little 
while ago ;” Nettles replied, “I was not ;’ Powell said, “You 
were,” and Nettles said, “ Whoever says so, is a damn liar ;” 
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Powell started towards him ; Nettles turned and met him; 
Nettles struck Powell, and Powell hit at Nettles, knocking off 
his hat and catching hold of Nettles; Powell put his hand 
into his pocket to get his knife; Nettles then struck Powell 
in the side, jerked loose and ran ; Powell followed him to the 
front door, and then came back into the stable. This wit- 
ness testified that he saw Nettles when he came in at the 
back door ; that he had a knife in his hand, which he held 
with the blade up his arm on the outside of his sleeve. This 
witness, when cross-examined, stated that Powell struck but 
one lick, and that he (witness) caught hold of Powell by the 
lappel of his coat with his right hand when he tried to get 
his hand in his pocket to get his knife. 

The State then introduced Estelle Brown, who testified 
that she was the neice of, and resided with the Powells; 
that, while coming home from school, Nettles accosted her 
on the street, walked on her way home with her, and made 
indecent proposals to her, as to meeting him at night, offer- 
ing to pay her if she would do so; that she made no reply 
whatever to these questions, and when she arrived at home 
informed her uncles of them. This evidence was objected to 
by the defendant, but his objections were overruled by the 
court, and he excepted. 


Tuos. H. Warts, for petitioner.—Our constitution and laws 
ive to the accused the legal right to bail, unless the proof 
is evident, or the presumption great, that he is guilty of mur- 
der in the first degree; that alone being punished capitally. 
The common law rule, refusing bail after indictment is found, 
has been abrogated by our constitution and laws.—See Lx 
parte Bryant, 34 Ala. 270; 19 Ala. 561; 30 Ala. 43; Lb. 49; 
28 Ala. 89; 53 Ala. 495. The question here presented is, 
whether the defendant, on the testimony before the Circuit 
Judge, is shown to be guilty of murder in the first de- 
gree. In determining this question, the Court must give the 
defendant the benefit of all reasonable doubts ; and if the 
court is not convinced, under this rule, that the defendant is 
guilty of murder in the first degree, he is entitled to bail as 
a matter of right.—See Ex parte Bryant, supra, and authori- 
ties there cited. In other States having constitutions and 
laws as to bail like ours, the rule above stated is sanctioned. 
See 2 Ashm. (Pa.) 230; 27 Ind. 92; 30 Miss. 681; 39 Miss. 
721; 36 Miss. 742;9 Dana, (Ky.) 40; 11 Leigh, 677; 24 
Ark. 275 ; 25 Texas, 33; 41 Texas, 213; 7 La. An. 247. 
Under our law, to constitute murder in the first degree 
there must be a willful, deliberate, malicious, and premeditated 
killing. If it is not deliberate and premeditated it is not mur- 
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der, although it may have been malicious and willful ; and if 
the offense charged is not murder in the first degree bail 
must be granted as a matter of right. There is no discre- 
tion in the judge about it.—See authorities, supra. The facts 
must show, with reasonable certainty, that the defendant is 
guilty of murder in the first degree, or bail is a matter of 
right. Where a judge has refused bail, his finding on the 
facts is not entitled to the same weight as if the finding was 
on a final trial. The Supreme Court will weigh the evidence 
without regard to the finding of the judge below.—27 Ind. 
87. The facts in this case, to say the least of them, leave it 
in grave doubt whether malice or premeditation can be imputed 
to the defendant, if they do not clearly show a case of self 
defense ; and if any of the necessary ingredients of murder 
are in doubt, the defendant is entitled to the benefit of the 
doubt. 


Attorney-General SanrorD, and 8. W. Jon, contra.—The 
evidence sought to be introduced as dying declarations, was 
properly excluded. To admit them as such, they must be 
made “under the sense of impending dissolution, when ev- 
ery hope of the world is gone, and every motive to falsehood 
silenced.” Powell himself believed he would recover, and 
the physician had only told him that he was very seriously 
hurt.—52 Ala. 192; 47 Ala. 9; 12 Ala. 764; 1 Moody and 
Robinson, 551. 

The evidence of Estelle Brown was properly admitted ; it 
was offered to explain the defendant’s conduct at and before 
the difficulty, and for this purpose was clearly admissible.— 
49 Ala. 381; 17 Ala. 618; 23 Ala. 44. This evidence was 
also offered to show motive on the part of the defendant, and 
any evidence, however slight, tending to show motive, is ad- 
missible.—47 Ala. 573; 56 Ala. 573; 17.Ala. 30; 26 Ala. 31; 
46 Ala. 703; 17 Ala. 618. This evidence was also admissible 
to show the state of feeling between the deceased and his 
slayer.—9 Conn. 47. 

The rules governing application for bail to this court, after 
the lower has refused it, may be condensed into two. First, 
that it is alwaysa safe practice to refuse bail, in all cases, when 
a judge would sustain a capital conviction on the evidence ex- 
hibited to him; and, second, that, in viewing the action of 
the judge below it should be clear that he has erred in his 
judgment, or this court should abstain from interference.— 
53 Ala. 495. Under these rules, and in the light of the evi- 
dence, the circuit judge properly refused bail, and this court 
must be satisfied that in doing so he committed no error. 
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STONE, J.—There is very great want of order, method, 


and completeness in the presentation of the evidence in this 
record. The distances and relative position of the places 
mentioned are, as a rule, not so explained as that we can be 
— by their consideration. This testimony was, no 

oubt, understood in the examination before the circuit 
judge ; for the trial was had where the homicide was com- 
mitted, before a judge who is supposed to be familiar with 
the localities described. Hence, he had advantages which, 
in the state of this record, we can not enjoy. 

“All persons shall, before conviction, be bailable by suffi- 
cient sureties, except for capital offenses, when the proof is 
evident, or the presumption great.”—Declaration of Rights, 
$17. See, also, Code of 1876, $4842. The rules for admit- 
ting to bail in capital cases, under constitutions and statutes 
similar to ours, have been very differently declared in differ- 
ent States. In Wray, ex parte, 30 Miss. 673, the majority of 
the court, pronouncing on the constituents of murder, as- 
serted principles which we emphatically disapprove. We 
can not too strongly express our condemnation of the popu- 
lar fallacy, to use no stronger phrase, therein unfortunately 
countenanced, which we believe is annually rushing scores, 
if not hundreds of our citizens into eternity, red with their 
own blood causelessly shed. Until courts and juries learn to 
place a proper estimate on the sacredness and inestimable 
value of human life; learn that life is not to be taken to 
avenge an insult, even though gross; learn that feloneous 
homicide, even willful and deliberate murder, may be com- 
mitted during a personal, nay, mutual rencontre ; until jaries 
learn that the crime of murder is not expunged from our stat- 
ute book, nor retained only for the friendless or humble, we 
may expect the carnival of the manslayer to be prolonged, 
if not intensified. We have been led to these strong ex- 
pressions by the extraordinary rulings found in the case of 
Ex parte Wray, supra. We are glad to know that one of the 
justices—Judge Hanpy—spoke out in no ambiguous terms in 
condemnation of the pernicious doctrines of the majority 
opinion. He asserted the true principles of the law that 
have come to us sanctified by the wisdom and philanthropy 
of centuries: the law that takes life regretfully, but with 
unflinching purpose to protect and preserve human life, by 
— the murderer. “If a party enters into a contest 

angerously armed, and fights under an undue advantage, 
though mutual blows pass, it is not manslaughter, but mur- 
der,” if he slay his adversary pursuant to a previously formed 
design, either special or general, to use his weapon in an 


emergency. None but a wicked and depraved heart will de- 
Vou. Lym. 
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liberately determine on the death of an assailant, unless it 

becomes necessary to do so in defense of his own life, or to 

avert impending grievous bodily harm, as the law defines 
that phrase. -See Judge v. The State, at the present term. 

See, also, Rea v. Thomas, T Car. & Payne, 817; State v. Cra- 

ton, 6 Ireland, 164. And we dissent with equal emphasis 

from the rule for admitting to bail laid down in Moore v. The 

State, 36 Miss. 137, and reasserted in Beall v. The State, 39 

Miss. 721. 

What we have said above is intended to have a general ap- 
plication, and is prompted by a strong conviction that it is 
our duty to place on record our unqualified disapprobation 
of the doctrine declared in Wray, ex parte. So far as our 
observation has extended, that case stands alone in the prin- 
ciples it enunciates. The definition and constituents of mur- 
der have come to us from the common law, that grand, co- 
lossal system which, in the purity and elevation of its morals, 
the maintenance of right and repression of crime, the equal 
protection of all in the enjoyment of life, liberty, and prop- 
erty, challenges the admiration of the world. Our statutes 
have classified murders, but in no instance have they re- 
duced a common law murder to a lesser offense.—See Code 
of 1876, § 4295. Every murder at common law is murder 
under our statutes. If it now requires a higher degree of 
criminality to secure a conviction of murder than it did at 

. common law, the fault is not in the law; it is in its lax and 
falsely merciful administration. 

The foregoing reflections are intended to have no applica- 
tion to the present case, farther than the principles asserted 
may bear on the facts found by the jury. The cases, Rex v. 
Thomas and State v. Craton, supra, precisely define our views. 

In Com. v. Keeper of Prison, 2 Ashm. 227, 234, a case of 
primary trial on application for bail, the court said, “ It is 
difficult to lay down any precise rule for judicial government 
in such a case; but it would seém a safe one to refuse bail 
in a case of malicious homicide, where the judge would sus- 
tain a capital conviction, pronounced by a jury, on evidence 
of guilt, such as that exhibited on the application for bail ; 
and to allow bail, where the prosecutor’s evidence was of less 
efficacy.” This case was affirmed and acted on in the case 
of the State v. Simmons, 19 Ohio, 141. In ex parte McAnal- 
ly, 53 Ala. 495, this court approved the foregoing as the cor- 
rect rule in the primary court, and added : “‘ When the ques- 
tion is ntact | to a revisory court, much is due to the Jude- 
ment of the primary tribunal. The witnesses are personally 
before it, and the examination is usually had near the scene 
of the alleged offense, and in the midst of the circumstances 
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attending the transaction. In all investigations of criminal 
accusations, much depends on the manner in which the wit- 
nesses testify, the feeling of partiality or prejudice they may 
manifest, and their general demeanor. There the prima 
court has the opportunity of observing, and it should be 
clear that it has erred in its judgment, or a revisory court 
should abstain from interference.” In two cases since that 
time—Lx parle Weaver, at December term, 1876, and Ee 

rte Allen, September term, 1877—we have followed therule 

aid down in McAnally’s case. In each of the cases last men- 

tioned, the question arose on the weighing of evidence. Un- 
der one phase of the testimony, the presumption was great 
that the defendant was guilty of murder in the first degree. 
Under the other, Weaver was not guilty of any offense, and 
Allen could not be guilty of anything higher than manslaugh- 
ter. The judge below denied bail to each, and we refused to 
disturb his ruling, on the principles above declared. It is 
our purpose to adhere to these rules, although we are aware 
they are somewhat in conflict with other decisions.— Ex parte 
Bryant, 34 Ala. 270; Ex parte Heffren, 27 Ind. 92; McCoy v. 
State, 25 Texas, 33; Ex parte Miler, 41 Texas, 213. 

In the present case the deceased came to his death by an 
incised wound, inflicted with a knife. The testimony of two 
witnesses is that the incision extended inwardly from the 
surface from 2} to 2} inches. It was a mortal wound, and 
that it was inflicted by the defendant does not appear to be 
controverted. We think a knife, capable of making a wound 
2i inches deep, must be classed as a deadly instrument. 
The defendant sought the deceased at his place of business, 
and accosted him there. The tendency of the testimony is 
that he then held an open knife in his hand. Few words 
preceded the blows, and the fatal stab was given. An ex- 

lanation is offered why the defendant had an open knife in 
his hand. If the defendant really sought the interview for 
the purpose of an explanation, and with no intention of using 
the knife, should a difficulty ensue, and the use of the knife 
was the sudden, unpremeditated result of passion, engen- 
dered by the blow, then he-was not guilty of murder. On 
the other hand, if he had or held tue knife for the purpose 
of using it, should a conflict ensue ; and if, pursuant to such 
purpose, he did fatally stab the deceased, at a time when 
there was no apparent, pending present danger to his own 
life, or of that class of injury which the law defines as griev- 
ous bodily harm, then he was guilty of murder in the first 
degree. In determining this pivotal issue in the cause, all 
the attendant facts should be weighed. The state of feel- 


ings of each party, in view of the accusation then recently 
Vou. ivi. 
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made ; the fact that the interview was of the prisoner’s own 
seeking ; the manner of his approach and address to the de- 
ceased ; the fact, if it be a fact, that he had an open knife in 
his hand ; the manner of his holding it, and the explanation 
of his having the open knife, offered in his defense ; his words, 
yoice and manner when he approached, and when he accosted 
Powell ; and whether these, and his language and conduct 
during the altercation, indicated pacific intentions, or the 
opposite—these, and all other circumstances connected with 
the affray, it was proper for the circuit judge to scan. Un- 
der one construction of the evidence, the offense was not 
bailable ; under the other, it was. The primary court had 
much better opportunities of construing these facts and cir- 
cumstances than we can have, and we will not disturb its 
ruling. 

We do not think the declarations of deceased, sought to 
be proved as dying declarations, were sufficiently shown to 
have been made under a sense of impending death, to justify 
their admission in evidence. It is not shown that the ex- 
pectation of recovery was entirely destroyed. 

Neither do we think it was permissible to prove as a fact 
the alleged insult to the little girl. That she had made such 
charge, and that Powell and the defendant each knew she 
had made it, would have been legal evidence. It sheds light 
on the conduct of each of the parties. 

Writ of habeas corpus refused. 


Tubb wv. Fort. 
Bill in Equity to recover Rent. 
\ 


1. Rent; when passes with reversion.—Rent is an incident to the reversion, 
and whoever is entitled to the reversion when the rent falls due, is also enti- 
tled to the rent, unless it was reserved from the grant, or has been previously 
severed; and this, whether the assignment of the reversion is by act of the 
lessor, or by operation of law. 

2. Same.—The purchaser, under a decree in chancery of the lessor’s lands, 
is entitled to the rent afterwards falling due, as against the assignee of the 
tenant’s obligation to pay, whose interest was acquired pending suit, although 
the claim of the assignee would prevail against the lessor; and attornment on 
the part of the tenant is not necessary to perfect the right of the purchaser, 

3. Same; when bill in equity will not lie for recovery of.—Where the right to 
recover rent is legal, and there is an adequate legal remedy, a court of chance- 
ry should not, in the absence of some equitable ground, take jurisdiction to 
decree its recovery, 
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4, Adequacy of legal remedy; when will not defeat relief in equity.—Where the 
subject matter of the suit does not jie without the jurisdiction of a court of 
equity,—as a bill to recover rents—and the parties go on to a hearing and 
decree on the merits, without raising the objection that the remedy at law igs 


adequate, the objection is waived, and can not be urged on appeal. 
5. Demurrer; what not considered.—A demurrer for want of equity, is a mere 


general demurrer, which the statute forbids the court to entertain. 


APPEAL from Perry Chancery Court. 

Heard before Hon. CuarLes TURNER. 

The appellee, Sarah J. Martin, who, after the institution of 
the suit, intermarried with one Fort, filed this bill against 
Tubb, Jeffries, and certain persons composing the firm of 
Morey, Watson & Dunlap, to recover certain rents. 

The case made by the bill, answers and testimony, may be 
thus stated: The lands belonged, originally, to appellee’s 
husband, who sold them to Jefiries, giving him bond to con- 
vey title on payment of purchase-money, and putting him in 
possession in the year 1863. Martin brought ejectment 
against Jeffries, who had not paid for the lands in full, to 
recover possession; and Jeffries filed his bill in chancery to 
enjoin the prosecution of the suit, and for an account of the 
amount due, &c. Pending the suits Martin died, leaving a 
last will and testament, which was duly proved and admitted 
to probate, whereby he gave and devised all his realty to his 
wife, said Sarah J., who was also appointed executrix. The 
chancery suit was revived rgainst said Sarah J., and such 
proceedings afterwards had therein, that a decree of sale of 
the lands was made for the unpaid purchase-money. Pur- 
suant to this order, the register sold the lands at public out- 
ery, on the first Monday in July, 1871, and said Sarah J. be- 
came the purchaser, receiving a conveyance from the register, 
and the sale was confirmed by the court at its succeeding 
Fall term. 

Jeffries, while the chancery suit was pending, and on the 
7th day of January, 1871, leased the premises for one year to 
Tubb, who, in payment of rent and for the use of certain 
mules furnished by Jeffries, agreed to deliver to Jeffries, in 
December following, eight bales of cotton. About the first 
day of March, 1871, Jeffries transferred Tubb’s obligation to 
Morey, Watson & Dunlap, as collatera] security for a debt 
Jeffries owed them. 

The day before the filing of the bill (November 1st, 1871), 
Tubb delivered eight bales of cotton, grown on the premises, 
to Morey, Watson & Dunlap, they giving him an obligation to 
indemnify him in making the payment to them; and this 
cotton was afterwards sold by that firm. The testimony 
tends to show that neither Tubb nor Morey, Watson & Dunlap, 


had any actual notice of Mrs, Fort’s claim at the time Tubb’s 
Vor, Lv. 
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obligation was transferred to them; but it shows that all of 
them knew of it before the cotton was delivered. 

The bill alleged, that Tubb was insolvent, and Morey, 
Watson & Dunlap were about to remove the crops, &c.,and that 
if complainant should lose her lien, she could not collect the 
rent out of Tubb, and that both of them well knew her 
rights in the premises, but combined and confederated to 
defeat her just claim for rent, and she prayed a seizure of 
the crop, to an amount suflicient to pay the yearly rent, which 
was alleged to be of the value of $750; that the conflicting 
claims of the parties be settled; that an account be taken of 
the amount of rent due from Tubb, and also of the value of 
the part of the crop received by Morey, Watson & Dunlap, and, 
if necessary, that they be required to pay the same to com- 
plainant, and for general relief. 

The defendants demurred to the bill, on the ground that 
“the bill of complaint contains no equity ;’ and because of 
“a misjoinder of parties in making Jeffries a party.” This 
demurrer seems not to have been brought to the attention 
of the Chancellor, and no ruling was made thereon. A decree 
pro confesso was taken as to Jeffries, and Tubb and Morey, 
Watson & Dunlap answered, but in neither of the answers was 
incorporated any demurrer, nor was any mention made of 
the demurrer filed. ‘The answers denied complainant’s right 
to the rents; insisted on the rightfulness of Tubb’s a 
to Morey, Watson & Dunlap; denied notice of complainant’s 
rights, and insisted that the rental value of the lands was 
much less than the amount claimed in the bill; and the 
testimony taken by the respondents related solely to these 
matters. 

The cause was submitted on bill, answers, decree pro con- 
fesso and testimony, and the Chancellor decreed that com- 
plainant was entitled to a landlord’s lien on the crop grown 
on the premises for the year 1871, superior to the claim of Mo- 
rey, Watson & Dunlap, and that the latter had removed a part 
of the crop, with full notice of gomplainant’s lien, and there- 
upon referred it to the register to ascertain and report what 
was the rental value of the premises for the year 1871, and 
the amount of the obligation given by Tubb, including the 
value of the hire of certain mules and implements, as well as 
the value of the rent. The register, after the examination of 
a number of witnesses, whose testimony he returned with 
his report, reported that the rental value of the premises 
was $472.50; and the Chancellor overruled an exception to 
it, on the ground that it placed the value of the rent too high, 
confirmed the report, and rendered a final decree against 
Tubb for that amount and taxed him with costs. 
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The decree granting relief, the overruling of the exceptions 
to the register’s report, and the final decree against Tubb, 
are now assigned as error. 


W. B. Mopawet., for appellant.—Jeffries transferred the 
note to Morey, Dunlap & Co. before appellee had any right 
to it, and the latter paid valuable consideration for it. Be- 
sides this, appellee had a complete remedy at law, and should 
have pursued it.—Revised Code, § 2961; 15 Ala. 166; 46 Ala. 
304; 12 Ala. 155. 


Petrus, Dawson & TILLMAN, contra. 


BRICKELL, C. J.—There can be no proposition more 
firmly established in the law, than that rent is an incident to 
the reversion ; and that whoever is entitled to the reversion, 
at the time the rent becomes payable, is of right entitled to 
it, unless it is reserved from the grant, or has been previ- 
ously severed.— Pope v. Harkins, 16 Ala. 323; English v. Key, 
39 Ala. 113; Bunk of Pennsylvania v. Wise, 3 Watts, 394. It 
is not material whether the assignment of the reversion is 
by the act of the lessor, or by operation of law, the rent 
passes to the assignee. The principle is thus stated in 2 
Coke, (Butler & Hargroves,) p. 215, § 348: “Both assignees 
in deed and assignees in law shall have the rent, because the 
rent being reserved of inheritance to him and his heirs, is 
incident to the reversion and goeth with the same.” Though 
at one time, it was held, if during the term the lessee obtained 
the fee of the lessor, under a conveyance silent as to the rent, 
the rent for the remainder of the term only was extinguished. 
Martin v. Bradley, 3 Stew. 50. The later authorities hold, 
the transfer of the reversion carries the rent to the assignee, 
though it is not expressly mentioned, and there can be no 
apportionment of it between the lessor and the assignee.— 
English v. Key, supra. 

We regard it, therefore, as undeniable, that the appellee, 
by the sale and conveyance to her of the lands, under the 
decree of the court of chancery against the lessor, became 
entitled to the rent accruing from the tenant, payable at the 
expiration of the year. She was vested with tue reversion, 
aad that carried the rent as an incident, and she could have 
pursued all the remedies for its recovery the lessor could 
have pursued, if his estate in the premises had not been ter- 
minated. The transfer to Morey, Watson & Dunlap of the 
agreement or obligation of the tenant for the payment of the 
rent, before it was due and payable, was doubtless binding 


on the lessor, and if his estate had remained undetermined 
Vou, Lym, 
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until the rent was actually payable, would have entitled the 
assignees to its recovery. But it is invalid and inoperative 
against the appellee. That assignment was made pending 
the suit in chancery, which involved the title to the land, and 
resulted in the decree for its sale, under which the appellee 
became the purchaser. The suit’ was notice to the tenant, 
and to the assignees of his obligation or agreement for the 
payment of the rent, of the infirmity of the lessor’s title to 
the premises, and of the superiority of the lien asserted by 
the appellee, and they are ene by the decree as if they 
had been parties to the suit.—Chaudron v. Magee, 8 Ala. 570; 
Center v. P. & M. Bank, 22 Ala. 743; Bolling v. Coster,9 Ala. 
921. The appellee, by her purchase at the sale under the 
decree in that suit, if the lessor had not made the lease, and 
had remained in possession, would have been entitled to im- 
mediate possession. The lease did not prevent the entire 
estate of the lessor from passing to the appellees. It was 
consequently out of her lands the rents issued, and she was 
entitled to them. An alienation of the reversion pending the 
suit, would have been subject and subordinate to the decree 
subsequently rendered therein. The pendancy of the suit 
restrained not only the power of the tenant to alienate the 
reversion, but his power to sever the accruing rent from the 
lands, so as to defeat or impair the rights of the purchaser 
under the decree.—Menough’s Appeal, 5 Watts & Serg. 432. 
The assignees of the rent, therefore, are affected by the 
decree, as they would be if they were assignees of the rever- 
sion.—Taylor’s Land. & Ten. §§ 446-47. 

Though attornment by the ancient common law, was neces- 
sary to create the relation of landlord and tenant, when, 
pending the term, there was an alienation or assignment of 
the demised premises, the statute now dispenses with it, and 
the conveyance itself creates the relation, protecting the 
tenant only against the payment of rent, he may have paid 
+ see original landlord without notice of it.—Revised Code, 

It is insisted for the appellants, that if the appellee was 
entitled to the rent, she had an adequate remedy at law for 
its recovery, and consequently the Chancellor erred in taking 
jurisdiction of the case, and decreeing her relief. Whatever 
may have been the doubts at one time entertained, it seems 
now to be settled, that if the right to recover rent is legal, 
not equitable, and there is an adequate remedy at law, courts 
of equity will not take jurisdiction to decree its recovery. If, 
however, the remedy at law is inadequate or doubtful, or 
there is a peculiar equity, the court will take jurisdiction —1 
Story’s Eq. § 684 b.c. We do not deem it necessary to in- 
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quire whether the bill discloses the inadequacy of the reme- 
dy at law, or a peculiar equity, which would justify the inter- 
ference of the court. 

The appellants did not, in the Court of Chancery, in any 
form, either by demurrer, motion to dismiss, or by answer, 
object that the remedy of complainant was at law. A de- 
murrer seems to have been interposed at one time, assignin 
only two causes—that there was no equity in the bill, nal 
that the lessor, Thomas J. Jeffreys, was improperly joined 
as a defendant. The first is a mere general demurrer, the 
statute prohibits from being entertained, and the second, if 
well taken, was not a cause of demurrer for any of the de- 
fendants, except Jeffreys, and being taken by all, could not 
have been allowed. This demurrer was, however, waived by 
the subsequent answer of the defendants, in which it was not 
incorporated, nor does it seem ever to have been called to 
the attention of the Chancellor. The answers litigate the 
right of the complainant to the rent, and controvert its 
amount. This was the whole scope of the contention in the 
Chancery Court. In this court, for the first time, after liti- 
gation on the right and extent of recovery has been decided 
adversely to them, the appellants urge the remedy of the 
complainant was at law, and not in equity. In answer to 
the same objection, made to a bill for the recovery of rent, 
for the first time, at the hearing, Chancellor Kent said: “If 
the defendant intended to have objected to the jurisdiction 
of the court, he should have demurred to so much of the bill 
as prayed relief. It is a general rule, that he comes too late 
with his objection at the hearing, after he has, by his answer, 
put himself upon the merits.’—Livingston v. Livingston, 4 
Johns. Ch. 287. The general rule of practice in courts of 
equity, has long been settled, that if the subject matter of the 
suit is not without the jurisdiction of a court of equity, and 
there may be circumstances under which it would be com- 
petent for the court to grant relief, the objection that there 
1s an effectual and complete remedy at law, must be taken by 
demurrer, and comes too late at tie hearing.—1 Dan. Ch. Pr. 
550, (n. 3). In its very nature, the objection is of that class, 
which ought to be taken in the earliest stage of the suit, be- 
fore costs have accumulated, or by the lapse of time irrepar- 
able injury may result, by remitting the complainant to a 
legal remedy, which has in fact become unavailing. Under 
our rules of practice, the equity of the bill is a subject of 
dispute, at any time before final decree, on a motion to dis- 
miss, by any defendant, whether he has answered, or is in 


contempt for want of answer, unless he has demurred for 


want of equity, and his demurrer has been overruled.—l 
Vor. LVI. 

















1877.] OF ALABAMA. 283 





(Tubb v. Fort. } 


Brick. Dig. 731, $$ 1342-1349. The case of Andrews v. McCoy, 

8 Ala. 920, as explained in the subsequent case of Lockhard 

vy. Lockhard, 16 Ala. 423, presented the precise question we 

are considering. The bill stated the cause of action in the 

alternative, and one of the alternatives, if true, was fatal to a 

recovery. No objection was made to it in the court of chan- 

cery, and the proof showing a right of recovery, this court, in 

answer to an objection to the sufliciency of the bill, said: “If 
the bill had been demurred to for this cause, and tle objec- 

tion distinctly presented, it could have been obviated by an 

amendment. Instead of pursuing this course, the plaintiffs 

in error submitted to answer the bill, set up their title, and 

litigate their rights, without objection, and it would be 

grossly unjust to the complainant, to permit them now, after 
the cause has been heard on its merits, to raise an objection, 
which by their previous conduct they had waived in the pri- 
mary tribunal. Such has been the constant course of de- 
cision in this court for some years.” In Lockhard v. Lock- 
hard, supra, the bill was filed by one tenant in common 
against his co-tenant for an account of rents, disclosing that 
the complainant and the defendant had agreed the defendant 
should occupy the premises ata stipulated rent. The de- 
fendant answered without objection to the jurisdiction of the 
court, but on the hearing submitted a motion to dismiss, 
because the remedy of the complainant was at law, on the 
agreement for the payment of rent. The motion to dismiss 
was sustained, and this court held properly. The court 
carefully distinguishes the case from that of Andrews v. McCoy. 
The distinction is, that under our practice a motion to dis- 
miss may be made on the hearing, though no demurrer has 
been taken, and in the latter case the motion was made. 
While in the former it was not, and was consequently regarded 
as waived. If a defendant may, as it can not be doubted he 
may, waive the objection, that the subject matter of the suit, 
though lying, as the recovery of rent does, within the con- 
current jurisdiction of a court of \equity, is in the particular 
ease without the jurisdiction of that court, because the rem- 
edy at law is adequate,he must be deemed to have waived it, 
when, without objection he answers, enters into active legis- 
lation on the merits, lures his adversary into security, with- 
draws his attention from the necessity of amendment, if an 
amendment can consistently with the facts be made, multi- 
plies costs, protracts litigation, and on the hearing directs 
the attention of the court from the consideration of any other 
question, than whether the complainant has the right he 
asserts. Of course, we refer to cases in which the subject- 
matter of the suit lies within the jurisdiction of a court of 
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equity, and the objection is, that the remedy at law is ade- 
quate, and not to cases in which the subject matter does not 
fall within the jurisdiction. We can not now sustain the 
objection made, that the remedy of the appellee at law, was 
adequate. That objection not having been made in the court 
below, in any form, if well founded, must be regarded ag 
waived.— Tyler v. McGuire, 17 Wall. 253. 

There was no error in overruling the exceptions to the 
report of the register. Upon questions of fact, such as the 
value of the use and occupation of lands, dependent not only 
on the evidence taken by deposition, but on the oral evidence 
of witnesses produced before the register, his conclusions are 
not disturbed, unless manifestly erroneous.— Mahone v. Wil- 
liams, 39 Ala. 221. We can not say they are plainly wrong, 
but incline to the opinion they are correct, and we concur 
with the Chancellor in the opinion that they should not be 
disturbed. 

Let the decree be affirmed. 


Marshall et al. v. Gayle et al. 
Bill in Equity to enforce Vendor's Lien, ée. 


1. Distribution; part husband takes in wife’s personalty ; parties to bill for dis- 
tribution. —Where husband and wife sell lands of her statutory estate, taking 
notes for the purchase-money, her estate is thereby converted into personalty, 
and her husband, on her death intestate, takes one-half absolutely; and where 
the wife’s distributees seek to enforce the vendor’s lien and a decree for the 
amount of the notes, they are not entitled to relief—though a case proper for 
distribution direct, without administration on the wife’s estate, be shown—if 
the bill showing the husband survived the wife, fails to make him a party; 
and the objection may be raised for the first time in the appellate court. . 

2. Same; when distributees can not maintain bill for distribution. —Where, in 
such a case, administration was had on the wife’s estate, which is declared in- 
solvent, and the administrator settles and resigns, nothing further being done 
in the administration, the distributes directly can not maintain such a suit; 
and the fact that they are too poor to cause further administration or take out 
letters for that purpose, can not dispense with the necessity for administra- 
tion, and having those interested in the estate properly before the court. 


AppraL from Chancery Court of Dallas. 

Heard before Hon. CHarLEes TURNER. 

The appellees, who are the heirs at law of Mrs. Mary L. 
Gayle, filed this bill against one Marshall, who had purchased 
lands of the statutory estate of said Mary, giving his notes 
for a part of the purchase-money, and against one Shields, 
surviving partner of a firm, to which, it is alleged, the 
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husband, without the wife’s consent, transferred the notes in 
satisfaction of a debt, for which it is alleged she was not 
pound. The bill prayed a decree in complainant’s favor for 
the amount of the notes, and that a vendor’s lien be enforced 
on the lands for their payment. On hearing on pleading and 
proof, the chancellor decreed the relief sought, and this 
decree is assigned as error. 

The facts of the case are thus stated by Mr. Justice 
MANNING : 

Mrs. Mary L. Gayle, mother of the appellees, being in 

ossession of a tract of land, as her statutory separate estate, 
jointly with her husband, Reese D. Gayle, sold and conveyed 
#t, with their warranty of title, to appellant, Marshall, in 
1871, for $7,000. Of this price, the sum of $4,000 was paid 
in cash; and for the rest, two promissory notes for $1,500 
each, and interest, were a few days afterwards executed by 
Marshall and a surety for him, and made payable at the 
Southern Bank of Alabama, one and two years afterwards, 
respectively, to the order of Milhouse & Shields, commission 
merchants of Mobile. The notes were made payable and 
delivered to them, in order to discharge other property of a 
mortgage in their favor, which Mrs. Gayle and her husband 
had previously executed. The property so mortgaged was 
of her separate estate, but whether of her statutory or 
equitable separate estate, does not appear. The first due of 
the said two notes, was paid by Marshall to Milhouse & 
Shields, and the other was transferred by them to their suc- 
cessors, Milhouse, Shields & Mooring, and passed from them 
to their successors, Shields & Mooring, and is still unpaid. 

In the meantime, early in 1872, Mrs. Gayle died, leaving 
her children, the appellees in this cause, some of whom are 
minors, and her husband, Reese D. Gayle, her surviving; 
and leaving also considerable property other than that which 
is the subject of this suit. The bill alleges, and the answers 
admit, that she died intestate. Administration of her estate 
was granted to William Miller in March, 1872; who, about a 
year afterwards, reported the estate insolvent, made settle- 
ment of his administration and resigned ; after which, there 
had been no other administrator before or when the bill in 
this cause was filed in August, 1874. 

Complainants are the five children of said Mary L. Gayle, 
deceased; and the defendants are Marshall, the purchaser of 
the land, and William B. Shields, as surviving partner of the 
firms above mentioned, of which he had been a member. 
The surviving husband, Reese D. Gayle, was not made a 
party; nor was any of the other persons that claimed to be 
creditors of the estate. 
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Among other things, the bill alleges that Marshal!’s notes 
were made payable and delivered to Milhouse & Shields for 
the payment of a debt of Reese D. Gayle to them, without 
the consent or knowledge of his wife; that she was greatly 
dissatisfied with and never ratified that particular of the 
transaction, and that there were no valid debts against the 
estat» and it was not insolvent; all of which allegations are 
controverted. Complainants further say that they are too 
poor to give the bond necessary to enable any of them to be- 
come administrator, or to procure any other person to accept 
that office. And they pray that the court wih denne to them 
the amount of the two notes that were given for the land, 
and a vendor’s lien on the land to be enforced for the pay- 
ment of the amount yet due from defendant Marshall. 


JOHNSTON & NELSON, and SATTERFIELD & YounG, for appel- 
lants.—Mrs. Gayle’s husband was an indispensable party. 
He was entitled to one half of the proceeds of the notes.— 
R. C. § 2379; McMaken v. McMaken, 18 Ala. 576. The ad- 
ministrator of Mrs. Gayle should have been made a party.— 
38 Ala. 64. After citing the various decisions on the sub- 
ject, they contended that the only exception to the rule dis- 
pensing with administration, &c., is that “a court of equity 
will protect the possession of the distributees, or perhaps 
entertain a bill for distribution, where the distributees are 
in possession, or there is no adverse holding,” but the active, 
powers of the court can, in no case, be invoked by distribu- 
tees to reduce the assets of the estate into possession, 
against an adverse holder. Here complainants seek to col- 
lect a debt, but there is no prayer for distribution or a settle- 
ment of the estate. 


R. J. Boykin, contva.—There was no necessity for an ad- 
ministration. The decree of insolvency does not prove the 
existence of valid debts against the estate, but only fixes its 
status between the administrator and creditors.—30 Ala. 478. 
There were no debts which could bind Mrs. Gayle’s statu- 
tory estate. The heirs could maintain this suit.— Knight v. 


Blanton, 51 Ala. 333. 


MANNING, J.—Through the sale of the land by Mrs. 
Gayle and her husband, to Marshall, for the money and 
notes given by him therefor, that part of her real property 
was converted into personalty. And the bill proceeds upon 
the idea that the complainants are entitled to all of this, in 
her stead. But, in the first place, there is nothing to show 
that the proceeds of the land sold to Marshall were not 
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properly invested for the benefit of Mrs. Gayle, in being 
made payable to Milhouse & Shields to discharge the prop- 
erty of her separate estate—perhaps of her equitable sepa- 
rate estate—from the mortgage to them; and, secondly, 
according to statute law, “if a married woman, having a sep- 
arate estate, die intestate, leaving a husband living, he is 
entitled to one half of the personalty of such separate 
estate, absolutely, and to the use of the realty during his 
life—R. C. § 2370. It is the statutory separate estate that 
is here referred to. And it follows, that there could be no 
recovery of the money sued for, in this cause, for the distrib- 
utees of the estate of Mrs. Gayle, if such a suit were main- 
tainakle at all, unless the principal distributee, Reese D. 
Gayle, or the transferree of his share, if it has been trans- 
ferred, were made a party to the suit. This not having been 
done, and no reason being shown for the omission, com- 
plainants, although there is no demurrer for that cause, 
could not be entitled to a decree in their favor. They claim 
the whole of a fund, while disclosing that another person, 
who is not made a party, plaintiff or defendant, has as good 
a title as theirs, to one half of it. 

But this suit cannot be maintained, at all, by the distrib- 
utees directly. The,estate of Mrs. Gayle has been reported 
and declared insolvent, and is subject to administration as 
such. A list of the claims against it, was set forth with the 
report. So that not only are these credits to be collected 
from debtors, if the notes on which the present suit is 
founded be credits of the estate, but there are persons claim- 
ing as creditors, to be entitled to payment from the estate of 
debts due from it to them. It is only by an administrator, 
who succeeds to the title which was in Mrs. Gayle at her 
death, that the business of an estate so involved can be con- 
ducted, its assets be gotten in, its debts be ascertained, and 
distribution be made. 

There are, it is true, decisions,of this court, all of which 
are referred to in Fretwell v. McLemore, (52 Ala. 124) from 
which it appears that there may be exceptional cases, in 
which a court of equity will permit the distributees of an 
estate to maintain a suit in respect to their interests in it, 
without requiring the appointment of an administrator. But, 
“the rule, to be extracted from these decisions, is, that a 
court of equity will dispense with administration and decree 
distribution directly, when it affirmatively appears that if 
there was an administrator, the only duty devolving on him, 
would be distribution.” Such is not the case presented by 
this record. It comes under the general rule applied by this 
court in Gardner v. Gantt (19 Ala. 658). And the legal 
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requirement, that there must be an administrator for the 
settlement of an estate, in and concerning which there are 
so many contrariant and conflicting interests and claims, 
cannot be obviated by the difficulty complainants may have 
to encounter in procuring his appointment. 

We are compelled to hold that the decree of the Chan- 
cellor must be reversed, and the bill be dismissed. But the 
dismissal is without prejudice to the bringing of another 
suit about the same matter. 


Williams v. Barksdale. 
Action on Account. 


1. Charge to jury; when properly refused. —A refusal to give a charge, no 
matter what it asserts, is no ground for reversal, unless the record shows 
affirmatively that there was evidence tending to prove every fact it supposes ; 
failing in this, the charge is considered abstract, and rightly refused on that 
account. 


AppgaL from Circuit Court of Mobile. 

Tried before Hon. H. T. TouLmin. 

This was an action brought by the appellee, Barksdale, 
against the appellant, Williams, to recover a balance due 
upon account. It appears that in the year 1876, Williams, 
being engaged in the turpentine business, made a contract 
with one Tilman to operate a certain turpentine orchard, 
known as the “Tilman orchard,” under which Tilman agreed 
to pay to Williams one hundred and fifty-four dollars, to 
attend to the work and overseer the hands, and Williams was 
to pay the hire and furnish provisions for the hands engaged, 
and to receive and sell the turpentine, and out of the pro- 
ceeds to reimburse himself for the expenses, the balance 
remaining to be credited to the one hundred and fifty-four 
dollars which Tilman had agreed to pay, and when that sum 
was paid, all the orchard was to belong to Tilman. In the 
month of May, 1876, Barksdale was, by consent of all par- 
ties, substituted for Tilman, and assumed his liabilities un- 
der the contract. Williams also had a contract with one 
Browning, to work another orchard, near the Tilman orchard, 
which the bill of exceptions recites was “similar to the con- 
tract with Tilman, and under which Browning was to pay 
Williams $1,073, except that this indebtedness was to be 
paid by applying one-half of the crude turpentine from such 
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orchard to the same, after paying all expenses out of such 
half.” Barksdale was, in May, 1876, by agreement, substi- 
tuted for Browning under this contract. The evidence as to 
whether the contracts had been complied with, was conflict- 
ing, the testimony of Barksdale tending to show that the 
Browning contract had been rescinded, and that he had 
over-paid the amount due under the Tilman contract, and 
had rendered services, and delivered turpentine over and 
above all expenses, to the amount claimed. Williams’ testi- 
mony tended to show that the amounts due, uuder the con- 
tracts, had not been paid, and that there was due him for 
advances a large sum. The defendant then requested the 
following charge: “That if there appears either a joint 
enterprise, which has not been adjusted or settled or an 
agreement by which plaintiff was to receive one half of the 
proceeds of the rosin, and that had not been adjusted or 
settled, plaintiff cannot recover.’ This charge was refused, 
and its refusal excepted to, and is now assigned as error. 


Auex. McKinstry, for appellant. 
D. P. BEsTor, contra. 


STONE, J.—The testimony in this record fails to explain 
very accurately the two several contracts, about which the 
witnesses speak. Its tendency isto show that Williams con- 
tracted to sell or lease the two turpentine orchards to Til- 
man and Browning, and to advance to them money with 
which to pay the wages and subsistence of the laborers. 
Williams was to receive and sell the turpentine, and out of 
the proceeds, reimburse himself for the advances, and then 
pay himself $154 due from Tilman, and $1,073 due from 

rowning. After this, “all the orchard was to belong to 
Tilman.” The Browning contract differed from the Tilman 
contract, in that the payments to Williams were to be made 
by applying one-half of the crude turpentine from such 
orchard to the same, after paying all expenses of such half.” 
What was to become of the other half of the turpentine, un- 
der Browning's contract, is not satisfactorily shown. In 
fact, it is left to conjecture. By agreement between all the 

arties, Barksdale was substituted for Tilman and Brown- 
ing in the two contracts. There is no evidence that there 
was a “joint enterprise,” or that “plaintiff was to receive one 
half the proceeds of the rosin.” So, there is nothing to sup- 
port the hypothetic case supposed in the charge asked. A 
refusal to give a charge, no matter what it asserts, is no 
ground of reversal, unless the — shows aflirmatively that 
(1 
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there was evidence tending to prove every fact it supposes.— 

1 Brick. Dig. 338, § 40. Failing in this, the charge is con- 

sidered abstract, and rightly refused on that account. 
Affirmed. 


Mobile Life Ins. Co. v. Walker. 
Action on Policy of Life Insurance. 


1. Depositionof witness ; when inadmissible. —Where the deposition of a wit- 
ness, residing outside of the State, is taken, and he afterwards comes into the 
court xt the time of the trial, and remains at the place where it 18 held, his 
unexplained absence at the time it is proposed to introduce his evidence, al- 
though not subpenred by either party, will not authorize the party taking the 
deposition to read it; his absence not being shown to have occurred without 
their procurement or consent. 

2. Physician, opinion of, as to cause of death of assured ; when admissible. — 
A physician who attended the assured in his last illness, may give his opinion 
as to the disease with which he was afflicted, and as to the cause of his death. 

3. Evamining physician of insurance company; what can not stute.—A life 
insurance company, when sued upon a policy issued by it, can not show by 
its physician, who, upon the report of the examination of the assured by an- 
other physician, had recommended the acceptance of his npplication, and 
upon whose recommendation the policy had been issned, whether he would 
have recommended the policy if he had known the assured was afflicted with 
lead poison, the assured not having answered, or been required to answer, 
upon that point in his application. 

4. Residence; meaning of, in application for, and policy of life insurance. 
A policy of life insurance, and the application for it, must be coustrned to- 
gether, and in the absence of something showing a contrary intention, words 
used in one must receive the same meaning when used in the other. Thus 
construed, in this case, the word residence in the questions propounded the as- 
sured, intended to signify his place of permanent rather than of temporary 
abode ; in the sense of domicil, rather than of mere inhabitancy—and this be- 
ing truly stated, the fact that the assured sojourned some year or two in an- 
other State did not render his answer untrue. 


AppeaL from Cireuit Court of Mobile. 

Tried before Hon. Harry T. Tour. 
This was an action brought by the appellee, Mrs. Kate 
Walker, against the appellant, to recover the amount of a 
olicy issued by it in April, 1875, on the life of her father, 
Dr. Wood, and of which she was the beneficiary. Upon his 
application for insurance, Dr. Wood was required to answer 
various questions as to his residence, state of health, pres- 
ent and past ; the health, length of life, and cause of death 
of his relatives. The policy recited that it was made on the 
faith of these answers, and that if any of them were untrue, 


or if any fact, likely to influence the action of the company, 
Vou. LVI. 








ve 

















187°} OF ALABAMA. 291 


[Mobile Life Ins. Co. v. Walker. ] 


was concealed, or if he died by his own hand, then the policy 
should be void. In answer to a question, “ Where have you 
resided for the last ten years?” he had answered in his ap- 
plication, “ Louisiana.” 

On the trial, the plaintiff offered to read the deposition of 
one O'Neal, which had been taken by her on interrogatories 
and cross-interrogatories, on the ground that the witness re- 
sided out of the State. Appellant objected on the ground 
that the witness was then in the city of Mobile. It was ad- 
mitted by the parties that since the taking of the deposition, 
said witness had been sent for, and brought to Mobile by the 
plaintiff ; that he was present in court when the trial com- 
menced, and was then stillin the city of Mobile. It ap- 
peared that the witness had not been subpoenaed by either 
party. The court overruled the objection, and permitted the 
= to be read to the jury, and the defendant ex- 
cepted. 

The evidence showed that the deceased went to bed ap- 
parently well the night before his death, and was found next 
morning in a dying condition, and in a profound stupor, from 
which he never revived, and died the same evening; and 
that a glass, with evidences of morphine on it, was found on 
the table near his bed. The plaintiff asked one of the wit- 
nesses, who was a physician, and had attended the deceased 
in his last illness, what, in his opinion, was the cause of his 
death ; to this question the defendant objected, on the ground 
that it was irrelevant and illegal, and called for mere opin- 
ion. The court overruled the objection, and permitted the 
witness to answer; to which action an exception was re- 
served. : 

It appeared that the deceased was a native of Kentucky, 
who had moved to Louisiana and lived there many years ; 
that about 1869 or ’70, he went to Kentucky and remained 
there two or three years, taking his family and closing his 
office in Louisiana ; but returned to Louisiana, resumed his 
business, and remained there till his death. 

There was evidence tending to show that he went to Ken- 
tucky to have his daughter educated, and that while there he 
engaged in no business; that he was unwell during the time 
he stayed there, and then claimed Louisiana as his residence ; 
that he frequently visited Kentucky previously to that time, 
and always claimed Louisiana as his home. 

The court charged the jury on the subject, “that, if you 
find from the evidence that the deceased had a fixed resi- 
‘dence in Louisiana, ten years before, and during the last ten 
years before his application for insurance was made, although 
ke may have gone to Kentucky from time to time during that 
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period, and though he may have remained there for one, two 
or three years, yet if you find that he went to Kentucky on 
business, or pleasure merely, without any intention of aban- 
doning his residence in Louisiana, but with the intention of 
returning there, and, in fact, did return in accordance with 
such intention, tien he did not lose his residence in Louis- 
iana.” To this charge the defendant excepted. 2d. “‘ That, if 
the jury believe from the evidence that in the application 
made to obtain said policy, said assured was asked where he 
resided for the ten years past, and he answered in Louisi- 
ana, and the answer was, in fact, untrue, then the plaintiff 
cannot recover.” The court gave the charge, but stated to 
the jury that it was to be taken in connection with the charge 
just given as above stated ; and to this statement the defend- 
ant excepted. 

On the trial, the defendant asked Dr. Toxey, a physician 
and witness for defendant, who recommended said policy, 
whether he would have accepted or recommended it, if he 
had known that the deceased had ever been afflicted by lead 
poison (there being evidence tending to show that he was so 
affected). This question was objected to by the plaintiff, 
and her objection was snieliant, and defendant excepted. 

The various rulings of the court, to which exception was 
reserved, are now assigned as error. 


Joun T. Taytor, for appellant.—The deposition of the wit- 
ness should not have been admitted; the ground on which 
they were taken had ceased to exist, and the witness was 
within the jurisdiction of the court. All depositions in this 
State are taken de bene esse by statute.—See 2 Ala. 63; 9 
Por. 654; 4 Ala. 641; 20 Ala. 182. The court erred in its 
charge as to the evidence of the deceased. The objects of 
the question were to ascertain where he had /ived for the last 
ten years, so as to judge of his health or the impression made 
upon it. A man cannot reside in two States during the same 
time. esidence and domicile are very different. One may 
reside in several places and not lose his domicile. Bouvier’s 
Dictionary—title, Residence ; 2 Kent’s Com. 561, note 3. The 
question asked by plaintiff, as to the cause of the death of 
the assured, was illegal, called for the expression of a mere 
opinion, and should have been excluded. The question pro- 

osed to be asked Dr. Toxey, should have been allowed. 

_ seg in the application for policy, are warranties, 
and whether material or not, if untrue, vitiate the policy.—1 
Otto, 510 ; 22 Wal. 47. 


D. P. BeEstor, contra.—The cause which authorized the 
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taking of the deposition of O’Neal still existed, for he still 
resided more than one hundred miles away from the place of 
holding the court.—1 Brick. Dig. 551, $18; 1 Ala. 237, 239. 
The question asked the physician who attended the deceased 
in his last illness, was competent. The opinion of a physi- 
cian is competent evidence as to the cause of death.—Bliss 
on Life Ins. 607; 31 Iowa, 216. It is the settled law, that a 
man’s residence is where he considers “home.” No matter 
where he goes, if on pleasure or business, if animus rever- 
fendi is in him, his residence is not changed. Language in a 
policy or application, if ambiguous, must be construed in 
the sense in which the insurer had reason to suppose it would 
be understood, and most strongly against the company.—32 
N. Y. 405; 3 Best. & Smith, Q. B. 917; 31 Iowa, 216. The 
question proposed to be asked Dr. Toxey, was clearly illegal ; 
it was simply his opinion as to whether the risk was a good 
or bad one, and whether, had ne known certain facts, which 
the application did not specifically inquire about, he would 
have acted as he did in recommending the application for 
acceptance.—See 27 N. Y. 282; 4 Bigelow Ins. Reports, 69 ; 
7 Wend. 73; 5 Grey, 541; 14 Allea, 330. 








BRICKELL, C. J.—1. The first question presented by the 
bill of exceptions, relates to the admissibility, as evidence, 
of the deposition of O'Neal, taken at the instance of the ap- 
pellee, on the ground that the witness resided without the 
State. The appellee subsequently procured the personal at- 
tendance of the witness, and he was in court when the trial 
was commenced, and was in the city of Mobile at the time it 
was proposed to read the deposition. The cause of his ab- 
sence from the court at that particular time was unexplained, 
nor was it shown to have been without the consent of the ap- 
pellee. All depositions are taken de bene esse, or rather pro- 
visionally, and if the cause for taking the deposition (with 
some exceptions provided by statute, not material to be now 
noticed), does not exist at the time of the trial, it cannot be 
used as evidence. The reason of authorizing the deposition 
of a witness residing without the State, to be substituted for 
his oral examination in the presence of the court, and of the 
parties is, that he is beyond the jurisdiction of the court, 
and without the reach of its process, and consequently the 
party desiring his evidence cannot compel his attendance at 
the trial. When, however, the witness is present in court, at 
the time the trial commences, subject to its jurisdiction and 
process, and remains at the place of holding the court, his 
unexplained absence at the time it is proposed to introduce 
his evidence, will not authorize the reading of his deposi- 
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tion. If it had appeared that from sickness, or other ina- 
bility not superinduced by the act of the party taking the 
deposition, the witness could not attend personally, it ma 
be the deposition should not be excluded, if his ashal 
residence without the State continued. But, in the absence 
of any explanation of his absence, and of all acquittal of the 
party taking the deposition from connivance or consent to 
such absence, the deposition should be excluded. The cause 
for taking tle deposition—the non-residence of the witness— 
may continue as a fact, but the consequence of the fact, 
which forms the reason for accepting the deposition in the 
place of a personal examination in open court, the absence 
of the witness from the jurisdiction of the court, and beyond 
the reach of its compulsory process, does not exist. The 
taking of depositions is in derogation of the common law, 
and experience has proved that it is not a mode of procur- 
ing satisfactory evidence, free from suspicion. More often 
than otherwise, the testimony is couched in the language of 
the commissioner, rather than that of the witness, and the 
result is, the testimony has an effect variant from that which 
would be produced if the witness was produced and gave 
expression to his knowledge in his own words. The jury 
are deprived of the opportunity of seeing the manner of the 
witness, and observing whether he testifies with reluctance 
for the one, and with readiness for the other party. And 
the party “who prepares the witvess, and examines him, can 
generally have so much or so little of the truth, or such a 
version of it as will suit his case.” Itis only in obedience 
to statutes that such evidence is admissible, and the spirit 
and reason of the statutes would be contravened by accept- 
ing the deposition of a witness within the jurisdiction, and 
the verge of the court, when the trial commences, and who, 
without cause or reason, absents himself just at the moment 
it is proposed to introduce his evidence. 

2. The cause of the death of the assured seems to have 
been matter of controversy, and there was evidence having 
some tendency to show that he had been using morphine, 
and from which an argument could have been addressed to 
the jury, that his death was voluntary, from its unnecessary 
and excessive use. The appellee was permitted, against the 
objection of the appellant, to examine the physician attend- 
ing the assured in his last illness, as to his opinion, as to the 
disease with which he was afflicted, and the cause of his 
death. To the general rule, that a witness must testify to 
facts, and not to inferences or conclusions frem facts, or to 
mere matters of opinion, an exception as old as the rule is 


recognized in fayor of experts having peculiar knowledge or 
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skill, in reference to the subject matter of the inquiry.— 
Washington v. Cole, 6 Ala. 212; Tullis v. Kidd, 12 Ala. 648; 
Bennett v. Fail, 26 Ala. 605; City Council v. Gilmer, 33 Ala. 
116. The most frequent illustration of the exception, is that 
of a physician or surgeon. The opinions of these, “as to 
the cause of disease, or of death, or the consequence of 
wounds, and as to the sane or insane state of a person’s mind, 
as collected from a number of circumstances, and as to other 
subjects of professional skill,” it is of constant practice to 
receive, and it forms generally the most satisfactory evidence. 
1 Green. Ev. $440. In actions on life insurance policies, 
such opinions are received when the question is, whether 
there was a bodily infirmity not disclosed, or the question is 
as to the cause of death.—Bliss on Life Ins. $392, p. 606; 
Miller v. Mut. Benefit Life Ins. Co. 31 Iowa, 216. 

3. There seems to have been evidence tending to show 
that the assured was afflicted with lead poison. He was not 
required to disclose specially whether he had been, or was 
so afflicted, at the time of the insurance. The appellant pro- 
posed to inquire of its own physician, who had, on the certi- 
ficate of the examining physician, and the answers of the 
assured to the interrogatories propounded to him, recom- 
mended the issue of the policy, whether he would have given 
the recommendation if he had known the assured had ever 
been afflicted by lead poison. We cannot regard.the evi- 
dence as admissible. It did not involve any question of skill 
or science, but, in effect, required the witness to answer, after 
the risk had proved unfortunate, or hazardous, what he would 
have done if facts had been known to him on which he had 
not been required to act. The inquiry, as propounded, as- 
sumed, also, the existence of a fact, which the evidence 
merely tended to prove.—fawls v. Am. Mutual Ins. Co. 27 
N. Y. 382. 

4. The term residence, as employed in the questions pro- 
pounded to the assured, was intended to signify the place of 
permanent, rather than mere temporary abode ; in the sense 
of domicile, rather than of mete inhabitancy. It is undis- 
puted that the domicile of the assured was truly stated, and 
that his sojourn in Kentucky was merely temporary. The 
domicile, and the place of temporary residence, are each 
within the territorial limits, in which, according to the stipu- 
lations of the policy, the assured had the right to visit or re- 
side. The policy and the application must be construed to- 
gether. Residence, as employed in the one, must have the 
same signification it bears in the other, there being no indi- 
cation of an intention to employ them in a differing signifi- 
cation. The word visit is manifestly employed in the policy 
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in contradistinction to the word reside. The one conferrin 
the right to travel and sojourn, and the other the right to 
acquire domicile by residence with the intention of remain- 
ing. The court did not err in the instruction given, or in re- 
fusing that requested on this point. 

For the error in admitting the deposition of O'Neal, the 
judgment must be reversed, and the cause remanded. 


Cooper v. Mellwain. 
Action to Recover Share of Profits arising from sale of Land. 


1. Contract; rescision of, what sufficient to support.—The parties to a contract 
may rescind or modily it at pleasure, and their mutual assent is all that is 
necessary to support the rescision or modification. 

2. Where three persons, desiring to purchase jointly a tract of land, ata 
sale for partition to be made, under a decree of the Probate Court, enter into 
a written contract, which specifies what portion of the land each is to obtain, 
and that the price to be paid by each is to be determined by three disinter- 
ested persons, and one of them afterwards buys at a private sale, an undivided 
two-thirds interest in the lands, of which purchase his two associates are fully 
informed ; and by subsequent written contract, which expressly rescinds the 
former, it is recited and stipulated that ‘they have entered into a combina- 
tion to purchase the tract of land,” ‘*the place to be purchased by C.,” who 
was the purchaser at the private sale, and that they ‘‘agree to sell” a partic- 
ular portion to M., at a specified price, and that ‘‘J. is to have” another part 
‘*at the rate per acre that the land is bid in at,” and that C. is to have ‘all 
the balance of the tract at the price bid at the sale;” and further, that J. is to 
pay one-third of the difference, ‘‘ between the costs of the portion sold to M. 
and its sale at $5.50,” and that C. is to pay the remaining two-thirds ; held, 
that the mghts of M. and J. were to be determined by this subsequent contract, 
and were dependent on C.’s becoming the purchaser at the sale for partition ; 
and another person having beconie the purchaser at that sale, at a price which 
refunded to C. more than he had paid for the interest purchased at private sale, 
that M. and J. had no claim to a share of the profits. 


APPEAL from Cireuit Court of Dallas. 

Tried before Hon. Gro. H. Cratc. 

This was an action brought by the appellee, McIlwaine, 
against the appellant, to recover a sum of money alleged to 
to be due under the following circumstances: Cooper, Mcll- 
waine and one R. D. Jackson desired to purchase certain 
parts of a tract of land then owned by a minor, one Goldsby 
King, and Woods and wife, as tenants in common. Proceed- 
ings for a sale of this land, for division, were then pending 
in the Probate Court. In furtherance of this desire they 
entered into an agreement, in writing, on the 2d day of Octo- 
ber, 1874, by which they agreed jointly to purchase the whole 
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tract, each to receive certain portions of it, and the amount 
of the purchase-money to be paid by each to be determined 
by three disinterested oars Cooper having expressed 
some dissatisfaction with the first agreement, the parties to 
it met, and on the 15th day of October they entered into the 
following agreement, in writing: 

“This agreement certifies that we, the undersigned, have 
entered into a combination to purchase the tract of land 
knewn as the Cross Roads, on Summerfield road, the place 
to be purchased by C. M. Cooper, and we agree to sell the 
field containing 112 acres, more or less, lying west of Sum- 
merfield road and south of Craig’s ferry road, at $5.50 per 
acre, to John McIlwaine; Dr. Jackson to have the 80 acres, 
more or less, lying on the Craig’s ferry road, north side, and 
fronting on said road, (south half section, next to land of 
Jackson’s,) he to pay at the rate per acre that the land is bid 
in at; C. M. Cooper to have all the balance in said tract of 
466.50 acres, not described above, and at the price paid for the 
same. Dr. R. D. Jackson further agrees to pay one-third (}) 
difference between cost of the 112 acres sold to Mr. McIlwaine 
and its sale at $5.50 peracre. C.M. Cooper agreeing to pay 
the remaining two-thirds, as difference between cost and sale 
of above named field. All other agreements made before this 
to be null and void. 


















































C. M. Cooper, 
J. H. McItwarne, 
R. D. Jackson.” 

The complaint set out these two agreements and averred 
that, in pursuance to the first one, plaintiff had furnished the 
defendant $500 to be used in the purchase agreed on, and 
that in pursuance of said agreement Cooper did purchase, 
on the 6th day of October, 1874, for himself, plaintiff and 
Jackson, an undivided two-thirds interest in the lands for 
$2,000, taking title to himself; and that after the second 
agreement, Cooper had sold the interest thus purchased for 
twenty-seven hundred and two dollars and sixty-six cents ; 
that the plaintiff was entitled to one-fourth of the proceeds 
of said land, and that the defendant had paid him only $500 
and refused to pay any more. Defendant filed a plea which 
set up these agreements ; averred that the latter rescinded 
the former ; that no part of the money furnished by plaintiff 
was used in the purchase of the interest in the lands; that 
since the last agreement was entered into he had not pur- 
chased any interest in the land; averred that the $500 ad- 
vanced by plaintiff was done under the last agreement, and 
that in pursuance of it he had returned that amount to 
plaintiff; and denied the right of plaintiff to share in the 
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proceeds of his interest in the lands. A demurrer to the 
—" on substantially the same grounds, had been over- 
ruled. 

Plaintiff, as a witness for himse f, then testified that 
at or about the time of executing the first agreement, he had 
been informed that the land above described was for sale; 
that one Coosa Woods, a married woman, was the owner of 
a two-thirds interest in the same, the residue being owned 
by one Goldsby King, a minor; and that the said Coosa 
Woods and her husband had commenced proceedings in the 
Probate Court for a sale for partition; that he desired to 
purebhase part of the land, and with Dr. Jackson and defend- 
ant entered into the agreement of October 2,1874. Plaintiff 
further testified, against the objection and exception of de- 
fendant, that before the agreement was entered into it was 
understood between the parties that the interest of Coosa 
Woods could be saniened at private sale for $2,000, and 
that he and Jackson told the defendant to try it, and that 
they would furnish the money to pay for their respective 
interests as proposed, and that the agreement was entered 
into under this uuderstanding; that shortly after this, he 
received a postal card from defendant, telling him that he 
desired plaintiff and Jackson to furnish their proportion of 
the money for said lands, and that accordingly, in a short 
time, he went to Selma and handed Cooper $500, and took 
his receipt for the same, but that he did not remember the 
exact date of the payment of the money to him; that an 
order was granted ior the sale of the lands for partition; that 
on the 15th day of October, 1874, some dissatisfaction hav- 
ing grown up on the part of Cooper about the contract of 
the 2d of October, 1874, the parties met in Selma and entered 
into the agreement of that date; that on the 23d of Novem- 
ber, 1874, the commissioners appointed by the Probate Court 
sold the land at public auction, and that one Lawrence Mont- 
zomery and defendant Cooper were bidders at the sale; that 
Geaper ran the lands up to $8.75 an acre, when the plaintiff 
told him he was out, and was not willing to bid more than 
that for said lands; that the lands were then knocked down to 
said Montgomery at $8.80 per acre; and that on the same 
day, after the oat he applied to defendant for the return of 
the $500 advanced by him, which defendant accordingly did; 
that he did not remember to have claimed at that time any 
of the profits arising from the sale, but was distinct in his 
recollection that he did not say he would not claim any part 
of them Jackson also testified as to the understanding with 
which the agreement of the 2d of October was entered into, 
substantially as the plaintiff had done. The defendant then 
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testified in his own behalf, that he bought the interest of 
said Coosa Woods for himself and not for Jackson and MclIl- 
waine, and that he paid $2,000 therefor, and received a deed 
from said Coosa and her husband on the 6th of October, 1874; 
that the contract of 2d of October, 1874, was not entered 
into with relation to the interest of Mrs. Woods, but re!ated 
to the whole tract ; that the $2,000 paid for her interest was 
his own money, and no part of it belonged to McIlwaine; 
that he did not obtain the money from MclIlwain until the 
16th day of October, as shown by the receipt given for it, 
which he then introduced in evidence; that the sum then 
received was the first and only money which he had received 
from McIlwaine, and that he had refunded the same to Mc- 
Ilwaine on the day of the commissioners’ sale; and that 
Mellwaine, at that time, stated that he claimed no share in 
the profits of the sale; that he failed to purchase the whole 
tract at said sale because plaintiff and Jackson were unwil- 
ling to bid any higher for the land, and he was unable to pay 
for the whole tract. This was, in substance, all the evidence, 
and the court, at the request of plaintiff, charged the jury 
that if they believed, from the evidence, that the contract of 
October 2, 1874, was made by the parties, and that in pur- 
suance of this contract Cooper purchased Mrs. Woods’ two- 
thirds interest in said land, on the 6th of October, 1874, and 
paid $2,000 and received a conveyance, and that the plaintiff 
furnished $500 to defendant towards such sale, then the 
plaintiff was entitled to receive his share of the profits made 
by said Cooper on the purchase and sale of said interest, 
notwithstanding said contract was made null and void by the 
one made on the 15th of October, and the $500 returned to 
plaintiff; that if the jury believed that the parties made 
the agreement of 15th of October, and that Cooper had pre- 
viously, under the contract of 2d of October, purchased the 
interest of Mrs. Woods in the lands, and that on the 16th of 
October McIlwaine furnished the $500 to Cooper and took~ 
from him the receipt in evidence, and that afterwards the 
said lands were sold by the commissioners and Cooper 
received the proceeds of tie share of Mrs. Woods, then the 
plaintiff would be entitled to recover in this action one-third 
the profits arising from this sale, and this notwithstanding 
they might believe from the evidence that Cooper, after said 
sale and before this suit, refunded to McIlwaine the $500 
according to the terms of the receipt. These charges were 
separately excepted to by the defendant. The court refused 
several charges asked by the defendant, which asserted, in 
substance, that the rights of the parties depended solely on 
the contract of October 15th, and that if under that contract 
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the defendant had failed to become the purchaser of the tract 
because of the fault or interference of the plaintiff, then there 
was no cause of action. 


Brooks & Roy, for appellants. 
Moraan, Lapstey & Netson, and P. G. Woon, contra. 


BRICKELL, C. J.—There can be no doubt that the par- 
ties to a contract may rescind or modify it, at pleasure ; and 
their mutual assent is all that is necessary to support the 
modification or rescission. The agreement made by these 
parties on the 2d day of October, 1874, was by their mutual 
assent, expressed in writing, rescinded, and a new contract 
made, materially variant in stipulations and in the rights to 
which the parties were entitled. This latter contract, alone, 
can be regarded in ascertaining the rights and relations of 
the parties. It was entered into after McIlwaine and Jack- 
son had been fully informed of Cooper’s purchase of the 
interest of Woods and wife in the lands, and did not contem- 
plate an acquisition by Jackson and McIlwaine, or either of 
them, of any right in that purchase. The interest it was 
contemplated they should acquire, was in particular parts of 
the land, if the whole tract was purchased by Cooper, at the 
sale to be made subsequently under the decree of the Court 
of Probate. Their rights and interests depended wholly on 
such purchase, and it was a right to and interest in particu- 
lar parts of the tract, at a specified price, or a price readil 
ascertained by calculation, if the purchase was made. If 
Cooper had not purchased at the subsequent sale, and the 
price for which the lands sold, would not have repaid him 
the same he had paid Woods and wife, he would not have 
had a right to retain for any part of the difference, from the 
five hundred dollars McIlwaine had deposited with him. 
McIlwaine could have well said, I never ventured with you 
into that speculation, and can not bear any part of its losses. 
The error which underlies the instructions given by the 
court, and its rulings on the demurrers, and in its refusal of 
several of the instructions requested by the appellant, is, in 
the supposition that the parties were equally interested in 
the purchase of the lands, and that Cooper’s purchase of 
Woods and wife, was but a part of the purchase contemplated. 
The contract has no reference to Cooper’s purchase of Woods 
and wife. The purchase it contemplated was to be made 
subsequently, at the public sale made by the commissioners 


under the decree of the Court of Probate. That purchase 


was to be made by Cooper, and the rights of McIlwaine and 
VoL. LvIU. 











1877.) OF ALABAMA. 301 
(Morgan v. Wing.) 


Jackson were dependent on the purchase being made. If it 
was made, McIlwaine was entitled to one hundred and twelve 
acres, at $5.50 per acre, without regard to the price paid at 
the sale. Jackson was entitled to eighty acres, at the price 
bid for the whole, and’ if that price exceeded the price paid 
by McIlwaine for the one hundred and twelve acres, Jackson 
promised to pay one-third of the excess, Cooper losing the 
remaining two-thirds. McIlwaine and Jackson had the right 
to the lands described, on the terms expressed, if Cooper 
made the purchase. They had no other rights, stipulated 
for no other, and the only obligation Cooper assumed, and 
the only duty he was under to them, was in good faith to 
make the effort to purchase the lands, when offered for sale 
under the decree of the Court of Probate, and if he purchased 
to let McIlwaine and Jackson take, under the terms of the 
contract, the parts of the land described. They had no right 
to participate in any of the profits he may have realized by 
his purchase from Woods and wife, which purchase was 
prior to the contract, and of which the parties had full 
knowledge when they contracted. On the facts found in the 
record, there is no ground on which the action can be sup- 

orted, and without noticing the several rulings of the court, 
it is enough to say, they are inconsistent with the views we’ 
have expressed. ; 

The judgment is reversed and the cause remanded. 


Morgan v. Wing. 
Detinue. 


1. Deposition; motion tc suppress ; when too late.--It is too late to make a 
motion for the first time to suppress an entire deposition, after the parties 
have expressed themselves realy for trial and anuounced satisfaction with the 
jury. , . 

2, Demurrer ; rulings on; when not revised.—Where rulings upon demurrer 
are not shown by any judgment entry, the appellate court wili not revise 
them, although the bill of exceptions recites what such ruling was. 

3. Detinue ; what not pleadable in bar or abatement of.—The failure to find and 
seize the property sued for, can not be pleaded in bar or abatement of an 
action of detinue, 


AppraL from Clarke Cireuit Court. 

Tried before Hon. H. T. Toutmn. 

The appellee Wing brought detinue, the complaint being 
in the form prescribed by the Code, against appellant, Mor- 
gan, to recover a mule and wagon. 








a 
1 | 
& 

' 





302 SUPREME COURT [Dec. Term, 


[Morgan v. Wing. ] 


Wing made affidavit, which he neglected to sign, before the 
clerk, and gave bond to obtain an order of seizure of the 
a goo he clerk failed to approve the bond in writing, 

ut made the proper order directing the sheriff to seize the 
property, and the sheriff made return that he had served a 
copy of the summons and complaint on the defendant, but 
could not find the property. 

The defendant moved the court to dismiss the case, be- 
cause the property sued for was not found or seized; but the 
court overruled the motion. 

The defendant then demurred to the complaint, because 
plaintiff’s affidavit was not signed by him; because the bond 
was not endorsed ‘approved by the clerk,’ and because no 
levy had been made on the specific property sued for. The 
action of the court upon the demurrer is not shown by any 
judgment entry, but the bill of exceptions recites that it was 
overruled. 

After the parties had announced themselves ready for 
trial, and that they were satisfied with the jury, and “as 
plaintiff’s counsel was about to read the complaint to them, 
defendant moved to suppress the entire deposition of one 
Riddle, one of plaintiff’s witnesses, on the ground that the 
certificate of the commissioner was defective,’ &c. The 
court overruled the motion and the defendant excepted. 

The refusal to dismiss the cause; the overruling of the 
demurrer, and of the motion to suppress the deposition of 
Riddle, are now assigned for error. 


Joun Y. Kirkpatrick, for appellant. 


Txos. H. Price, contra. 


STONE, J.—When both parties announce themselves 
ready for trial, and express themselves satisfied with a jury 
empanneled for the trial, the trial is so far entered upon, as 
to preclude the consideration of a motion then for the first 
time made, to suppress an entire deposition taken in the 
cause.—Code of Ala. § 3081. 

The ruling on demurrer, not being shown in the judgment 
entry, can not be considered by us. If it could,.there 1s 
nothing in the present demurrer, which, if a defect at all, 
could be reached in that form. The demurrer only brings up 
the sufficiency of the complaint. 

In an action to recover chattels in specie, a failure to find 
and seize the property sued for, is no defense, either in 


abatement or bar. 
Affirmed. 
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Potter & Son v. Gracie. 
Bill in Equity to set aside Fraudulent Conveyance. 


1. Conveyance ; what void as to creditors. —A conveyance to a mistress, or to 
her illegitimate child, thongh intended merely as a provision for maintenance, 
and not looking to future cohabitation, is void as against existing creditors. 

2. Conveyance to mistress ; what necessary to support —To support a convey- 
ance to a mistress, on the ground of valuable consideration, there must be 
clear and convincing proof of such consideration, to overcome the unfavora- 
ble inferences which the court would draw from the illegal relation existing 
between the parties. 

3. Consideration; proof of different, from that stated in conveyance.--If the 
conveyance itself recites that it is made on divers good considerations, and 
for kindness felt by the grantor towards the. grantees, (the mistress and her 
child), parol evidence can not be received to show a valuable consideration, 

4. Conveyance in fraud of creditors ; for what purpose may be allowed foree.—— 
When a voluntary conveyance, not tainted with actual fraud, is set aside in 
equity, at the instance of existing creditors, it will, nevertheless, be allowed to 
stand as a security to reimburse the grantee, for money paid by him in 
removing a valid incumbrance on the property. 

5. Same; for what grantee must account.—If the grantee has been put in 
possession of the property under the conveyance, the value of the use and 
occupation will be charged against him, and set off against moneys paid by 
him for taxes and insurance, and in removing prior incumbrances. 


AppraL from Chancery Court of Dallas. 

Heard before Hon. Cuartes TURNER. 

This was a creditor's bill, filed by the appellants, Lewis 
W. Potter and sons, and John Helton, against R. M. Nelson, 
administrator of James Johnston, Mary, Gracie and William 
Gracie. The object of the bill is to set aside a conveyance 
made on the 29th day of July, 1871, by James Johnston, in 
his life time, ito Mary Gracie for life, remainder to Wil- 
liam Gracie, her son, as fraudulent as to his creditors. The 
bill alleged that complainants were creditors of Johnston be- 
fore the making of the deed; that at the time of its execu- 
tion Johnston was insolvent, and owned but little other 
property than that conveyed ; that no money, or other thing 
of value, was paid by Mary Gracie, and that at the time of 
the making of the deed Mary Gracie was the kept mistress, 
or concubine, of Johnston, and continued to be so up to the 
time of his death ; that the purpose of Johnston in making 
the deed, was “to induce Mary Gracie to live with him in a 
state of prostitution, and to continue to be and remain his 
kept mistress.” 
Mary Gracie answered, denying that Johnston was insol- 
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vent at the time of executing the deed, and averring the con- 
trary. She also denied that there was no consideration for 
the deed, or that it was made to induce her to remain or live 
with him, as his mistress. She averred that, at and before 
the execution of the deed, Johnston was indebted to her, in 
a sum exceeding the amount paid for the lot, and that he 
urchased the lot at her request, with the money he owed 
er, taking title to himself, because the owner of the lot 
would not permit her (she being a colored woman) to become 
the purchaser; that the money paid by him was part of 
what was due her, and that in pursuance of his agreement to 
purchase for her, he made the deed to her and her son, which 
the bill assailed. This deed recites that it is made on divers 
good considerations, and for kindness the grantor feels 
towards Mary Gracie and her child Willie, or William. The 
answer also set up that she had made valuable improve- 
ments on the land, which was unimproved when conveyed to 
her; that at the time Johnston conveyed to her, there was 
an incumbrance on the lot for part of the purchase-money 
due by him, and that she had since paid off this mortgage ; 
and that the lot would not sell for enough to reimburse her 
for the improvements and payment she had made to remove 
the incumbrances on it. She positively denied that the sale 
was made by Johnston with intent to hinder, delay or de- 
fraud his creditors, or that she received the deed with such 
intent, or knew of, or in any manner participated therein. 
The evidence tended to show that Mary Gracie, who was 
formerly the slave of Johnston, had lived with him as his 
mistress for some time after emancipation, and that after she 
ceased to live on the same place with him, she frequently 
visited him, and he visited her, still continuing to cohabit with 
him until his death ; that William Gracie was their child, born 
of such illicit intercourse soon after the war. The evidence, 
tending to show indebtedness of Johnston to her, was chiefly 
of loose declaration made by Johnston to the negroes on the 
plantation, where they lived, and her own testimony that he 
owed her for services rendered as his house-keeper, and had 
bought the lot for her in payment therefor. She introduced 
no written evidences of this indebtedness to her. She proved 
that she had paid the taxes and insurance on the property 
since she had been in possession, and it was also shown that 
she had paid off the mortgage given for the purchase-money. 
The carpenter, who built the house on the lot, testified that 
he contracted with and was paid by Johnston. The evidence 
tending to show that the consideration of the deed was the 
past indebtedness of Johnston to Mary Gracie, was objected 
to, because it tended to contradict the recitals of the deed. 
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On the hearing, the Chancellor dismissed the bill for want 
of equity, and this decree is here assigned as error. 


Morean, Larstey & Netson, for appellants. 
Sumrer Lea, and Rem & May, contra. 


BRICKELL, C. J.—A contract, the consideration of which 
is future illicit cohabitation, like all agreements to do acts 
forbidden by the law of God, or in furtherance of immor- 
ality, is utterly void. If it has been executed, no court of 
law or equity will, at the instance of either party, interpose 
to set itaside The courts apply the maxim, “ Jn pari delicto, 
potior est conditio defendentis,” abstaining from interference to 
enforce or to vacate.—Story on Con. 5543; Black & Man- 
ning v. Oliver, 1 Ala. 449; Walker v. Gregory, 36 Ala. 180. 
A contract or conveyance, in consideration of past cohabita- 
tion, intended or regarded as reparation, or indemnity for 
the wrong done, is treated at common law as founded on a 
good consideration. If executory, and under seal, the seal 
conclusively importing a consideration, it may be enforced ; 
but if not under seal, a mere simple contract, the considera- 
tion of which may be impeached by plea and evidence, it 
stands on the same ground with other contracts or agree- 
ments, having only the performance of a natural or moral 
duty as a consideration to support them.—Story on Con. 541 ; 
Chitty on Con. 661-62 ; Singleton v. Bremar (Harper’s Law), 
201; Binnington v. Wallis, 4 Barn. & Ald. 650; Marchiones of 
Annondale v. Harris, 2 Peere Wm. 432; Gray v. Matthias, 5 
Ves, 286. A conveyance to a mistress, or to her and her 
children, by way of gift or advancement, not looking to fu- 
ture cohabitation, intended merely as a provision for main- 
tenance, cannot be sustained against existing creditors. It 
stands, as would any other conveyance, springing not from 
motives of justice, but from motives of affection, or gener- 
osity, or prudence. The claimsof creditors rest on legal ob- 
ligations, higher than the demands of affection, or generosity, 
commendable as may be a response to these, when there 
are not duties which the law declares paramount.— Want v. 
Day, 4 Denio, 439; Sherman v. Barrett, 1 McMullan, 147. 

It is not, perhaps, important to inquire whether the con- 
veyance now impeached rests on a consideration of past or 
of future cohabitation. If the latter is its consideration, 
having been executed, it is valid and operative against the 
grantor, his privies in blood and in estate.— Walker v. Greg- 
ory, supra. If the former is its consideration, the conveyance 
is voluntary. It is the — of this State that a con- 
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veyance, not founded on a valuable consideration, is abso- 
lutely void as to the existing creditors of the grantor. No 
inquiry is indulged into the intent with which it is made. 
The intent is material only when the rights of subsequent 
creditors are involved. Then, if it is tainted with actual 
fraud, it is void.—2 Brick. Dig. 21, §$ 100-119. The com- 

lainants are creditors of the grantor, and their debts ex- 
isted at the execution of the conveyance. As to them, the 
conveyance is void, because its consideration is not valuable. 
The inflexible rule of the law is, that the man must be just be- 
fore he is generous. The claims of wife and children, of all 
who are bound by the ties of natural affection, and relations 
the law recognizes and favors, must yield to the paramount 
legal duty of the debtor to creditors. If these claims are 
subordinate, surely all claim which is the result of an im- 
moral, illegal, meretricious connection, cannot stand on higher 
ground. 

As is usual, and is to be expected in cases of this charac- 
ter, it is attempted to support the conveyance by evidence of 
a valuable consideration. Services rendered by the mistress, 
or a loun of money, for the payment of which no written 
evidence is taken, proved by the loose declarations of the 
grantor, made to witnesses having no interest to direct their 
attention to them, and no motive for preserving a distinct 
remembrance of them, have often been asserted as the con- 
sideration of conveyances, made between parties living in 
illicit intercourse. Criminal as may be their conduct, there 
is no legal inhibition against their contracting with each 
other, and if their contracts are not infected by the illegality 
of the relation—if they are supported by a valuable consid- 
eration, they will be upheld and enforced. The existence of 
the relation must excite the jealousy of the court called to 
inquire into the validity of the contract. If the character of 
the contract is such as would naturally spring from the re- 
lation, and is not such as would be expected, if it was founded 
on a valuable consideration. moving between the parties, as 
if they were strangers dealing with each other, clear and con- 
vincing proof of the consideration must be given to neutral- 
ize the unfavorable inferences the court would feel con- 
strained to draw. For many years prior to the execution of 
this conveyance, the relation between the grantor and the 
grantee for life, was that of concubinage. Beginning while 
she was his slave, the remainderman was born of the illicit 
intercourse; after emancipation, it continued until his death 
severed it in 1873. There may be no evidence of a distinct 
agreement, when the conveyance was executed, that the re- 


lation should continue, yet it cannot be doubted its continu- 
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ance was contemplated, and there is no reason for suppos- 
ing that, if its dissolution had been suggested, the grantor 
would have executed the conveyance. Reparation for the 
wrong he had inflicted, there is not a fact in evidence tend- 
ing to show he intended. If he was penitent, and intended 
to atone for the wrong, it is not apparent from any act or 
declaration found in the mass of evidence in the record. 
The character of the conveyance is, that to be expected from 
the condition of the parties—a gift to the mistress for life, 
with remainder to the child, the offspring of the cohabita- 
tion. If a valuable consideration, a debt due to the mistress, 
had been the consideration of the conveyance, it is not prob- 
able she would have consented that her estate in the prem- 
ises should be limited to her life; and if she died, the re- 
mainder should have been limited to the son to the exclu- 
sion of her after-born children, if any she had. Such limi- 
tations are not usual in deeds of bargain and sale, into 
which it is sought, by parol evidence, to convert this convey- 
ance, when the consideration moves from one grantee to the 
grantor. These are the limitations which would be expected 
in a settlement upon a mistress and her illegitimate child. 
Fraud, or illegality, is not presumed, it must be proved; and 
often it is shown by circumstances, rather than by direct evi- 
dence. The inferences which must be drawn from the rela- 
tion of the parties, and the character of the conveyance, as 
to its real consideration, must be repelled by clearer and 
more convincing evidence of a valuable consideration than 
that the appellees have introduced. 

Without regard to the weight of the evidence, however, we 
are constrained to declare that it was inadmissible, and could 
not contradict or vary the consideration expressed in the 
conveyance. The deed recites that it is made on divers good 
considerations, and for kindness, the grantor feels towards Mary 
Gracie, and her child Willie or William. A deed may be sup- 
— by a yood consideration, or a valuable consideration. 

f it rests merely on a good consideration, it is subordinate 
to the rights of existing creditors, valid and operative against 
the rest of the world; while a valuable consideration frees it 
from impeachment, if it is not tainted with a fraudulent 
intent. “A good consideration, is such as that of blood, or 
of natural love and affection, when a man grants an estate to 
a near relation, being founded on motives of generosity, 
prudence and natural duty; a valuable consideration, is such 
as money, marriage, or the like, which the law esteems an 
equivalent for the grant, and is therefore founded in motives 
of justice.” —2 Black. 296-7. It is the settled law of this 
State, that a deed impeached by creditors for fraud, actual 
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or constructive, cannot be supported by evidence of consid- 
eration different from those alleged in it.—J/urphy v. Br. 
Bank of Mobile, 16 Ala. 90. It is at all times dangerous to 
relax the conservative principle of law, which declares that, 
when parties enter into a contract and reduce its stipulations 
to writing, the written memorial is the sole expositor of the 
contract, and cannot, in the absence of fraud, be waived by 
parol evidence. Mistake may occur, requiring a court of 
equity to intervene and correct, so that the contract may 
conform to the intentions the parties proposed expressing. 
But without fraud or mistake, as between the parties, the 
written contract is conclusive. When assailed by creditors, 
it must be taken as to the parties to it, as it may be written. 
It can not be supported by falsifying express recitals, which 
it must be presumed were deliberately made and deliberately 
accepted.— Watt v. Grove, 2 Sch. & Lef. 500; Bump on 
Fraud. Con. 557. 

In courts of law, if an instrument is avoided for fraud, or 
illegality, it becomes a mere nullity. In equity, it may stand 
as a security for advances which have been made, or liabili- 
ties which have been incurred, in consequence of it, if, under 
all the circumstances, it would be right and just it should 
stand.—Clements v. Moore, 6 Wall. 299; MeMukin v. Edmunds, 
1 Hill Ch. 294; Boyle v. Donald, 1 Greenl. Ch. 478. The 
mortgage to Weaver was an incumbrance on the premises, 
at the time the conveyance was executed. If this mortgage 
was satisfied by the grantee for life, after the execution of 
the conveyance, with moneys not derived from, or furnished 
her by the grantor, she has an equity to be substituted to 
the rights of the mortgagee.—Bump on Fraud. Con. 474. 
The complainants demanding equity, must render it to their 
adversary. They would not render it, if allowed to subject 
the property to the payment of their debts, freed from the 
mortgage which was a prior incumbrance on the premises. 
If that mortgage was extinguished by the appellee from her 
own means, her intent was to perfect the title, she and her 
child acquired by the voluntary conveyance, which is not 
tainted with an actual intent to defraud creditors, but is void 
only by operation and construction of law. The equity of 
the complainants is to subject the premises in the condition 
in which they were, when their grantor executed the con- 
veyance assailed—they are without equity, to avail them- 
selves of the incumbrances, the grantee may have removed, 
or to take from her without compensation, the benefit of 
such incumbrances. 

The evidence does not satisfy us, any improvements were 


made by the grantees, except from moneys furnished by the 
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grantor, after the conveyance was executed. It is not neces- 
sary, therefore, to determine, whether if any had been 
made, compensation for them can be claimed. 

The premises have been in the occupancy of the grantee, 
since early in 1871. The value of the use and occupation, 
from the filing of the bill, to the day of the sale of the 
premises, as hereinafter directed, must be ascertained, and 
set off against the money expended in satisfying the mort- 
gage to Weaver, and against the taxes, and insurance on the 
premises the grantee for life may have paid, since the bill 
was filed. 

The decree of the chancellor must be reversed, and the 
cause remanded for proceedings in conformity to a decree 
which will be here rendered. 

It is ordered, adjudged and decreed, the deed from James 
Johnson to Mary Gracie, for life, remainder to her son Willie 
or William, of date July 29, 1871, conveying the premises 
therein described, and described in the original bill, is void 
as against complainants, and all other creditors of the said 
James Johnson, whose debts were existing at the date of 
said deed. 

It is further ordered, adjudged and decreed, that the reg- 
ister of the fifth district, of the middle chancery division of 
the State of Alabama, will sell the said premises, at public 
outcry, to the highest bidder for cash, at the court-house 
door, or some other suitable public place, in the city of 
Selma, having first given thirty days notice of the time, place 
and terms of sale, by advertisement in some public news- 
paper printed in the said city of Selma. He will make the 
purchaser, on payment of the purchase money, a conveyance 
of the premises, and will put the purchaser in possession, 
and will report said sale to the court for confirmation. 

It is further ordered, adjudged and decreed, that the reg- 
ister take and state an account of the debts due and owing 
the complainants respectively, from said James Johnson, 
described in the original bill, computing interest thereon, to 
the day of taking said account. 

It is further ordered, adjudged and decreed, that the reg- 
ister take and state an account of all monies paid by the 
respondent, Mary Gracie, from her own means, and not from 
means or monies furnished her, or by her derived from James 
Johnson, in satisfaction of the mortgage, executed by said 
Johnson to Ann P. Weaver, computing interest on each of 
said payments to the day of taking said account. And the 
register will also take and state an account of all taxes 
assessed on the said premises, after the filing of the original 
bill, and of all insurance thereon, after the filing of said bill, 
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which have been paid by the respondent, Mary Gracie, com- 
puting interest from the day of such payments respectively, 
to the day of taking said account. 

It is further ordered, adjudged and decreed, that the reg- 
ister take and state an account of the value annually, of the 
use and occupation of said premises, from the day of the 
filing of the original bill, to the day of the sale of the said 
premises, computing interest on the value of each year’s 
occupation, from the end of the year, to the day of taking 
said account. 

It is further ordered, adjudged and decreed, the value of 
such use and occupation, so ascertained, shall be set off 
against the amount ascertained to be due the respondent, 
Mary Gracie, for payments made by her in satisfaction of 
the said mortgage, and of taxes and insurance. 

It is further ordered, adjudged and decreed, that if there 
shall be a balance due the respondent, Mary Gracie, on 
taking the said accounts, such balance shall be first paid 
from the proceeds of the sale of said premises, after deduct- 
ing the costs of this suit, and the expenses of said sale, and 
the balance of such proceeds shall be applied to pay the 
debts due and owing the complainants, as ascertained by the 
register. If such balance will not pay the whole of said 
debts, then it shall be applied to them in proportion to their 
respective amounts. 

All other questions are reserved for the decision of the 
chancellor. In taking the several accounts, the register will 
use the depositions already taken, so far as relevant, and 
such other evidence, as is on file, and may examine, orally, 
such witnesses as the parties may produce. 

The register will report his action, under this decree, to 
the chancellor, for confirmation. 

The respondent, Mary Gracie, must pay the costs of this 
appeal. 


Brown, Adm’r, v. Walter, et al. 


Bill in Equity for Discovery and Account. 


1. Executor, de son tort ; when protecled.—An executor, de son tort, can not, 
by bis wrongtul act, acquire a benefit, but is protected in all acts, not for his 
own benefit, which the rightful representative may do. 

2. Same.—Where one has received and used assets of an intestate, under 
circumstances constituting him an executor de son tort, he may show, when 
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called to account in equity by the rightful representative, that there are no 
outstanding debts, and that he has applied the assets for the use and benefit of 
the distributees, as they must have been applied in due course of adminis- 
ration. 

; 3. Widow; what will not constilute her executor, de son tort.—A widow, re- 
taining and using property exempt from administration, for the support of 
herself and minor children of her husband, who died intestate without debts, 
is not guilty of any conversion which can render her an executor de son tort; 
nor can the husband’s administrator call her to account for the children’s share 
upon their reaching majority—this right belongs to the children. 


AppraL from the Chancery Court of Mobile. 

Heard before the Hon. H. Austrm1. 

The facts of this case, as shown by the pleadings and 
proof, are, that Henry Kruse, a resident citizen of Mobile 
county, died intestate in July, 1858, leaving a widow and two 
infant children, his only next of kin, composing his family. 
At the time of his death, he had some household and kitchen 
furniture, three or four cows and calves, a few gardening or 
farming implements, and one or two skiffs, and the sum of 
fourteen hundred dollars, which he had deposited with a 
friend. He owed no debts, and his widow paying his funeral 
expenses, and the expenses of his last illness, kept posses- 
sion of the personal property, had the care and custody of 
the infant children, and maintained them until her marriage 
with the appellee, Mathias Walter, in 1862. After her mar- 
riage, the children remained with her and her husband, were 
maintained and educated by them, until one of them (Mary) 
was intermarried with the appellant, in 1870. After his mar- 
riage, the defendant, Walter, received in Confederate treas- 
ury notes the money the intestate had deposited with his 
friend. Of this sum, he invested eleven bundred dollars in 
an interest bearing bond of the Mobile & Ohio Railroad 
Company, for one thousand dollars; the remaining three 
hundred dollars he used for his own purposes. There was 
no administration on the estate of Kruse, until 1873, when 
the appellant obtained letters of administration, and filed 
this bill, for the purpose of compelling the respondents to 
account for the assets they had received. The respondents 
answered, and filed cross-bills (making the two children par- 
ties), showing the assets they had received, and averring 
there were no debts outstanding against the estate, and ex- 
hibited accounts showing they had expended for the distrib- 
utees in their support and education, more than their re- 
spective shares of the assets, and prayed to set-off the 
amounts so expended, against such shares. The evidence 
sustaining the answers and cross-bills, the chancellor ren- 
dered a decree dismissing the original bill, which is now as- 
signed as error. 
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Tos. H. Price, for appellant.—No administration having 
been taken out prior to brown’s appointment, he was the 
only lawful representative. The law encourages the settle- 
ment of estates through the courts by regular administra- 
tion, and discourages the irregular outside dealing with as- 
sets of the decedents, When each of the parties interested 
are not sui juris. Here the personal representative, after 
discovering ample assets, is defied because the parties con- 
verting it say they have advanced the distributees more 
than their share, and there are no debts. This interference 
with the assets, no matter what the motive, made the ap- 
pellees executors in their own wrong. The administrator had 
nothing to do with their advancements ; and it is against the 
policy of the law to allow administration to be defeated on 
that account. It is true, the distribuices, where there are no 
debts, can have a distribution without administration ; but it 
does not follow that others intermeddling with the assets can 
get rid of the demands of the rightful representative by 
showing no debts, and that they have advanced the distribu- 
tees as much as they are entitled to. The bill was well filed 
and the parties held to account. If, after that was had, the 
assets went to others who were indebted to the defend- 
ants, they could protect themselves by appropriate proceed- 
ings. The necessity for resort to such proceedings was 
caused by the fault of defendants, and that should not be 
visited in the administrator by dismissing his bill. It might 
be that he knew nothing of the defense, and he is certainly 
entitled to his account. 


RaPHAEL SemMMEs, con/va.—Brown comes into a court of 
equity asking equity, and he must do equity. He applied 
for administration fifteen years after the intestate’s death, 
and having married the intestate’s daughter, it is reasonable 
to believe he knew the facts with regard to his estate, and 
how his wife had been treated with regard to it. His appli- 
cation for administration was for the purpose of filing a 
speculative bill. The appellees have done more for the dis- 
tributees than the law required. What would be the use or 
equity of a proceeding to compel Walter to account and 
pay over the value of the assets to the administrator, whose 
duty it would be to distribute them to persons who clearly 
owed appellees, for their support, more than the amount they 
would be entitled to receive? This estate was small; it has 
been used in the way the law and a regular administration 
would have devoted it, and it is not the policy or spirit of 
our laws to encourage useless litigation with respect to it. 


The complainant’s case shows that he asked a court of equity 
VoL. LVI. 
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to compel appellees to do a “vain thing,” and the court be- 
low rightly refused its aid for such a purpose. 


BRICKELL, C. J.—The theory of the original bill is, that 
the respondents having, without authority of law, without a 
grant of administration from the proper tribunal, intermed- 
dled with, and converted the assets of the intestate, are lia- 
ble to account therefor to him, as the rightful representative. 
There is no aspect of the case, in which Mrs. Walter could 
be charged as an executor de son tort. The only intermed- 
dling with the assets in which she participated, before or 
after her marriage, was with the cattle, the household and 
kitchen furniture, and the gardening or farming implements. 
These were exempt from administration, and she was enti- 
tled to their possession, as against a rightful representative, 
or all who could not show a title paramount to that of the 
intestate.—R. C. $$ 2061-63. The infant children, on sepa- 
rating from the family, were entitled to a division, and an 
equal share with her, of so much of such property as re- 
mained in specie. This is a right to be asserted by them, 
and not by the personal representative of the intestate. In 
reference to this property, she could not be guilty of a wrong- 
ful intermeddling, or conversion, which would render her an 
executor de son tort. To constitute such an executor, there 
must be an usurpation of the authority of the rightful repre- 
sentative. 

The case, then, resolves itself into the single inquiry, ad- 
mitting as it must be admitted, that Walter, by collecting and 
using the money of the intestate, which was on deposit, be- 
came liable as an executor de son tort, can he, when sued by 
the rightful representative, show there are no debts outstand- 
ing against the intestate, and that he has applied the assets 
for the use and benefit of the distributees, as they must have 
been applied if he had been the rightful representative. 
While an executor de son tort cannot, by his wrongful acts, 
acquire any benefit, he is protected in all acts, not for his 
own benefit, which the rightful representative may do; and 
it may be laid down, as a general rule, that all his lawful acts 
are good, affording him full protection. He could not at 
common law, as the rightful representative could, retain for 
his own debt; but this exception rested on the policy of pre- 
venting a race between creditors, to obtain possession of the 
assets, without taking administration. It would have ena- 
bled him to derive an advantage from his own wrongful acts. 
4 Bac. Ob. 31-34; 1 Lomax Ex’rs, 177-185. There being no 
debts, no necessity for a rightful administration, except to 
make distribution, if the executor de son tort has applied the 
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assets to the benefit of the distributees, in equity, he should 
be protected. The rightful administration is an unneces- 
sary and expensive ceremony, from which no good can re- 
sult.— Vanderveer v. Alston, 16 Ala. 494. If the distributees 
had, in the present case, as they might have done, sought 
from the defendants an account of the assets, it will not be 
doubted the defendants could have retained for the advance- 
ments made in their maintenance and education. The ap- 

ellant, there being no creditors, is in equity but a trustee 
or the distributees. If he received the assets from the re- 
spondents, he would be compelled to hand them over to the 
distributees, and they would be compelled to pay them back 
to the respondents in reimbursement of the advancements. 
There is no reason for any such process, which could result 
in benefit to no one, and would result in loss to the respond- 
ents. 

The decree of the chancellor is affirmed. 


Berry ct al. v. Ferguson et al. 
Certiorari— Consolidation of Suits. 


1. Consolidation of suits; when properly ordered.—Separate suits before a 
justice of the peace, between the same parties on promissory notes apparently 
given in the same transaction, are properly consolidated in the City Court, 
when brought there by certiorari upon a single petition and bond. 

2. Amendment; what properly allowed.—A complaint may be amended by 
adding new parties plaintiff, and striking out the names of others, so long as 
there is not an entire change of parties. 

3. Plea, denying ownership of cause of action; requisites of. —A plea denying 
plaintiff’s ownership of the cause of action, must be direct and positive; and 
though in some instances affidavit of its truth may be made on information 
and belief, the qualification must be made in the affidavit, and not in the 
plea; if made in the plea, it is insufficient and properly stricken from the 
files. 


AppraL from City Court of Selma. 

Tried before Hon. Jona Haratson. 

The appellants, Berry and Evans, were sued before a jus- 
tice of the peace, on the same day, in three several suits, on 
ag od notes made by them on the 30th day of Septem- 

er, 1869, payable respectively on the first day of April, July 
and October following, “to J. M. Dedman as administrator 
of Hugh Ferguson.” Each of these notes was for $37.50. 
In the proceedings before the justice the plaintiffs are stated 
to be “Thos. C. Ferguson, Emily Ferguson, P. D. Barker, et 
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al., heirs of Hugh Ferguson.” No defense was made before 
the justice, who rendered judgment in each case against the 
defendants. The appellants included all the cases in one 
petition, and gave but one certiorari bond, to take all the 
cases to the City Court. Neither party having demanded a 
jury, the case was tried by the court, which, on motion of 
the plaintiffs, against the objection and exception of de- 
fendants, consolidated the suits. 

The bill of exceptions recites that the plaintiffs then asked 
leave of the court to amend the several complaints in the 
three causes before the justice of the peace, by adding the 
names of Joseph Ferguson, Gray C. Ferguson, John J. Fer- 
guson, Ann Eliza McCord, wife of Russell McCord, Ella 
Robertson, wife of Richard M. Robertson, Joanna Barker, 
wife of P. D. Barker, as parties plaintiff, and to strike out the 
name of P. D. Barker in said several complaints before the 
justice,” which motion the court allowed, against the objec- 
tion and exception of the defendants. 

“The plaintiffs then asked leave to file an amended com- 
plaint in the cause, which motion the court allowed, and said 
complaint was accordingly filed, and defendants excepted.” 
The amended complaint contained the names of the new 
parties as plaintiffs, omitting the name of P. D. Barker; 
averred that the intérest of the femmes covert constitute part 
of their separate estate, &c., and that the notes declared on 
were the property of the plaintiffs. 

After this the defendants pleaded non-assumpsit, and a 
special plea as follows: “The defendants, for answer to said 
complaint, say that the plaintiffs in this suit are not the 
owners of the note declared on in said complaint, to the 
best of his knowledge, information and belief.” This plea 
was sworn to and subscribed by one of the defendants before 
the clerk of the court, and afterwards, on motion of the 
plaintiffs, was stricken from the files, on the ground that it 
was not verified as required by law. The defendants 
excepted to this action of the court. The court, after hearing 
the evidence, rendered judgment for the plaintiff, and de- 
fendants appealed. 

The consolidation of the suit, the allowance of the amend- 
ments, and the striking of the plea from the files, are now 
assigned as error. 


Sumter Lex, for appellants. 
Morean, Lapstey & NELson, contra. 


MANNING, J.—1. There was no error in consolidating in 
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the City Court, the three separate actions brought before the 
justice of the peace, and removed thence together by certiorari 
upon a single petition of these appellants, and one bond exe- 
cuted by them, into the City Court. The parties to each of 
the actions were the same ; the notes upon which they were 
founded are all of the same date; and they appear to have 
been given in the same transaction. 

2. The statute of jeofails authorizes, according to the 
construction given to it in several cases, the amendment of 
a complaint by the addition of new parties plaintiff, and the 
striking out of the names of others, provided there be not 
an entire change of the parties. There was no error in 
allowing the amendments made in the present cause. 

3. The writing put in as a special plea, that the owner- 
ship of the notes was not in the plaintiffs, is, in fact, a mere 
affidavit, setting forth in the body of it that the allegation 
therein is true, “to the best of [the| knowledge, information 
and belief” of affiant, one of the defendants. Such a writin 
is nota plea. The averments of a plea must be direct oa 
positive. In some instances, when an affidavit of the truth 
of the averments in a plea must be made, it may be qualified 
by a statement of the information and belief of the affiant. But 
such qualification in the plea itself, makes it wholly insuffi- 
cient. This writing was, therefore, properly disallowed as a 
plea, and it was correctly ordered that it be taken from the 
files. 

Let the judgment of the City Court be affirmed. 


Starnes v. Allen, West & Co. 
Trial of Right of Property. 


1. Trial of right of property; proof of outstanding title in stranger; rule as to, 
extent of —While it is true that in the statutory action of the trial of the right 
of property, the claimant will not be permitted to defeat a recovery by the 
plaintiffs by proving outstanding title iu a stranger, this rule extends only to 
cases where the plaintiff bas made out a prima fucie case, and the claimant has 
no privity of estate with the person whose title is set up. It does not over- 
turn the statutory rule that the burden of proof is on the plaintiff in execu- 
tion. 

2, Same; what proper torm of issue in.—The proper issue in this action is, 
an affirmation on the part of the plaintiff that the property in question is sub- 
ject to his execution or attachment, and a denial of that fact by the defendant; 
and unless the plaintiff proves prima facie, at least, a title in the defendant, he 
must fail though the claimant shows no title to the property in question. 
Lien, right, or even title in the plaintiff, gives no right to condemn the prop- 
erty under the execution or attachment. 
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3. Atlachment; what not subject to.—The interest of the landlord in the crops 

rown on the rented premises, by reason of his lien for rent and advances, is 
not such a title or interest as can be levied upon under execution or attach- 
ment. 


AppraL from Mobile Circuit Court. 

Tried before Hon. H. T. Tounmin. 

Allen, West & Co., the appellees, commenced suit against 
one Hibbler by attachmert, which was levied, among other 
things, on the cotton in controversy ; whereupon, the appel- 
lant Starnes, made the statutory affidavit and bond to try 
the right of property. 

On the trial, it appeared that Hibbler, who owned part 
and had rented part of a plantation in Sumter county, had 
re-rented it to certain negroes for a stated number of bales 
of cotton, no matter what number were produced on the 
place ; that the negroes were in possession of the premises, 
cultivating them under the contract of renting above set out, 
and had received from Hibb!er supplies and advances, for 
which they still owed him. The sheriff levied the attach- 
ment sued out by Allen, West & Co. against Hibbler on the 
crops growing on the place and worked by the negroes under 
the contract above set out. 

Being advised that the levy of the attachment was void, 
Starnes, who had made advances to Hibbler early in Decem- 
ber, 1876, purchased of Hibbler his claims against the negroes 
on the place, taking a transfer of them to himself and inform- 
ing the negroes of his purchase, and they turned the cotton 
over to him in payment of the rent and advances. There 
was evidence tending to show that Starnes went with the 
sheriff and was present when the levy was made on the crops, 
and that he agreed with the sheriff to superintend the gath- 
ering and delivery of the cotton. Starnes, however, testified 
that he never considered himself the bailee of the sheriff, 
and that he agreed to look after the place only for the pur- 
pose of protecting his own interest, and as a matter of friend- 
ship to Hibbler and the officer levying the attachment. It 
also appeared that most of the cotton was in his possession 
when he purchased the claims of Hibbler against the negroes. 
Hibbler, the defendant in attachment, testified that he and 
his brother owned, as tenants in common, the lands on which 
the cotton levied on was grown; that he had rented his 
brother’s interest for 1876, and relet the place to the negroes 
on it for a stated number of bales of cotton, looking to his 
landlord’s lien for rent and advances for his protection, and 
that the only interest he had in the crops was that of land- 
lord, and that the negroes were not employed by him. About 
the middle of December, one Cobbs, as the attorney of Allen, 
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West & Co., bought from the negroes on the place all their 
interest in the crops levied on, and on the trial he offered in 
evidence the receipt given by them for the money thus paid. 
The claimant objected to its introduction on the ground of 
irrelevancy, but his objection was overruled, and he ex- 
cepted. Cobbs was ‘introduced as a witness, and testified 
that after the levy was made, he, in company with a deputy 
sheriff, went to the plantation and had a conversation with 
the negroes; that they told him that every thing on the place 
belonged to Mr. Hibbler, and that they owed him for rent 
and advances, and that they were not entitled to any thin 
until he was paid, and that they did not know how they shoal 
with him; that they only claimed to be paid for the work 
done in gathering the crop for the sheriff, and the balance, if 
any, due them upon a settlement with Hibbler, and they 
agreed to accept in full of all their claims the amount shown 
to have been paid them by the receipt. 

Plaintiffs then offered to read in evidence certain letters 
of Hibbler to Allen, West & Co., which Hibbler testified he 
had written. These letters were written by Hibbler to Allen, 
West & Co. in the course of general business, and several of 
them refer to cotton grown or to be grown on and shipped 
from the place in Sumter county, Ala. Hibbler testified 
that in his allusion to this cotton, he only meant that he 
could control the shipment of it. The letters were objected 
to, the objections overruled and claimant excepted. This 
was, in substance, all the evidence. The court, of its own 
motion, then charged the jury as follows: “Tue plaintiff 
sued out the attachment against Hibbler, and among other 
things levied on the cotton in question as Hibbler’s. The 
claimant, Starnes, comes forward and interposes a claim to 
the cotton, alleging that it is his. To this allegation of 
Starnes, the plaintiffs say that the cotton levied on was the 
property of Hibbler and liable to the attachment, and hence 
was not the property of Starnes. This is the issue we are 
trying.” This charge was excepted to by the claimant. The 
court further charged the jury, that “if the negroes, when the 
sheriff levied the attachment, admitted that the cotton be- 
longed to Hibbler and surrendered the cotton to tie sheriff 
as his property, who thereupon took possession and control 
of it, they (the negroes) are estopped to deny the title of Hib- 
bler, or to claim the cotton against the plaintiffs or the officer 
who was acting under the process.” This part of the charge 
is marked “5,” and was excepted to by the claimant. 

The court further charged the jury, that “ifthe persons 
who cultivated the lands and produced the cotton, and who had 


the possession of it, represented to the officer, or the plain- 
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tiff’s agent, that the cotton was the property of Hibbler, in 
which they had an interest, and they made such representa- 
tions with the knowledge of the facts, and with the intention 
that the person to whom they were made should act upon 
them, and such person was influenced by them and acted 
upon them, and the levy was made under these circumstan- 
ces, then the persons who made such representations are 
estopped from setting up any claim to any part of said cot- 
ton; and if you find they have been paid for such interest in 
accordance with any agreement made with them at the time 
of the levy, then they were thereafter and are now estopped 
from setting up any such claim. Under this state of facts, if 

ou find them so, the negroes would be estopped from con- 
tradicting their admissions or setting up in themselves a title 
to the cotton, which existed, if at all, previous to the sur- 
render to the sheriff. If you find the negroes are estopped, 
and you find that Starnes, the claimant, afterwards derived 
and claims title from and under the negroes, then he is also 
bound by the same estoppel, and he can not now set up title 
in himself; and unless he can set up title in himself, your 
verdict must be for the plaintiffs. To this charge (numbered 
6) claimant excepted. 

The claimant then requested the court in writing to give 
the following charges: 

“J. The plaintifis in this cause can condemn the cotton 
levied on, only on the ground that it belonged to Hibbler at 
the time of the levy; therefore, if the jury believe, from the 
evidence, that the cotton belonged to other persons at the 
time of the levy, and the plaintiffs afterwards purchased the 
same from such other persons, then the plaintiffs can not in 
this case, rely on or be entitled to a verdict by reason of any 
title thus gained. 

“2. The right of the plaintiffs in this action, if under the 
evidence they have any, is to condemn said cotton as the 
property of Hibbler, and no title acquired by them from any 
other person subsequent to the levy, can be looked to by the 
jury in determining whether plaintiffs are entitled to a ver- 
dict or not. Each of these charges the court refused, and 
the claimant separately excepted. The various rulings of 
the court, to which exceptions were reserved, are now assigned 
as error. 


Barry & Brame, Cooke & Litrte, and Warts & Sons, for 
appellant.—A trial of the right of property is an action or 
suit in which the plaintiff in execution is the actor and the 
claimant is defendant.—5 Ala. 531; 11 Ala. 434; 34 Ala. 478. 
Hibbler’s interest in the property was that of a landlord 
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holding a lien for rent and advances. Such interest is not 
subject to attachment.—8 Ala. 73; 2 Ala. 808; 35 Ala. 668; 
52 Ala. 123. The admission of the evidence of the purchase 
from the negroes, was clearly inadmissible. The title, if any, 
acquired by this purchase, was subsequent to the levy, and 
the sole question to be tried was, whether the cotton, at the 
time of the levy, was the property of Hibbler, and as such 
subject to the attachment. The charges of the court ignore 
this plain proposition, and assert in broad terms that a title 
acquired from third persons, subsequent to the levy, can be 
made the basis of a recovery‘in this action. This was clearly 
erroneous. 


D. P. Bestor, cuntra.—The letters of Hibbler to Allen, 
West & Co. were properly admitted. Starnes claimed through 
a pretended sale from Hibbler, of his claims against the ne- 
groes, and his admissions were properly evidence against 
Starnes. The issue is correctly stated in the charge of the 
court. The court had a discretion in directing the form of 
the issue.—5 Ala. 770. The statements of the negroes es- 
topped them from setting up any claim to the cotton, and 
Starnes, who had no other claim except what he acquired 
from the negroes, after they had asserted to the sheriff that 
all the cotton belonged to Hibbler, except the claim which 
they subsequently sold to plaintiffs, certainly had no title at 
all; and hence he could not recover, and the issue must 
necessarily be for the plaintiffs.—1 Brick. Dig. 48), § 67; 2 
Brick. Dig. 402, §$ 10, 14, 16. 


STONE, J.—It is true that in a trial of right of property, 
under the statute, the claimant can not defeat plaintiff's 
recovery by proving outstanding title in a stranger.— Foster 
v. Smith, 16 Ala. 192; 2 Brick. Dig. 480, § 67. This prin- 
ciple, however. hath this extent : When plaintiff in execution 
makes out a prima facie case, the claimant will not be allowed 
to overturn it by proving title in a stranger, with whose title 
he does not connect himself by privity of estate. It does 
not overturn the statutory rule, that “the burthen of proof 
is on the plaintiff in execution.”—Code of 1876, § 3545. It 
has long been settled in this State, that in trials of right of 
property, a statutory suit which has been classed as sui gene- 
ris, the proper issue is “an affirmation on the part of the 
plaintiff that the property in question is subject to his exe- 
cution, and a denial of that fact by the defendant.”—Code of 
1876, § 3342; 2 Brick. Dig. 478-9, $$ 48, 49, 51, 52. See, 
also, McAdams v. Beard & Henderson, 34 Ala. 478, 481. 


The form, and only proper form, to be observed in framing 
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the issue, requires the plaintiff in execution “to allege that 
the property levied on is the property of the defendant in 
execution [or attachment], and liable to its satisfaction.”— 
Code of 1876, $$ 3347, 3290. The leading, fundamental fact 
is, that the property seized belongs to the defendant, by a 
title which renders it liable to levy and sale under the pro- 
cess. Possession in the defendant is primu facie evidence of 
such ownership, and in the absence of other proof, would 
require a condemnation of the property. In just such case 
as this, that other principle comes in, namely: that plaintiff, 
having thus shown a prima /acie case of liability, the claim- 
ant will not be permitted to rebut that prima facie case by 
proving title in a stranger. But, until the plaintiff in execu- 
tion proves title in the defendant, or makes proof of such 
prima facie title, it is immaterial whether claimant has title 
or not. The plaintiff must fail, not because claimant has 
shown a title in himself, but because plaintiff has failed to 

rove the essential, indispensable fact of such ownership in 
the defendant, as renders the property liable for the satisfac- 
tion of the debt; and that ownership or title must be such 
that, under our statutes, it is subject to seizure and sale 
under execution against such defendant in execution. The 
levy and averment of liability assert two propositions: that 
defendant in execution is indebted to the plaintiff, and that 
the goods seized are the property of the defendant, and as 
such liable to the paymeat of his debt. Lien, right, or even 
title to the goods, in plaintiff, not only does not strengthen 
his right to condemn them under execution or attachment, 
but their tendency is in the opposite direction.—See Boswell 
v. Carlisle, at December term, 1876; Dent v. Smith, 15 Ala. 
286; Powell v. Williams, 14 Ala. 476; Barker v. Bell, 37 Ala. 
354. 

The testimony of Talbot Hibbler, if believed, tends to show 
that his claim to the cotton, and only claim, consisted in a 
landlord’s lien for rent and for advances. This is not such a 
title or interest as can be levied upon under execution or 
attachment. It gave to Hibbler no right to take possession 
of the crop, without delivery by or permission from the ten- 
ants.— Folmar & Sons v. Copeland d Brantley, at the present 
term. The tenants were only debtors to Hibbler, and the 
latter had but a lien on the crop for the security of his claim, 
if his version of the transaction be the true one. 

Under the rules above laid down, there are many rulings 
in this record which must work its reversal. The following 
evidence was improperly admitted: First, the written mem- 
orandum of sale made by the tenants to Allen, West & Co., 
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dated 21st December, 1876; second, the letters from Talbot 
Hibbler to Allen, West & Co. 

As to the charge of the court, there is no question of estop- 
pel that affects the issue in this cause. The statement of 
the issue before the jury, found in the first paragraph of the 
general charge, does not sufficiently show that the onus was 
on the plaintiff to make out his case. Charges numbered 5 
and 6, of the general series, should not have been given. 
Charges Nos. 2 and 3, of those requested by plaintiff, are not 
in harmony with the principles laid down above, and the 
court erred in giving them. The two charges asked by 
claimant should have been given. Each asserts a correct 
legal principle. 

Reversed and remanded. 


Leslie v. Merrill, Fitch & Allen. 
Garnishment. 


1, Garnishment; what debt will reach. —The maker of.a negotiable promissory 
note who, before its maturity, is garnished by a creditor of the payee, and 
after it matures takes the note up, giving the pavee another negotiable note 
in extension of the debt, can not thereby affect the rights of the garnishing 
ereditor; and the first note being owned and held by the payee at maturity, 
judgment in favor of the garnishing creditor is properly rendered against the 
maker, although the renewal note has not matured and the maker does not 
know who owns it. 


AppraL from Mobile Circuit Court. 

Tried before Hon. H. T. Tout. 

The appellees, Merrill, Fitch & Allen, recovered judgment 
against Albert J. Leslie for the sum of $1,379, on the 19th 
day of December, 1876. On the 9th day of January follow- 
ing, C. W. Leslie was summoned by garnishment. to answer 
what he was indebted to said Albert. 

C. W. Leslie appeared, on the 15th day of February, 1877, 
and filed a written answer, stating that “prior to the service 
of the garnishment” he had purchased a stock of jewelry 
from said Albert, for which he paid no part in cash, but exe- 
cuted and delivered therefor his seven promissory notes for 
the sum of $968.62 each, due respectively, April 22d, 1877; 
May 22d, 1877; November 22d, 1877, December, 22d, 1877; 
January 22d, 1878; March 22d, 1878; May 22d, 1878; and 
one note for $2,260, on the 22d day of May, 1878; that said 


promissory notes are negotiable and payable at the Mobile 
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Savings Bank to the order of the defendant,” and that he was 
not otherwise indebted, «ec. 

On June 13, 1877, the garnishee, in obedience to the order 
of the court, appeared and answered orally. In this answer 
he stated, among other things, that he had not paid the two 
notes w hich had matured, but they had been extended, and 
the first notes maturing taken up, by giving said Albert other 
notes, payable twelve months afterwards. All these notes 
were negotiable and payable in bank. “I do not know who 
holds these notes, or whether A. J. Leslie will hold them 
when they mature.” Afterwards, the ‘garnishee amended his 
oral answer, by stating that he does not now know who is 
the holder of the two notes which he renewed, and did not 
know at the time of making his oral answer. After this, and 
on the 28th day of June, 1478, the court rendered judgment 
against the garnishee for the aurount of the judgment, it 
being a sum less than the amount of the two notes first ma- 
turing when the garnishment was served on C. W. Leslie, 
and he excepted. 

This ruling is now assigned as error. 


Boytes & OveraLL, for appellant.—A debtor can not know 
certainly in whose hands his obligation may be when it ma- 
tures, and his admission that it is outstanding, can not be 
effectual as an admission of indebtedness to the original 
holder, of such a character as to be a continuing liability in 
Tittle field v. Hodge, 6 Mich. 327. The obliga- 
tion of the debtor in a case like this is not to pay to any par- 
ticular person, “but to the holder at maturity, whoever he 
aay be.” —14 Louisiana, 449. No court can consistently sus- 

tain the attachment of negotiable paper while still current, 

“without claiming for its judgment conclusive effect against 
all the world.” There is nothing to prevent A. J. Leslie from 
transferring the notes after the garnishment served on his 
debtor. What is to prevent the debtor from h: aving to pay 
again when the holder of the paper makes demand? He is 
the owner of the debt, and not concluded by a judgment to 
which he is not a party. The current of authority in this 
country is against the condemnation of a debt which has 
assumed the form of a negotiable note, unless the known 
owner of the debt is before the court.—16 Vermont, 131; 11 
Iredell, 567; Drake on Attachment, § 585; 4 Dallas, "62; 
2 Bailey, 441; Winston v. Westfelt, 22 Ala. See, also, Andrews 
v. Pond, 13 Pet. 65; Fowler v. Bartley, 14 Id. 318; Brown-v. 
Davis, 3 Term, 86; ’Hinton’s Case, 2 Show. 247 ; Anon. I Salk. 
126; Miller v. Race, 1 Burr. 462: Grant v. Vaughan, 3 Id. 
15, 16; Peacock v. Rhodes, 2 Doug. 633; Lawson v. Weston, 
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4 Eq. R. 56; Worcester Bank v. Dorchester Bank, 10 Cush. 
491; Smith v. Sac County, 11 Wall. 146; Collins v. Martin, 
1 Bos. & Pull. 648; Bunk v. Hoge, 35 N. Y. 68; Phelan v. 
Moss, 67 Penn. 63; Raphael v. Bank, 17 C. B. 171; Lake v. 
Reed, 29 Ia. 359; Gage v. Sharp, 24 1d. 15; Ranger v. Cary, 
1 Met. 373; Harvey v. Towers, 6 Hurls. & Gord. 660; Perci- 
val v. Frampton, 2 Crompt. Mees. & Ros. 183; Seybel v. 
Bank, 54 N. Y. 291; Tucker v. Morrill, 1 Allen, 528; Maither 
v. Maidstone, 1 C. B. N.S. 287; Sistermans v. Field, 9 Gray, 
ma Brush v. Scribner, 11 Conn. 390; Swi/t v. Tyson, 16 
et. 15. 


C. H. Linsey, contra.—By the giving of the notes, 
no matter what their form, appellant would become indebted 
to Albert Leslie, in the future, unless the latter transferred 
the paper, and Albert Leslie is the legal owner of the debt 
until the contrary is shown.—27 Ala. 617. If the original 
payee holds them, the maker can not complain of a judgment 
condemning them. If, on the other hand, some bona fide 
endorsee held them, and appellant takes no steps to ascer- 
tain who such holder is, and to set up his claim, it is his own 
fault and he must take the consequences.—34 Ala. 583. The 
garnishment gave the judgment creditor a lien on the debtor, 
which could not be impaired by any after contract between 
the debtor and the garnishee.—5 Ala. 231. The legal con- 
clusion, from the fact that A. J. Leslie bought up the first 
notes, and took others in place of them, is, that he was then 
the owner of the debt, and the garnishment having been 
served, it was the garnishee’s duty to act accordingly. 

While the original payee remains the owner ot the note, 
the mere fact of their negotiability does not take them 
beyond reach by garnishment.—7 Yerger, 42; 3 Mo. 88; 
3 Conn. 27; 1 Harris & Johnson, 536; 21 Ala. 576; 21 Ala. 
576; Drake on Attachments, § 587. 


STONE, J.—The two notes, first maturing, disclosed in 
the answer of the garnishee, were past due at the time he 
filed his amended answer, and he fails to disclose that he had 
received any notice of the transfer of the notes, or that any 
person, other than the defendant debtor, asserted any claim 
to them. The sum of the two notes, so past due, exceeds 
the amount of the judgment, for the payment of which they 
are sought to be condemned. The renewal of the notes by 
the garnishee, made after the maturity of the first notes, and 
after he had been served with summons in garnishment, can 
not affect the rights of the attaching creditor. The liabilities 


of the garnishee are the same as if he had never given the 
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renewed notes.—M. & O. R. R. Co. v. Whitney, 39 Ala. 468 ; 
Mills v. Stewart, 12 Ala. 90. 

The present debt, although in form a commercial security, 
was owned and held by the payee after its maturity; for, 
after that time, he allowed his debtor to renewit. The debt 
was subject to garnishment, (Jills v. Stewart, supra), and 
there was no error in its condemnation. 


Affirmed. 


. 


McCully v. Chapman, Adm’r. 
Bill in Equity to enforce Vendor’s Lien. 


1. Heir, title of ; when divested.—The title of the heir or devisee to lands 
devised or descended, and sold under order of the probate court for cash, is 
not divested until the purchase-money has been paid, the sale reported to and 
confirmed by the court, and a conveyance executed to the purchaser under its 
order. 

2. Sale by administrator, in violation of order of court.—Where an admin- 
istrator violates the order of the probate court in making a sale of decedent’s 
lands, and sells on a ertdit instead of for cash, the sale is in excess of his 
authority, and depends for its validity on the subsequent ratification of the 
heirs or devisees, or in a proper case, its confirmation by the Court of 
Chancery. 

Sume ; parties to suit to enforce sale.—Where an administrator files his bill 
to enforce a vendor's lien on lands of the decedent, sold by him, under order 
of the court, whether the sale be made pursuant to or in excess of the authority 
conferred—the sale not having been confirmed, and no conveyance having 
been made to the purchaser—-the heirs and devisees must be made parties; 
and where the estate has been declared insolvent, creditors, whose claims have 
been filed and allowed, are also necessary parties. 

4. Detect of parties, objection for; what may be raised for first time in appellate 
court.—The omission of an indispensable party will cause a reversal on error, 
though the objection was not raised in the court below. 

5. Want of authority of administrator to make sale; who can not deny.—One 
who enters and remains in possession of land under a sale by the administra- 
tor, cannot be beard to deny his authority to make it, and thus defeat payment 
of the purchase-money; but may, if the sale was in excess of his authority, on 
proper proceedings, compel creditors and heirs to elect its ratification and 
confirmation or rescission. 


AppkaL from Chancery Court of Perry. 

Heard before Hon. CHarLes TURNER. 

The appellee, John H. Chapman, as administrator de bonis 
non of one J. G. Cole, deceased, filed this bill against the 
appellant McCully, and one Mathews. The bill alleged that 

ole died testate in Perry county, seized and possessed of 
certain lands. His will was duly admitted to probate, and 
the persons named in it as executors, qualified, but one of 
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them resigned, after making final settlement with the pro- 
bate court, and the other afterwards had the estate declared 
insolvent, settled her administration, and resigned. Appel- 
lee was appointed administrator de bonis non, and took pos- 
session of the lands in controversy. The probate court made 
an order of sale, and Chapman exposed the lands for sale in 
accordance therewith, Mrs. McCully becoming the purchaser 
for the sum of $7.50 per acre, or 36,900 for the tract of land. 
The order required the sale to be made for cash. Mrs. Me- 
Cully was unable to comply, but requested Chapman to let 
her have possession so that she could cultivate the lands the 
ensuing year, and indulge her in the payment of the pur- 
chase-money until December of the next year. Chapman 
consulted with the creditors, and they agreed to let Mrs. 
McCully remain in possession, provided she would pay $1.50 
per acre, in addition to the purchase-money, for the rent 
of the land that year. Mrs. McCully thereon assented to 
the arrangement, and gave the administrator her promissory 
note for the purchase-money, and the amount charged as 
rent, payable December Ist, 171. Mrs. McCully entered 
into possession and still retains it, having made some pay- 
ments on the note; but no deed has been made to her. The 
bill alleged that Matthews claimed some interest in the lands, 
asserts that the complainant has a vendor’s lien on the 
lands, and prays that they may be sold for the payment of 
the balance due on the note. 

Mrs. McCully demurred to the bill, assigning as grounds : 
Ist, that the sale was not made in accordance with the order 
of the probate court, and that the sale and note given for the 
purchase-money are void; 2d, that the bill seeks to enforce 
a private sale of lands made by the administrator in viola- 
tion of law; 3d, tliat it appears complainant has and can 
convey defendant no title if payment of the purchase-money 
is enforced ; 4th, because complainant has no lien. She also 
demurred to so much of the bill as sought relief on the 
amount of the $1.50 per acre rent, on the ground that it was 
a device to exact usury, for forbearance on the debt created 
by her bid. 

This demurrer was overruled. She afterwards demurred 
on the ground that the sale was never reported to or con- 
firmed by the probate court, but no action seems to have 
been taken on this demurrer. A decree pro confesso was 
taken against Matthews. Mrs. McCully’s answer admitted 
the main allegations of the bill, but denied that complainant 
was entitled to relief, setting up some outside matters about 
the reason of ier failure to get some money due her, with 
which she expected to pay the amount of her bid, and 
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averred that the rent per acre she agreed to pay was really 
for forbearance on the debt, and not for rent, as the lands 
were not worth that rent. The testimony, however, shows 
that she was mistaken in this, and that the arraagement 
which she made about rent was yot a usurious device, but a 
condition imposed by the creditors, whom the administrator 
consulted about allowing her to take the lands and postpone 
payment for a year, who were anxious as well as she not to 
have a resale, and at the same time not to lose rent for the 
year. The will of Cole is not made part of the pleadings or 
evidence. 

The Chancellor decreed that complainant had a lien on the 
lands for the amount of the purchase-money and interest 
thereon, and directed a sale of the lands to enforce the lien. 
The overruling of the demurrer and the decree rendered are 
now assigned for error. 


Joun F. Vary, for appellant.—Chavman had no title, and 
could convey none. The probate court never confirmed the 
sale. The order of sale was for cash, the sale made was on 
a credit. It was in plain violation of the statute, a flagrant 
violation of duty, and no rights could arise under it. The 
administrator and creditors could not confirm the sale—that 
power was vested im the court alone. The order of the court 
of chancery was in effect a confirmation of that void sale at 
the instance of the administrator, without giving the heirs a 
hearing. Has not the probate court the exclusive right of 
confirming a sale, when the administration is still in that 
court ? 


D.S. Troy, contra. —Mrs. McCully is in possession under 
the contract, and she can not keep the land and at the same 
time avoid the sale-—7 Ala. 170; 9 Ala. 297. The case is, 
therefore, one of a sale of lands, the vendee in possession ; 
and in such a case, as between vendor and vendees, it mat- 
ters not where the title is. As to the heirs being parties, it 
is suggested that the parties might litigate their rights be- 
tween themselves, and after doing so, ought not to be permit- 
ted to complain that others, whom they could have brought 
in, were not made parties. As between vendor and vendee, it 
matters not what title passed by the sale, so the vendee got 
what was bargained for.—32 Ala. 288. Chapman is charge- 
able with the amount of Mrs. McCully’s notes, and he ought 
et Signa to be allowed to enforce her notes against the 

ands. 


BRICKELL, C. J.—The general rule in a court of equity 
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is, that all persons having an interest in the subject matter 
of the suit, must be made parties, either as plaintiffs, or as 
defendants. The purpose of the court, is, the prevention of 
future litigation, and security in the performance of its de- 
crees. There may be a separation of the legal and equita- 
ble title, and if there is,-the court will not generally proceed 
to a decree, unless the persons in whom each resides, are 
made parties, so as to bind them by the decree which may 
be rendered. If the legal title was not affected, the persons 
in whom it resides, could, notwithstanding the decree, pro- 
ceed at law to assert it, and the decree, being as to them 
res inter alias actae, would be no answer, and would not afford 
security in its performance.—1 Dan. Ch. Pr. 240-243. 

The title to the lands, which are the subject of this suit— 
title for which the appellant contracted, and which the ap- 
pellee contracted to sell, if they were not devised by Jerre 
G. Cole, descended to his heirs, or if devised, passed to the 
devisees, ev instanti his death. This title was not divested by 
the decree of the court of probate, authorizing the appellee 
to make sale of them, nor would it have been divested if a 
sale had been made in strict conformity with that decree. 
The purchase-money must have been fully paid, the payment 
reported to the court of probate, and a conveyance executed 
to the purchaser under a decree of the court, to divest the 
title passing to the heirs by descent, or to the devisees, if 
devised. Until the execution of the conveyance, the heirs, 
or devisees, may maintain ejectment against the purchaser, 
or whoever enters under him.—Doe v. Hardy, 52 Ala. 297. 
The court should not, therefore, in the absence of the heirs, 
if the lands descended, or in the absence of the devisees, if 
they were devised, render a decree for their sale. The pur- 
chaser could acquire, at most, but an equitable title, which 
would not avail at law, and for protection against the legal 
title, he would be compelled to resort to another suit in 
equity. This would be true if the sale had been made in 
conformity with the decree of the court of probate. The 
sale was not made in conformity with that decree, but was 
matter of contract with the administrator, made without 
authority, and is dependent wholly for its validity, and for 
its operation, on its ratification by the heirs, or the devisees, 
or on its confirmation by the court of chancery, because the 
_ paid, or contracted to be paid, is adequate, and has 

een, or shall be, under the direction of the court, applied 
to the satisfaction of the debts chargeable on the lands. The 
order of the court of probate required a sale for cash, and 
was the limit for the authority of the administrator. A sale 


on credit was without his authority, and if reported to the 
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court of probate, would not have been capable of cornfirma- 
tion. We repeat, therefore, the sale made depends for its 
yalidity on its ratification by the heirs or devisees, or its 
confirmation by the court of chancery. There is no aver- 
ment of ratification, and in the absence of the heirs, or devi- 
sees, there could be no confirmation. The bill does not show 
whether the land were devised, or whether they descended 
to the heirs of Jerre G. Cole. We hold, the devisees, if the 
lands were devised, or the heirs, if they descended, are indis- 
pensable parties, without whom no decree can be rendered, 
which can be safely performed, or which will finally quiet 
litigation. While the general rule is, the want of parties 
should be insisted on by demurrer, or in the answer; yet, 
the rule in this State has been to restrict the application of 
the general rule, to formal parties. The omission of an 
indispensable party is a defect that will reverse the decree 
on error, though objection has not been made in the court of 
chancery.— Batre v. Auge, 5 Ala. 173; McMaken v. McMaken, 
18 Ala. 576. We think the creditors, who have filed their 
claims in the court of probate, in the course of the insolvency 
proceeding, and had them allowed, thus becoming entitled 
to share the purchase-money, if the sale to the appellant is 
confirmed, should be made parties either as plaintiffs or 
defendants. The lands are chargeable with the payment of 
their claims, and they have an immediate interest in the 
sale—the right to show that its confirmation would be un- 
just to them, because of the inadequacy of the price, or from 
any other cause. 

The sale made under the decree of the court of probate, 
at which the appellant bid off the lands, if the purchase- 
money had been paid, in accordance with its terms, was 
inchoate until confirmed by the court. The purchase-money 
not having been paid, no report of the sale having been made, 
and no confirmation by the court, it conferred on the appel- 
lant no right or interest in the lands.—Hutton v. Williams, 
35 Ala. 503. The strict line of duty and authority of the 
appellee, was to report the failure of the appellant to comply 
with the terms of sale, obtain an order of resale, holding the 
appellant responsible for the differences, if any, in the price 
obtained on such resale. This course was not pursued, each 
wg being anxious to avoid aresale. A contract was made, 

y which appellant was to be let into possession, and at the 
expiration of twelve months, was to pay the sum at which 
she had bid off the lands, and a stipulated rent for the cur- 
rent ag Under this contract, appellant executed to the 
appellee her promissory note for the aggregate of the rent, 
and the sum bid; entered into and remained in undisturbed 
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possession, having made partial payments on the note. Itis 
certainly true the appellee was without authority to make 
this contract, and that it is without validity, if not ratified by 
the heirs or devisees, and the creditors ; or confirmed by the 
court of chancery. Having entered into possession under 
the contract, and remaining in possession, the appellant can 
not be heard to deny the authority of the appellee to make 
the sale. She is enjoying the benefits of the contract, and 
can not escape from its obligations. If she desires to per- 
fect her title, or to rescind the-contract, because of appel- 
lant’s want of authority to make the sale, she can, doubtless, 
compel the creditors, and heirs, or devisees, to elect its rati- 
fication and confirmation, or its rescission. It is not within 
her power to rescind it, without affording them the oppor- 
tunity of ratifying it, and passing to her the title for which 
she contracted.—Lamkin v. Reese, 7 Ala. 170; Bland v. Bowie, 
53 Ala. 152. 

It is true that, under our statutes, it has been uniformly 
held, that administrators or executors, not having power 
under a will, can not, without an order of the court of pro- 
bate, make sale of the personal property coming to their 
possession, or control, for administration; and that a sale 
made without an order of court, is void, passing no title to 
the purchaser, and that the executor, or administrator, can 
not coerce the payment of the purchase money. At common 
law, the power of the personal representative, to dispose of 
the personal assets, was unlimited. The decisions to which 
we have referred, rest upon the ground, that as to personal 
property, the subject of transfer by sale,—personal property, 
other than choses in action—the statutes have taken away the 
common law power of disposition, and prohibited sales, 
except under an order of the court of probate. A sale not 
made under such an order, is something more than an excess 
of authority; it is a violation of express statutory prohibi- 
tion, and consequently void. The contract between these 
parties is not tainted with illegality—it is but an excess of 
the authority with which the appellee is clothed. If the 
parties in interest elect its ratification, or it shall be con- 
firmed by the court of chancery, the appellant can acquire 
title without the violation of any statutory inhibition. 

We can not perceive that the contract has in it any ele- 
ment of usury. It was a simple contract of sale. There 
was no forbearance of a debi, for none existed. The prior 
sale was inchoate, and was never completed, so as to render 
the appellant liable for the price bid—her only liability was 
for a failure to comply with the terms of sale. The measure 


of that liability, was the difference between the sum bid, and 
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the price obtained ona resale. No resale having been made, 
there could be no liability for more than nominal damages. 
The theory urged by the appellant, that the sum agreed to 
be paid for rent of the current year, was a device to obtain 
more than legal interest for the forbearance of the debt 
incurred by the bidding off the lands, at the public sale, can 
not be sustained. Nosuch debt was incurred; and whatever 
may have been the expressions of the parties, the legal effect 
of the contract, is that of sale and of renting; not of the 

ayment of rent, as interest for forbearance in the payment 
of the purchase-money. 

For the defect, in the want of proper parties, the decree 
must be reversed, and the cause remanded. 


Bestor, Adm’r, v. Roberts. 
Action for Breach of Agreement. 


1, Signature ; what evidence inadmissible to prove.—Where the issue is, 
whether a telegram is in the hand-writing of a particular person, his genuine 
signature to another instrument cannot be admitted, to enable the jury, by a 
comparison of the two, to determine by whom the telegram was written ; but 
where suit is on a promise or request sent by telegraph, and its execution is 
not denied by sworn plea, proof of the genuineness of the telegram is with- 
out the issue, and allowing comparison of hand-writing could not work in- 
jury, and is not ground for reversal. 

2. Bail bond ; indemnity for liability on; to what extends.—P.’s son was 
arrested on a criminal charge ; plaintiff signed the son’s bail bond, receiving 
certain jewelry as indemnity, agreeing to return it as soon as P. authorized 
plaintiff to go on the bond. Upon execution of the bail bond the son was re- 
leased from custody. The next day P. telegraphed plaintiff, ‘‘My son is ar- 
rested in your town. Go surety for bis appearance, and I willsave you harm- 
less.” On receipt of the telegram, plaintiff restored the jewelry to the son, 
who afterwards continued at large under the bond already executed. Theson, 
not having appeared, a conditional judgment was rendered against the obli- 
gors on the bond. Afterwards, by consent of court, the solicitor agreed to 
discontinue proceeding on the bond, if plaintiff would contess ‘‘judgment for 
costs as upon conviction,” and afterwards a nolle pres. was entered, by consent 
of court, as to the criminal charge, ‘‘upon payment of costs of the prosecution, 
as if upon conviction,” and plaintiff thereupon confessed judgment, which was 
rendered against him accordingly Plaintiff then brought suit against P.’s 
administrator to recover the amount plaintiff was compelled to pay on the 
judgment. Held, 

1. This is not a case of « mere naked promise to indemnify the plaintiff 
against a liability previously incurred fora third person without request; but 
a promise, founded on a consideration which was executory and continuous 
in its nature, to-wit: not only taking the son out of jail, but keeping him 
out. 

2. Although no new bond was executed after the telegram was received, yet 
the plaintiff having, at any time afterwards, the right to surrender the son, 
and not having done so, had fully complied with all that was of substance in 
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the father’s request, to the benefit of the father and son, and could maintain 
an action against the father to recover the damage which the plaintiff had sus- 
tained 

3. The substance and spirit of the request were such as anthorized plaintiff, 
under the circumstances, after proceedings to forfeit the bond on account of 
the son’s non-xppearance, to confess judgment for costs, as upon conviction, 
upon judgment of nolle pros. entered by consent of court upon these terms, 
and the indemnity promised, extends to the damages which the surety thereby 
sustained. 


AppEaL from Circuit Court of Mobile. 

Tried before Hon. H. T. Tounmiy. 

Appellee, Roberts, brought this action against the appel- 
lant, Bestor, as the administrator of one J. D. Powers, de- 
ceased. The complaint contained two counts : the first count 
claimed of the appellant, as administrator, the sum of two 
hundred dollars, the amount which Roberts had been com- 
— to expend by reason of becoming surety on the bail 

ond of one J. M. Powers, at the instance and request of ap- 
pellant’s intestate, who promised to indemnify him against 
all loss, by reason of his going on the bond, which he failed 
to do. The second count claims of the appellant, as admin- 
istrator, &c., two hundred dollars for the breach of an agree- 
ment in writing, entered into by Joseph D. Powers, deceased, 
in his life time, with plaintiff, in substance as follows: “My 
son is arrested in your town. Go surety for his appearance, 
and I will save you harmless ;” avers a compliance on the 
part of Roberts, and a refusal by the administrator, to com- 
ply with its provisions. The case was tried on pleas of the 
general issue and want of consideration. The evidence 
shows the following state of facts: J. M. Powers, the son of 
—"* intestate, being under arrest on a criminal charge, 
in Birmingham, applied to Roberts to become bail for him, 
which Roberts consented to do temporarily, until he could 
communicate with his father, taking from him, as security, 
certain jewelry, which he agreed to return, when his father 
should authorize Roberts to become surety for him. On the 
next day Roberts received the telegram declared on, and re- 
turned the jewelry, remaining on the bond. Powers failing 
to appear, a conditional judgment was rendered against his 
sureties. Afterwards, by consent of court, the solicitor 
agreed to discontinue proceedings on the bond, if Roberts 
‘would confess “judgment for costs, as upon conviction,” and 
afterwards a nolle pros. was entered, by consent of court, as 
to the criminal charge, upon judgment for the costs of the 
prosecution, as if upon conviction,” and Roberts thereupon 
confessed jugment, which was rendered against him accord- 
‘ingly. This suit was brought to recover the amount Roberts 
was compelled to pay on this judgment. 
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Plaintiff introduced, as a witness, one Sanford, who testi- 
fied that he was the manager of the Western Union Tele- 

aph Company, at Mobile, and that, at the request of plain- 
tiff's attorney, he had searched the files of his office and 
found a telegram similar to the one declared on, which pur- 
ported to be signed by J. D. Powers. The plaintiff, for the 
purpose of proving the signature of J. D. Powers to the tele- 

am, introduced in evidence a bond signed by him, after 
due proof of its execution, for the purpose, as stated by coun- 
sel, of allowing the jury to compare the signatures. The ad- 
mission of this evidence was objected and excepted to by the 
defendant. 


Dan. H. Lay, and D. P. Brstor, for appellant. 
Srewart & Priuans, contra. 


STONE, J.—Each of the counts in the present complaint 
contains a substantial cause of action. In the second count 
the telegram of plaintiff's intestate is declared on as the 
foundation of the suit. It is averred in said second count, 
“that the plaintiff claims of the defendant, said adminis- 
trator, two hundred dollars, for the breach of an agreement 
in writing, entered into by Joseph D. Powers, in his life 
time, with plaintiff, in substance as follows,” giving what pur- 
ports to be a copy of the telegram. There was no sworn 
plea denying the execution of this instrument. Under this 
state of the pleading, the telegram, without further proof, 
was “evidence . . that the party undertook to perform 
the duty for which it was given, and that it was made on 
suflicient consideration.”—Code of 1876, §§ 3035, 2989. 
Hence, it was not necessary, under the pleadings, to prove 
the execution by intestate of the ant telegram ; and it 
follows that the proof, by comparison of hand writing, was 
immaterial—related to no issue in the cause, and could not 
possibly have done any injury. 

On the subject of comparison of hand-writing, see Kirk- 
sey v. Kirksey, 41 Ala. 626; Little v. Beasly, 2 Ala. 703; Bish- 
op v. The State, 30 Ala. 41; Durkee v. Verm. Cen. &. R. Co. 
29 Verm. 127. 

If the present case be no more than a promise by intes-/ 
tate to indemnify plaintiff against a liability previously in- 
curred for a third person, without prior request, it presents 
the naked case of past consideration, is nudum pactum, and © 
can not be the basis of a recovery.—Jackson v. Jackson, 7 Ala. 
791 ; Rutledge v. Townsend, 38 Ala. 706 ; 22 N. H. 544, (Allen \ 
v. Woodward); Buckley v. Landon, 2 Com. 404; Tharm v. 
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Dear, 4 Johns. 84; Ellison v. Jackson Water Co. 12 Cal. 549 - 
Freer v. Hardenbergh, 5 Johns. 272: Mills v. Wyman, 3 Pick. 
207 ; Cook v. Bradley, 7 Com. 57. 

In 3 Salk. 96, it is said, “A promise grounded on a con- 
sideration executory, or which continues, is good, though the 
consideration was witheut request; as, for instance, ‘For 
— you married my daughter, I promise to give you £100; 

ood.” ; 

In Marsh v. Kavenford, Cro. Eliz. 59, the action .was as- 
sumpsit, and the counts were, “that whereas, at the request 
of the defendant, there was a communication of a marriage 
between the plaintiff and the daughter of the defendant; 
that he married her, and that afterwards the defendant prom- 
ised to pay him one hundred pounds. Egerton and Foster 
argued that this was no consideration ; for it is past, and had 
no reference to any act before ; but if the marriage had been 
at the request of the defendant, and after the marriage he 
promised, &ec., this had been good.—Popham, Daniel and 
Coke, contra. . . and it was here adjudged for the plain- 
tiff.” 

In Loomis v. Newhall, 15 Pick. 159, it was ruled that “an 
entire promise, founded partly on a past and executed con- 
sideration, and partly on an executory consideration, is sup- 
ported by the executory consideration.” 

Soin Barker v. Halifax, Cro. Eliz. 741, the court said, 
“that an assumpsit in consideration that you had married 
my daughter, to give unto you £40 was good; for the affec- 
tion and consideration always continues.” 

In Sto. Contr. § 477, this doctrine, in substance, is quoted 
without dissent. 

In the present record, the service shown to have been ren- 
dered by Roberts to the son of defendant’s intestate, was 
continuous in its character. He, as bail of young Powers, 
could, at any time, have arrested his principal, and surren- 
dered him to prison in discharge of his bond. The object 
and spirit of the elder Powers’ telegraphic request were, not 
only that his son should be taken out of prison, but kept out. 
Roberts complied with all that was of substance in his re- 
quest; conferred on father and son benefit equal to all he 
could have done, if he had, technically, dunk his bail bond 


after he received the telegram. We think Mr. Powers’ prom- 
ise, if proved to have been made as alleged, creates a legal 
obligation of indemnity, and will support an action. 

There is nothing in the other question raised. 

There is no error in the record, and the judgment of the 


Circuit Court is affirmed. 
Vou. LVI, 
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Bowles v. The State. 
Indictment for Murder. 


1. Flight, and attempts to evade justice, proof of; relevancy and effect of. 
All evasions or attempts to evace justice by a person suspected or charged 
with crime, are circumstances from which guilt may be inferred, if connected 
with other criminating facts; and though not of themselves warranting a con- 
viction, they are relevant evidence, it being the province of the jury, to 
determine their weight, in view of all the facts and circumstances of the case, 
under appropriate instructions from the court. 

Same.—Flight, for which no proper motive can be assigned, and remaining 
unexplained, is a circumstance proper to be submitted to the jury, in connec- 
tion with other criminating evidence against the accused; and where he fled 
after the commission of the offense, the State may introduce a requisition upon 
the governor of a sister State, to show how he was arrested, 

3. Bad character of deceased; when imimaterial.—Proof of the bad character 
of the deceased for turbulence and violence can not be received, when there 
was no act or conduct of the deceased, at the time of the killing, which can be 
illustrated by such bad character, or when there is no evidence tending to 
show that the killing was in se!f-defense; aud charges based on such bad 
character, in such a case, are properly refused. 

4. Negligence of wounded man or nurses; when immaterial,—Where death 
is caused by a dangerous wound, the person inflicting it is responsible 
for the consequences, though the deceased might have recovered with the 
exercise of more prudence and with better nurses; and a charge is properly 
refused which instructs the jury, without regard to the character of the wound, 
that the prisoner can not be convicted of murder, although the wound was 
inflicted with malice aforethonyht, pursuant to a formed design to kill, &c., if 
the wounded person died from the gross carelessness of himself or nurses. 


Appeal from City Court of Mobile. 

Tried before Hon. O. J. SEMMEs. 

The appellant, Bowles, was convicted of the murder of 
Albert Smith, and sentenced to imprisonment in the peni- 
tentiary for life. 

The evidence shows that Bowles lived some seven miles 
from the city of Mobile, and on the morning of the shooting, 
the deceased and one or two other persons passed by the 
house in which appellant, Bowles, lived, on their way to 
Mobile, as one of "Aa persons had promised to call Bowles 
as they went by. On the return of the party from Mobile, 
as they got near the house, the deceased being in the road, 
some few feet from the gallery of the house, Bowles. came 
out on the gallery, and, addressing the party, asked: “ Why 
did’nt you holler this morning?” Deceased asked who he was 
talking to, and Bowles replied “as soon to you as any other 
man.” Deceased mer “come out here and I will talk to 
you.” Bowles said, “T’ll come out and shoot you too,” and 
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he then came out to where deceased was, drawing a pistol as 
he came, and when within three feet of deceased presented 
the pistol. One of the party begged him not to shoot, and 
he lowered his pistol for a few moments, and again raised it 
and fired on deceased, who was leaning on a small stick, 
which he always used to assist in walking, as he was lame in 
one leg. The deceased was unarmed and had made no 
motion or attempt, to use his stick or other weapon. One of 
the witnesses caught hold of the prisoner, and remarked 
that he had killed the man for nothing, but prisoner shook 
witness off, saying that he would shoot him or any other 
man when he was mad. Smith fell soon after he was shot, 
and Bowles fled. One witness testified that “about two 
weeks before the shooting, deceased and Bowles had some 
words at a timber camp, Smith coming into camp, and 
Bowles right after him; that Smith said, to one of the men, 
the boss (meaning Bowles) is pretty hot this evening, and, 
continuing his remarks, said ‘T’ll make him hotter than he is 
before I leave camp.’ Bowles came up and asked what he 
said, and Smith replied ‘nothing to you, sir.’ Bowles then 
cursed Smith,Jand the latter replied, ‘we will settle this some 
other time.’ Just before this Gouin had discharged Smith 
for disobeying instructions about cutting logs.” 

Dr. Grace, the physician who visited Smith the morning 
after the shooting, testified, he called for three consecutive 
days afterwards, and found the patient improving so rapidly 
that he thought it unnecessary to visit him again. He, 
therefore, discharged his patient, gang | upon him and 
his attendants, the absolute necessity for his remaining in 
the house, where he was, and refraining from eating an 
solid food. The witness testified that “the ball entered the 
left breast, just below the sternum, and ranged backward and 
outward, through the lower lobe of the lung; that he 
(witness) did not regard the wound as necessarily dangerous, 
but feared pneumonia might set in. ‘ Two weeks after this, 
witness was sent for to see Smith at his own house, some 
twelve miles distant from the house into which he was taken 
when first shot, and being satisfied from the information 
given him that the patient would die before he could reach 
him, did not go.” Witness was satisfied from the symptoms 
detailed to him that Smith died of pneumonia. Dr. Scales, 
who ‘heard Dr. Grace’s testimony as to the wound, testified 
that “if the wound was on the left side of the sternum, and 
just below, the ball would cut the diaphram, the liver and 
the lung ;” that a ball taking that course would be likely to 
produce pneumonia, which is very dangerous when superin- 


duced by a wound in the lung; that such a wound could not 
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be declared mortal or necessarily dangerous, or otherwise, 
within three days after it was inflicted. 

Five or six days after receiving the wound, Smith ate roasted 
sweet-potatoes, and with some assistance walked to a wagon 
which had been sent for him, and rode over a rough country- 
road to his home, some twelve miles distant, where he died 
some twelve days afterwards. 

It was proved that the deceased’s general reputation was 
that of a violent and turbulent man, while appellant’s gen- 
eral reputation was shown to be that of a quiet, peaceable 
and law-abiding man. 

“The State offered in evidence a requisition from the gov- 
ernor of Alabama on the governor of Mississippi for the 
arrest of defendant on this charge, and when the defendant 
objected to its introduction, the court allowed it to go to the 
jury to the extent of its being the paper, or authority, upon 
which the defendant was arrested in Mississippi; whereupon 
defendant objected, and his objection being again overruled, 
he excepted.” 

The vefendant requested the following charges in writ- 

ing: 
g 1. If the deceased was a violent, turbulent man, and had 
threatened to kill the defendant, or to do him some great 
bodily harm, just previous to his being shot by the 
defendant,--and this is a question for the jury—the law 
justified the defendant in carrying a comeaiall weapon, and 
to protect himself with it against the defendant [deceased ?] 
if necessary.” 

“2. The court charges the jury as a matter of law, that if 
one is shot, stabbed, or otherwise wounded or injured by 
* another, even though the injury were inflicted after premedi- 
tation and with a formed design to kill, and the wounded 
person should die from the unskillful treatment of the physi- 
cian, or the gross carelessness of himself or his nurses, the 
party inflicting the wound or injury could not be convicted 
of murder.” 

The court refused both these charges, and the defendant 
duly and separately excepted. 

The admission of the requisition on the governor of Mis- 
sissippi, and the refusal to give the charges requested, are 
now assigned as error.” 


Joun H. Giennon, for appellant—The charges requested, 
asserted correct legal propositions, arising out of the testi- 
mony, and should have been given.—1 Brick. p. 479, § 439; 
Pritchett v. The State, 22 Ala. 39. The requisition on the 


governor of Mississippi was illegal and irrelevant evidence. 
(22) 
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Its only effect was to prejudice the prisoner’s defense, by 
proof of matters not connected with the killing. 


Jno. W. A. Sanrorp, Attorney-General, contra.—The first 
charge requested was properly refused. The deceased was 
not doing anything which could be tortured into an attempt 
to carry out any threat, or do the appellant any bodily harm. 
The case made by the record has no element of self-defense 
in it—Franklin v. The State, 29 Ala. 14. The second charge 
has already been condemned by the court in McAllister’s 
case (17 Ala. 434), and was properly refused.—2 Brick. Crim. 
Law, § 653. The defendant fled immediately after the shoot- 
ing. The requisition was admissible to rebut the idea that 
he had returned voluntarily to stand his trial. 


BRICKELL, C. J.—All evasions, or attempts to evade 
justice, by a person suspected or charged with erime, are 
circumstances from which a consciousness of guilt may be 
inferred, if connected with other criminating facts. Of 
themselves, they may not warrant a conviction, but they are 
relevant as evidence, and the weight to which they are enti- 
tled, it is the province of the jury to determine, under proper 
instructions from the court.— People v. Stanley, 47 Cal. 113; 
(S. C.); 2 Green’s Cr. Rep. 437 ; Wharton on Homicide, § 710; 
Burrill on Cir. Ev. § 22, 469. Flight, for which no proper 
motive can be assigned, and which remains unexplained, is 
a circumstance all authorities agree it is proper to submit to 
the jury, in connection with other evidence tending to show 
the guilt of the accused. In the old common Jaw, the rule 
which passed into a maxim, was, that flight was equivalent 
to a confession of guilt: fatetur facinus qui judicium fugit. 
At the present day it is regarded as a mere eriminative cir- 
cumstance, indicative of a consciousness of guilt, and of an 
attempt to evade justice, which is subject to infirmative con- 
siderations that may deprive it of all force. The unfavorable 
inference against the prisoner would be lessened if he volun- 
tarily returned and surrendered himself to answer the accu- 
sation. Whether its force, as a criminative fact, is increased 
by proof that his return was compulsory under the process 
of the law, and that the flight was beyond the jurisdiction of 
the State, it is for the jury to determine. We think it per- 
missible to prove the fact of flight, and all the facts con- 
nected with it, either to increase or diminish the probative 
force of the fact itself. The requisition of the governor for 
the arrest and surrender of the prisoner, was admitted by 
the City Court, for the sole purpose of showing the authority 
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under which he was arrested in Mississippi. For that pur- 
ose it was admissible in the view we have taken. 

2. There was no error in the refusal of the charges 
requested by the prisoner.—Pvitchett v. State, 22 Ala. 39; 
Franklin v. State, 29 Ala. 14; Kiland v. State, 52 Ala. 322; 
McAllister v. State, 12 Ala. 484; Morea v. State, 2 Ala. 275; 
Parsons v. State, 21 Ala. 300. : 

We find no error in the record, and the judgment must be 
affirmed. 


Mayberry v. Leech, Harrison & For- 
wood. 


Action on Account Stated. 


1. Set-off; plea of, what evidence does not authoriz.—A plea of set-off for 
“moneys collected” ior insurance on goods shipped plaintiff and not accounted 
for, etc., interposed to an action against defendant upon account, does not 
authorize any evidence or question as to want of diligencé on the part of the 
plaintiff, in not obtaining: the part of the shipment not lost, and on which 
insurance was not collected. 

2. Recoupment, defense of; what confined to.—The defense of recoupment is 
confined to matters arising out of, or connected with the transaction which 
forms the basis of the plaintiff’s claim; and the court properly instructs the 
jury to find against the plea, if it be shown that the matters upon which it 
rested, do not arise out of, and are unconnected with the matters upon 
which the plaintiff’s action is based. 

3. Debt; where payable.-—In general, in the absence of something to the con- 
trary in the contract, it is the duty of the debtor to make payment at the resi- 
dence of the creditor—hence, where suit is brought here to recover a debt cal- 
culated according to the standard of a foreign country, and payable there, the 
verdict is properly directed for the amount of legal tend>r notes, at the time of 
the trial, required to put the amount due the plaintiffs at the place of their 
residence. 

4. Charge of court; what exception to unavailing.—It is the duty of a party 
excepting to the general charge of the court to point out specifically the error 
complained of, that the court below may have the opportunity to correct it if 
erroneous, or the opposite party may waive the giving of the objectionable 
part. A mere general exception does not accomplish this purpose, and if 
reserved to the entire charge, containing distinct and separate propositions, 
some of which are correct and others incorrect, the exception will be unavail- 
ing. 

5. Same.—An exception to the general charge of the court, couched in lan- 
guage as follows, ‘‘To which charge, and each and every part of it, defendant 
excepted,” is a mere general exception, and unavailing, unless the charge is 
erroneous as an entirety. 

6. Same; when refusal to give, not revised.—The refusal to give charges re- 
quested, will not be revised on error, unless it affirmatively appears they were 
asked for in writing. 


AppEAL from Cireuit Court of Mobile. 
Tried before Hon. H. T. TouLmn. 
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Boyes & OVERALL, for appellants. 
D. C. ANDERSON and T,. A. HamiIuron, contra. 


MANNING, J.—Appellees, merchants of Liverpool, Eng- 
land, sued appellants as executors of D. O. Grady, decoesth 
for £539 3s. 6d. alleged to be due as the balance of an account, 
on the 3lst December, 1871. One of the pleas of defendant, 
in short, was: “Off set of the sum of nine hundred and eighty 
pounds sterling, monies collected for insurance of cotton, shi 

ped by the steamer “ Rhine,” and lost and not paid to D. 6. 
Grady, nor credited for to him or his legal representatives.” 

In respect to this, the cotton was insured for £2,600, of 
which £2,135 7s. 4d. were accounted for to D.O.Grady. The 
vessel was wrecked in the West Indies. “All the insurance 
money was not collected, because it was not a total loss. It 
was a particular average claim, and was regularly adjusted 
by Messrs. Bailey, Lowndes and Stockley, average adjusters 
of Liverpool. The said D. O. Grady was credited with the 
full amount” received by plaintiffs, less certain deductions, 
which were shown to be proper. It was shown, also, that 

— did not get any of the cotton shipped by the 
ine. 

Appellants desired the court to instruct the jury to the 
effect that the plaintiffs were accountatle for the value of the 
cotton saved, or for the balance of the sum for which it was 
insured, if they failed to get the same by want of due dili- 
gence, and that the burden was upon them, as the evidence 
stood, to show that they had used due diligence and effort to 
do so. The court correctly refused to give such a charge for 
the reason, that under the plea, the question of diligence or 
negligence in that respect, was not put in issue. The off set 

leaded was of moneys actually collected and not accounted 
or. 

Appellants also pleaded recoupment, that their testator 
had, in 1867, sustained a loss, to a large amount, by the fail- 
ure of plaintiffs to obey his instructions, in not selling a cer- 
tain other large quantity of cotton shipped by Grady, on a 
vessel called the “Caribean,” to them for sale. There was 
no evidence to support this plea; and the transaction to 
which it related, and others following it, had been fully set- 
tled up and closed long before the dealings were had, out of 
which plaintiff’s present claim arose. The court charged 
the jury that, “if they were satisfied from the evidence that 


the matters of that transaction form no part of the balance 
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sued for in this action, they should find against the defend- 
ant, so far as the plea of recoupment was concerned.” 

In this there was no error. A defense by way of recoup- 
ment, denies the validity of the plaintiff’s cause of action, to 
so large an amount as he claims. , It is not an independent 
cross demand, like a separate and distinct debt or item due 
from the plaintiff, but 1s confined to matters arising out of 
or connected with the contract, or transaction, which forms 
the basis of the plaintiff’s claim.— Waterman on Set-off, § 424. 
Batterman v. Pierce, 3 Hill, 171. 

Appellant’s counsel contended that the jury ought to have 
been instructed that, if they should find in favor of plaintiffs, 
they should, in determining the amount of their verdict, 
ascertain how much the sum due in pounds, shillings and 
pence, in England, amounted to in American gold coin, and 
that they could not add to that amount any more than the 
difference of exchange in favor of England upon such gold 
coin. This the court properly refused. A judgment in dol- 
lars here, is solvable in the legal tender treasury notes issued 
by the United States to circulate as money, which were 
shown to be below par in comparison with gold. It is the 
duty of a debtor to pay his creditor, when nothing in the 
contract or transactions between them changes the general 
rule, at the place of‘residence of the creditor. What appel- 
lants owed to the plaintiffs, was due to them in English 
money, in England; and the verdict in the court below. 
should have been rendered for so many dollars and parts 
thereof, as it would require in legal tender notes of the Uni- 
ted States, at the time of the trial, to put the amount due to 
plaintiffs at Liverpool in England. It required this much to 
— the plaintifis whole. The court, in effect, so charged 
the jury. 

These are the only material questions, which it was in- 
tended that this record should present. But it does not 
properly present them. 

In Holland v. Barnes, (53 Ala. pp. 87-8,) in reference to the 
manner of excepting to charges to the jury in a lower court, 
it was said: “The court gave a lengthy charge to the jury to 
which a general exception was reserved. The charge cer- 
tainly asserts several correct legal propositions arising out 
of the evidence. The exception is directed as well against 
these propositions, as against any other parts of the charge. 
Unless it was maintained as well to these propositions as to 
others supposed to be erroneous, we would be compelled to 
do for the appellant what he would not do for himself, to ana- 
lyze the charge, and if error is found in it, to direct the excep- 
tion to the error. That was his duty, which he can not 
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devolve on this court,’—or, we may add, on the judge of the 
court below. “Ii there be error in the charge, and the atten- 
tion of the court had been called to it by an exception, it 
could then have been corrected. Or, the appellee may have 
deemed the charge, in the respect singled out, as erroneous, 
not important to a recovery, and have waived it. The appel- 
lant can not, by a general exception of this character, deprive 
the court of the power of correcting an error into which it 
may have fallen by an inadvertence, nor his adversary of the 
right to waive it, rather than incur the hazards of a reversal. 
No such general exception can be supported, unless the 
charge as a whole is erroneous.” 

We reproduce and call attention again to this ruling, in 
order to correct, if possible, a very embarrassing practice, 
and avert protracted, expensive and unnecessary litigation. 

The exception to a long charge given to the jury, in this 
instance, by the circuit judge voluntarily, and consisting of 
several distinct instructions upon different aspects of the 
case, some of which instructions were obviously correct, is as 
follows: “To which charge, and each and every part of it, 
defendants excepted.” And to the eleven instructions given 
by the court, at the request of the appellee’s counsel, and of 
which the same observation may be made, that some of them 
were obviously correct, the exception is as follows: “To all 
of the above charges, and each and every part of the same, 
the defendants excepted.” Now, it is apparent that excep- 
tions in this form, are obnoxious to the very criticism, direct- 
ed in the extract above, against a merely general exception. 
They do not indicate in what the supposed errors consist, so 
as to enable the judge to correct his charge, or the other 
party to waive it, when it is inadvertently erroneous in the 
particular mentioned, or is not material to the decision of 
the cause. 

Exceptions like those just quoted from the record before 
us, have often been held to be general exceptions and there- 
fore unavailing, when made to testimony in a cause. And 
the reasons for such a ruling in those instances, hold equally 
good when the exception is made in like manner to a charge 
of the court as a whole, which consists of several distinct and 
complete instructions, some of which are correct. 

In respect to the charges asked by the appellants and 
refused by the court, it does not appear that they were in 
writing, as the statute requires they should be. And it has 
been several times decided to be a sufficient reason for sus- 
taining the refusals of the circuit judges to give instructions 
asked, that the record does not show that they were in 
writing. 

Vou. Lym, 
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As the decisions referred to in regard to the practice, have 
some of them been made so recently that they may not have 
come to the knowledge of counsel when this cause was tried, 
our satisfaction is greater at perceiving that there was no 
such error committed by the court below in its charges and 
refusals to charge, as could produee injury to appellants. 

Let the judgment of the Circuit Court be affirmed. 


Jones, pro ami, v. Fellows et al. 


Bill in Equity to compel Settlement of Guardianship. 


1. Setilement of guurdian, what valid.—A deeree rendered on final settle- 
ment of a resigned guardian, is not erroneous or invalid, because it shows 
that the minor was represented on the settlement by the succeeding guardian, 
instead of a guardian ad litem; and such decree, in the absence of fraud, or 
other equitable ground of relief against it, is conclusive on the minor. 


AppgaL from Chancery Court of Dallas. 

Heard before Hon. CHAarLes TURNER. 

This was a bill filed by the appellant, Olive Jones, by next 
friend, against the appellee, Fellows, her former guardian, 
and others, and sought to compel an account and settlement 
by Fellows in the Chancery Court, and to charge him with 
certain investments of her monies in Confederate bonds, which 
will be noticed hereafter. The bill alleged that Fellows made 
a pretended final settlement of his guardianship in 1864, 
which was void, for the reason that no guardian ad litem was 
appointed to represent — ; no notice of settlement 
given; that said pretended settlement was wholly ex parte 
and void; and that Fellows had never made any legal final 
settlement of his guardianship. 

The case made by the bill, answer and testimony, is as fol- 
lows : 

Josephus D. Echols, the father of complainant, died in the 
year 1855, seized of a large estate in lands and personal 
property, and leaving, as his heirs at law, the appellant and 
three other children, all of whom were minors at time of his 
death. Shortly after his death W. W. English, his brother- 
in-law, was appointed administrator of his estate, and on the 
6th day of July, 1857, English was also appointed guardian 
of his children, and gave bond as such; and in June, 1859, 
English, on account of the personal relations between him- 
self and one of his bondsmen, and without any order of court 
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therefor, executed a new bond as guardian, upon which the 
appellee, Fellows, became his surety. This bond was duly 
approved by the Probate Court. On the 2d day of January, 
1861, English died without having settled either his adminis- 
tration of Echols’ estate or the guardianship of his children, 
including the appellant. _On the 17th day of January, 1861, 
Fellows was appointed guardian of the appellant and one of 


. her sisters, the other Echols heirs being then of age, and on 


the same day became the administrator de bonis non of the 
estate of J. D. Echols, their father. About the same time 
one Waller became the administrator of W. W. English, and 
as such administrator, on the Ist day of May, 1861, he made 
a final settlement of English’s administration of the estate of 
J. D. Echols and his guardianship of the Echols heirs, upon 
which settlement it appeared that the estate of English was 
indebted to appellant in the sum of five thousand three hun- 
dred and nine dollars and fifty cents. On the Ist of May, 
1862, Fellows made a final settlement of his administration 
of the Echols estate, accotnting for all the proporty of the 
estate which had come to his hands and was discharged. 
On this settlement he paid to the adult heirs the amounts 
due them, and carried the shares of the minors to their 
account with him as their guardian. On the same day 
(May 1, 1862.) Fellows made an annual settlement of his 
guardianship of appellant and her sister, on which settle- 
ment he is charged with their distributive share in the estate 
of their father, found due them on the final settlement of 
Fellows’ administration of it. English in his lifetime, having 
as guardian of appellant and her two sisters, agreed with 
their brother William Echols to purchase his interest in the 
plantation belonging to the estate of their father, and soon 
after his appointment as guardian, Fellows reported these 
facts to the Probate Court, which thereupon made an order 
authorizing him, as such guardian, to carry into effect this 
agreement, which he accordingly did; and thereafter he man- 
aged the plantation, as the guardian of the minors and agent 
of the adu!t sisters, making annual settlements in the Pro- 
bate Court, and charging himself as guardian with the amount 
found due his wards on each of such settlements. On the 
Ist day of May, 1863, Fellows made an annual settlement as 
guardian of appellant, on which settlement he is charged 
with four thousand dollars, collected by him on the Ist day 
of November, 1862, in Confederate currency, from Waller as 
the administrator of English, on the judgment rendered in 
favor of his ward on the settlement of English’s administration 
of the estate of J. D. Echols and his guardianship of appel- 


lant, and is credited with the notes of various persons to 
VoL, LVI, 
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whom he had loaned his ward’s money, and the necessary 
disbursements for her maintenance and education. 

On the 2d day of March, 1864, the appellant having ex- 
pressed a desire that her brother William Echols should take 
charge of her property, Fellows resigned his guardianship of 
appellant an turned over to her brother, who had on the 
same day been appointed her guardian, all the property of 
his ward then in his hands. On the 2d day of June, 1864, 
Fellows, as the former guardian of appellant and agent of her 
sisters, made a final settlement of his guardianship and 
agency in the Probate Court. The account filed for final 
settlement was shown to William Echols, as the guardian of 
appellant and agent of his other sisters, more than a month 
before the settlement was made, Fellows at the same time 
showing Echols his books in which he kept the record of 
guardianship and agency. Echols expressed himself satis- 
fied, and it was agreed between Echols and Fellows that, to 
save costs, publication should be waived and the account as 
stated should be passed and allowed by the Probate Court, 
which was accordingly done; these facts being made to appear 
to the court. On the final settlement of his guardianship of 
appellant, made on the 2d day of June, 1864, Fellows is 
x 5 se with six thousand one hundred and ninety-two dol- 
lars and seven cents, and is credited with a like amount. In 
his accounts he is charged with the sum of three thousand 
and twenty-four dollars and sixty-five cents, received by him 
on the 7th day of August, 1863, as his ward’s share of the 

roceeds of a house and lot which belonged to the estate of 
oe father, and which had been sold by order of the Probate 
Court for division, upon the application of the other Echols 
heirs, and is also charged with eighty dollars interest col- 
lected on Confederate bonds belonging to his ward’s estate, 
and is credited with two thousand dollars in Confederate 
bonds, which as guardian he had, on the 7th day of August, 
1863, purchased with part of the money received by him as 
his ward’s share of the proceeds of the house and lot sold as 
above stated. After the war, appellant (who was a minor at 
the time) repudiated the sale of the house and lot; brought 
suit against the purchaser; and, in compromise, sanctioned 
by the Chancery Court, received two thousand dollars in legal 
tender notes of the United States for her interest in said 
house and lot. Fellows’ accounts, leaving out the debit for 
the proceeds of the house, received by him as guardian, and 
the interest on the Confederate bonds, and allowing no credit 
for the bonds, shows his ward indebted to him on final settle- 
mone, in the sum of eleven hundred and four dollars and sixty- 

ve cents. 
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On the hearing, the Chancellor decreed the settlement 
made by Fellows on the 2d day of June, 1864, a valid and 
binding settlement, constituting a bar to the relief sought, 
and dismissed the bill. This decree is here assigned as 
error. 


Smirn & Rovurwac, and Petrus, Dawson & Titian, for 


. appellants. 


Fettows & Jouns, and Brooks, Haratson & Roy, contra. 


STONE, J.—‘“In the settlement of the accounts of guar- 
dians, and in all the preparatory proceedings thereto, and 
appeals therefrom, the law providing for the settlement of 
the accounts of executors and administrators in this Code, 
and appeals therefrom, so far as applicable, and not in hos- 
tility with any provision of this chapter, applies to, and is in 
full force as to guardians and their sureties.’—Code of 1876, 
§ 2793. 

“The court must appoint a competent person to represent 
the interest of minors and persons of unsound mind, inter- 
ested in such settlement.”—J/b. § 2510. 

The reason why a guardian ad litem must be appointed and 
assigned to represent the infant, or infants, in such settle- 
ment, is very obvious. Withoutsuch appointment and repre- 
sentation, important interests of persons not sui juris, would 
be heard and determined, with no one of discreet years to 
guard their interests. The issue, in such case, is between 
the personal representative or guardian on the one hand, and 
a minor, helpless in contemplation of law, on the other. Leg- 
islative wisdom has ordained that this unequal contest sha 
not be tolerated ; and hence a discreet person of mature age 
is required to be appointed, to see that justice is meted out 
to minors and persons non compos mentis. 

The issue and settlement in the present case was between 
Fellows, the resigned guardian, and Echols, brother of the 
ward, chosen by Te, and appointed by the court, to be her 
guardian. It was in no just sense a settlement between the 
guardian and his ward. It was a settlement between the 
outgoing guardian and his incoming successor. The new 
guardian having notice, it was his duty to see that his prede- 
cessor was brought to a fair and full account, as it was his 
duty to possess himself of all the estate and effects of his 
ward. There was no use for a guardian ad litem ; for her 
proper guardian was there, whose interest and watchfulness 
would be more keenly alive than those of a mere guardian 


ad litem could be supposed to be. In settling such an issue, 
VoL. Lvim. 
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the true inquiry is, how much shall be paid by the former 

uardian to the present one? No one, it is supposed, would 
so faithfully represent the ward, as the regularly appointed 
and Gaoael guardian. 

In Smith v. Smith, 21 Ala. 761, this court said: “The 
record recites that on the day and at the term appointed for 
the final settlement of the estate, the administrators appeared 
and presented their accounts; which are shown to have been 
previously reported and filed for settlement ; and, also, that 
the guardian of the minor heirs appeared. These recitals 
are conclusive, as to the fact of the appearance of the minor 
heirs by their guardian ; and as this legal appearance would 
dispense with the necessity of notice, the real question is, 
whether the minors, who are interested in the distribution of 
an estate, can properly be represented on its final settlement 
by their general guardian. . . It is unnecessary to cite 
authorities to sustain the position, that, in general, the ap- 
pearance of an infant by such a guardian is good; and we 
think, also, that generally speaking, he feels a higher degree 
of responsibility in protecting the rights and interests of the 
ward, than the guardian ad /i/em appointed by the court, who 
seems usually to consider his duties as limited to a denial of 
all matters which may affect the rights of the ward, without 
resorting to any positive or active measures to secure them. 
It is true, that when the general guardian is an incompetent 
or unfit person to represent the infant, it would unquestion- 
ably be the duty of the court to appoint a suitable person 
guardian ad litem ; but in those cases in which the general 
guardian does appear, and is recognized by the court as the 
representative of the minor, we can perceive no good reason 
why tke appearance should not be sustained.” 

So in Morgan v. Morgan, 35 Ala. 303, this court ruled that, 
“on the final settlement of an estate, an infant distributee 
may ke represented by his general guardian ; but if there be 
no general guardian, or if, after being notified, he fails to at- 
tend, it is the duty of the court to appoint a guardian ad 
litem.” See, also, Rives v. Flinn, 47 Ala. 481. 

It is shown in the present record that Echols, the duly 
appointed general guardian of complainant, did appear; and 
that he examined and approved the accounts and the settle- 
ment. Advertisement was waived, to save expense. We 
perceive nothing in this which does not merit and receive 
our hearty approval. We hold that the final settlement 
made was in al respects regular, and that it is conclusive, 
unless assailed for fraud, or on some other equitable ground, 
not pretended or attempted in this record. We fully con- 
cur with the chancellor in commending the fidelity with which 
this trust was executed. 
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Here this opinion might close. It is contended, however, 
for appellant, that in his final settlement Fellows was allowed 
a credit of $2,000 for confederate bonds turned over to Echols, 
his successor. This item is found in Fellows’ final settle- 
ment, made July 11, 1864, and is in the following language: 

1863, August 7. “Confederate bonds from Lewis Davis, 
$2,000.” This item entered into the credit column, and pro- 
duced the aggregate of credits, $6,192.07. This item omit- 
ted, the credit column would foot $4,192.07. In the debit 
sjde of that account is charged against Fellows, July 17, 
“From proceeds of sale of house and lot in Selma, his inter- 
est being one-fourth, $3,024.65. 15th January, 1864, cou- 

ons on $2,000 of Confederate bonds, $80— .” Total, 

3,104.65. This sum, taken from gross debits, $6,192.07, will 
leave $3,087.42, as the total debits with which Fellows should 
have been charged. Subtracted from total credits, $4,192.07, 
leaves a surplus of credits over debits of $1,104.65, with 
which Fellows was improperly charged on his final settle- 
ment with his successor. But why take these two items 
from the debit account? The Confederate bonds, $2,000, 
being rejected as a credit, of course the interest realized on 
them, $80, should be rejected as a debit. The item, $3,024.65, 
was the one-fourth interest belonging to complainant, real- 
ized from the sale of lot in Selma. The record shows that, 
after the war, she repudiated this sale as not binding on her, 
and recovered the value of her,one-fourth interest, $2,000, in 
lawful money of the United States. She thus realized for 
her fourth interest in this lot its value in lawful money, and 
$1,104.65, excess of collections made from Fellows in his set- 
tlement. And the testimony shows that the $2,000 invested 
in the Confederate bonds purchased from Lewis Davis, were 

art of the money derived from the illegal sale of the Selma 
ot, which complainant repudiated, and thereby not only 
prevented it from injuring her, but disarmed herself from 
complaining of Fellows for its illegal investment. She can 
not be heard to renounce the sale, and hold Fellows account- 
able, at the same time, for improvidence in investing its pro- 
ducts. She can not, at one and the same time, claim under 
and against the sale. 

We have indulged in the reflections shown above, not be- 
caase the question is legitimately before us in this case. It 
is not; for Fellows had made a lawful settlement, and was 
discharged. Our purpose is to show that even if we could 
go behind that settlement, Mr. Fellows could not be held 
accountable for the $2,000 invested in Confederate bonds.— 





See Horn v. Lockhart, 17 Wall. 580. 


The decree of the chancellor is affirmed. 
Von. Lym. 
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Childs, et als. v. The State. 
Indictment for Murder. 


1. Impeaching or sustaining witness ; predicate. —Where a witness had an- 
swered affirmatively to the question, whether he knew the general character 
of another witness, such question and answer was a sufficient predicate to 
allow the former witness to testify to the good character of the latter who had 
been attempted to be impeached. 

2. Oross-examination ; proper question.—It is not error, on cross-examina- 
tion, to ask a witness, for the purpose of affecting his credibility, ‘if he had 
not pleaded guilty of stealing from a store,” in a certain place—the trial re- 
ferred to having been before a justice of the peace, and it was not shown that 
any record was made of it. 

3. What proof necessary to justify conviction; circumstantial evidence ; infer- 
ence from suspecting another party of the deed.—To justify conviction the evi- 
dence must exclude, toa moral certainty, every reasonable doubt of guilt; 
and where the evidence is circumstantial, the circumstances must be so con- 
nected and complete as to exclude, to a moral certainty, every hypothesis but 
that of guilt. If the proof comes up to this measure, the jury must convict 
independent of any inference from the proof that some other person has been 
suspected of the crime; otherwise, it is their duty to acquit, though there may 
be no proof that any other person is suspected. 

4. Charge; what proper in certain cases only; absence of suspicion of other 
guilty agent.— A charge to the jury in substance, that if the evidence tends to 
show that defendants committed the crime, ‘“‘if it be a fact that no one else 
has been charged with or suspected of the crime, such fact is a circumstance 
to be considered by the jury;” is proper only in cases like the present, where 
it appears from the proof that the absence of circumstances pointing to an- 
other as the guilty agent, tends to strengthen the evidence of the guilt of ac- 
cused. (The charge asked, and the circumstances in this case, are similar to 
the same in Hall’s case (40 Ala, 698, 707), and this court now adheres to the 
principle in Hall’s case, but confines the same to cases in which the evidence 
is circumstantial, pointing strongly to the guilt of the accused, and proving 
him to have been at a place so near to the scene of the crime, as that, if inno- 
cent, he could probably furnish some trace, or circumstance, pointing to the 
guilt of another, or generating a doubt of his own guilt.) 

5. Same; presumplicn that charge was proper.— Where such a charge was given 
—there being cases in which it would be proper—and the bill of exceptions 
fails to set out enough of the evidence to show its inappropriateness, this court 
will presume, in favor of the court below, that there was evidence to justify 
the charge. 


APPEAL from the Circuit Court of Henry. 

Tried before the Hon. H. D. Cayton. 

The defendants, Jerry Childs, Isaac Childs, and Jacob 
Childs, were indicted at the spring term, 1876, of Dale county, 
for the murder of Rosamond You. They obtained a change 
of venue to the county of Henry, where, on the 5th of Septem- 
ber, 1877, they were tried and convicted of murder in the first 
degree, and sentenced to be hanged on Friday, the 19th of 
October, following. 
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The proof on the trial was, that Mrs. Rosamond You was: 
shot with a gun, in her own house, in the night time, by some 
person unseen by her, or others present, and unknown to 
them, under circumstances constituting murder in the first 
degree. The evidence connecting defendants with the crime 
was mostly circumstantial. Among other witnesses, one J. 
R. Kelly was introduced by the State, and was asked by the 
State’s counsel whether he knew the general character of one 
Mingo Williams ?—said Williams having been examined by 
the State, and to impeach whom an effort had been made by 
defendants. Objection was made to the form of such ques- 
tion, for the reason, stated by defendants, that the question 
should be limited to the said Kelly’s knowledge of the said 
Williams’ character for truth and veracity. The court over- 
ruled the objection, and the defendants excepted. The wit- 
ness then testified that he knew the general character of said 
Williams, which was good, and that from such knowledge he, 
Kelly, would believe said Williams on oath. One Jake 
McIntyre, a witness for defendants, being on the stand, was 
asked by the State’s counsel, on cross-examination, “ have 
you not been convicted of larceny?” The defendants’ coun- 
sel inquired, “where?” and the State’s counsel, after con- 
ferring with the prosecutor, answered, “from a store in New- 
ton.” The defendants’ counsel then inquired, if “in a court 
of justice ?” to which the State’s counsel answered, “yes.” 
The defendants’ counsel then objected to the question on 
the ground that the fact solicited by the question was capa- 
ble of higher proof—by record evidence. The question was 
allowed, and defendants excepted; whereupon the witness 


. answered, that he had pleaded guilty, in a justice’s court in 


Dale county, of stealing. 

Upon the conclusion of the evidence, the court charged 
the jury, among other things, that, “If there is evidence 
tending to convict the defendants, the fact, if it be a fact, 
that no one else has been charged with or suspected of the 
crime, is a circumstance to be considered,” to which the de- 
fendants excepted. There was no evidence that any one else 
was charged with or suspected of the crime alleged in the 
indictment. 


J. G. Cowan, and J. A. Corzert, for appellants.—1. It was 
error to try the defendants the first week of court. The act 
changing the term of Henry Circuit Court from two weeks 
to one week (acts 1876-7) is void—the journal of the Senate 
nowhere showing a compliance, in its enactment, with the 
requirements of § 27, Art. 4, of the Constitution. 


2. The court erred in overruling objection to the form of 
VoL. LVIIL. 
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uestion asked the witness Kelly.—See dissenting opinion of 

tone, J., in Ward v. State, 28 Ala. 53. 

3. The court erred in permitting the State to prove McIn- 
tyre’s conviction of crime in the manner set out. The fact 
of conviction was susceptible of higher evidence.—See 1 
Greenl. Ev. § 457; Newcomb v. Griswold, 24 N. Y. App. 298. 
The fact that the conviction was before a justice of the peace 
does not change the rule. The court must know that § 4698 
of the Code requires justices to keep dockets of criminal 
cases tried before them. By virtue of said section a justice’s 
court is, in all criminal proceedings had before it, a statutory 
court of record.—See, also, Ware v. Robinson, |\8 Ala. 105. 

4. The court erred in giving that portion of the charge 
excepted to. It was calculated to mislead the jury. It is sub- 
mitted that Hall v. The State, 40 Ala., upon this question, is 
not correct authority. Great injustice might thereby be done 
defendants, who, being in jail, are prevented from making 
efforts towards the detection of the real perpetrator. In 
Hall’s case, supra, the defendant was deat with the mur- 
der of his wife, and if this court adheres to the ruling in 
that case, it should be confined in its application to cases of 
like character. 


Joun W. A. Sanrorp, Attorney-General, contra.—l. The 
court did not err in permitting a question to be asked con- 
cerning the general character of a witness.—Sorrell v. Craig, 
9 Ala. 535-8; Ward v. The State, 28 Ala. 53. 

2. The court did not err in permitting the witness to be 
asked, “ Have you not pleaded guilty to stealing from a store 
in Newton?” The contents of pleadings were not the sub- 
ject of inquiry. The witness was questioned merely as to 
his past conduct. The fact of the existence of a plea and 
not its contents, was all that was involved. In such ease the 
production of the plea was unnecessary.—Neal & Hicks v. 
State, 53 Ala. 465-7. 

3. The court did not err in that part of the charge to which 
defendants excepted.—See Hall v. State, 40 Ala. 700, et seq. 


STONE, J.—It is objected that, inasmuch as the trial and 
conviction in this cause were had during the first week of 
Henry Circuit Court, the judgment of conviction should be | 
reversed, because the act, reducing the term of that court 
from two weeks to one—Pamph. Acts 1876-7, p. 141—is not 
shown by the journal of the Senate to have been signed by 
the president of that body,” in the presence of the house 
over which he presided, . .. after the title had been pub- 
licly read immediately before signing.”—Constitution of 1875, 
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Art. 4, Sec. 27. We know not why, nor on what information 
this point is urged. On page 315 of the Senate Journal of 
~ session, it is shown that the objection is not founded on 
act. 

We do not think counsel should take such position as that 
noted above, and cast on us the labor of consulting the jour- 
nal, without some good ground, or well founded belief, in 
which to base it. 

Tn what we have said, we do not wish to be understood as 
holding that a trial and conviction in a criminal case, had 
during the first week of a court, which is required by law to 
sit two weeks, would, for that reason, be reversed. 

1. There was no error in allowing the witness, Kelly, to 
testify tq the good character of the witness, Mingo Williams, 
who had been attempted to be impeached. Kelly had an- 
swered affirmatively the question, that he knew the general 
character of said Williams; and this, under the rulings of 
this court, was a sufficient predicate to let in the evidence. 
Ward v. The State, 28 Ala. 53. 

2. Neither do we think there was any errror in allowi 
the question to be asked the witness, McIntyre, “if he al 
not pleaded guilty of stealing from a store in Newton.” The 
trial referred to was had before a justice of the peace ; it was 
not shown that any record was made of it, and there was no 
attempt to prove his conviction of the offense, so as to show 
him incompetent to testify. The question was put on cross- 
examination, with the evident design of affecting his credi- 
bility—nothing more. For that purpose, on cross-examina- 
tion, it was competent.—See Neal v. The State, 53 Ala. 465. 

3-4. The charge excepted to is, in substance, the same as 
that given in the case of Hall v. The State, 40 Ala. 698, 707. 
This court, while criticising that charge, nevertheless refused 
to reverse the ruling of the Circuit Court on that. question. 
The court added: “The weight of the absence of such evi- 
dence is increased by the probability that if any other person 
had perpetrated the deed, there would have been discovered 
traces of it. ‘Ina criminal case (says Starkie), where all 
the circurhstances of time, place, motive, means, opportunity 
and conduct concur in pointing out the accused as the per- 
petrator of an act of violence, the force of such circumstan- 
tial evidence is materially strengthened by the total absence 
of any trace or vestige of another agent, although, had any 
other existed, he must have been connected with the perpe- 
tration of the crime, by motive, means and opportunity, and 
by circumstances necessarily accompanying such acts which 
usually leave manifest traces behind them.” 


The case of Hall, supra, in its undisputed facts, was of 
Vou, Lym. 
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such a character as that the absence of criminating circum- 
stances, pointing to some other person as the guilty agent, 
would tend to strengthen, in the inquiries of any honest mind, 
the circumstantial evidence of guilt, which was in proof 
against him. He was indicted for the murder of his wife, 
who had died of violence in the night time, in her own house, 
the accused being at home ; and, it was shown that at the 
time of the violence, he must have been in or near his resi- 
dence. Under these circumstances, if another had done the 
deed, it is probable the accused could have shown some fact 
or circumstance in support of such theory. His failure to do 
s0, in that case, was ruled to be, “a circumstance to be con- 
sidered by the jury as evidence against the defendant.” But 
even in that case, this court said the charge was liable to 
mislead the jury, and that it might have been improved in 
clearness and precision. 

We are not inclined to overturn the authority of Hall 
against the State, in cases whose facts are similar to those 
therein presented. But we think the charge given in this 
case would be improper in cases otherwise circumstanced, 
and that its general tendency would be to mislead. As a 
rule, when a criminal charge is preferred, to justify a convic- 
tion, “the evidence must be such as to exclude to a moral 
certainty every reasonable doubt of the guilt of the accused.” 
Best. on Ev. $440; Boots Coleman v. State, at the present 
term. And when the evidence is circumstantial, the circum- 
stances must be so connected and complete as to exclude, to 
a moral certainty, every hypothesis but that of his guilt. If 
the proof comes up to this measure, then it is the duty of 
the jary to convict, independent of any inference to be drawn 
from the absence of proof that some other person has been 
charged with or suspected of the crime. On the other hand, 
if the proof does not come up to this full measure, then it is 
the duty of the jury to acquit, although there may be no 
proof that some other person is charged with or suspected 
of the commission of the offense. We, therefore, confine the 
principle asserted in Hall against the State, to cases in which 
the evidence is circumstantial, pointing strongly to-the guilt 
of the accused, and proving him to have been at a place so 
near to the scene of the crime as that, if innocent, he could 
probably furnish some trace, or circumstance, pointing to the 
guilt of another, or generating a doubt of his own guilty 
agency. Thus explained, we adhere to the principle asserted 
in Hall v. The State, supra. 

Lest what is said above may be misunderstood, we will 
add that it is only when the suspicion that another was _ the 


offender springs out of facts or circumstances legitimately in 
(23) 
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evidence, or which might be legitimately put in evidence, 
that such suspicion vel non should be considered by the jury. 
And that body cannot be too cautious in giving weight to 
such circumstance. It is at best more a question of casuis- 
try, defining the mental processes by which truth is attained, 
than of positive law. tis part and parcel of that exacting 
system of reasoning, by which, in criminal trials, the mind 
associates the existence of some fact, not positively proven 
to exist, by the proof of other facts, which demonstrate its 
existence. To authorize a conviction in a criminal trial, the 
facts and circumstances proved to exist, and believed by the 
jury, must be so connected and complete, as to lead the mind 
of the jury, with moral certainty, to the conclusion that the 
defendant is the guilty offender; and, with equal moral cer- 
tainty, must exclude the idea that another did the deed. One 
includes the other ; for if the facts and circumstances, duly 
and honestly weighed, leave a reasonable doubt of the ezxelu- 
sion mentioned in the second branch of the sentence above, 
then the moral certainty of conclusion, mentioned in the first 
branch of the sentence, has not been reached, and the de- 
fendant should be acquitted. 

From what we have said above, there are cases in which 
the charge, excepted to in this case, may be given. The 
record informs us that the testimony, tending to show that 
the prisoners were the murderers, “ was, for the most part, 
circumstantial.” What those circumstances were, or how 

roved, is not shown. The bill of exceptions set out but 
ittle of the evidence. Under an inflexible rule of this court, 
when an aflirmative charge asserts a legal proposition which 
would be correct under a conceivable state of proof, and the 
bill of exceptions fails to set out all the evidence, or enough 
of it to show the inappropriateness of the charge, this court, 
in favor of the correctness of the ruling below, will presume 
there was evidence to justify the charge given.—Jorris v. 
The State, 25 Ala. 57; Tempe v. The State, 4) Ala. 350; 
School Commissioners v. Godwin, 30 Ala. 242; Fleming v. 
Ussery, 1b. 282. 

The judgment of the Circuit Court is affirmed; and Fri- 
day, the 22d day of March next, is set for the execution of 
the sentence of the law, as pronounced by the Cireuit Court. 
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Washington et al. v. The State. 
Indictment for Larceny. 


1. Challenge of juror for cause ; what not ground.—That a juror is first cousin 
to the prosecuting attorney is no ground of challenge for cause. 

2. Description of animal stolen.—It is no objection where the animal stolen 
was a “pig,” that it should be alleged in the indictment as a ‘“shog.” 

3. Refusal to pass on evidence, and discharge co-defendant.—Where there was 
some evidence tending to show that a co-defendant was a participant in the 
commission of the offense, its sufficiency being a question for the jury— 
whether he was an accomplice, being one of the questions—the court properly 
refused to pronounce criminating evidence unworthy of belief, and order such 
prisoner’s discharge on the ground that there was not sufficient evidence to 
convict him. 

4. When ruling of court below not reviewed.—The Supreme Court declines to 
consider testimony stated in so confused and uncertain a manner that they 
cannot tell precisely what was the ruling of the court below. 

5. Charge; what properly refused——A charge that ‘‘proof of contradictory 
statements or declarations on a material point. made by a witness may be suf- 
ficient to raise a reasonable doubt in the minds of the jury,” is, as it stands, 
calculated to mislead the jury. Such a charge would be proper if it contained 
the additional clause ‘‘if the quilt of the prisoner depended upon the tes:imony of 
this witness,” or this, “‘if the truth of this witness’ testimony.” 

6. Sume; what error to refuse.—A charge, speaking of the corroborating 
evidence necessary to sustain a witness not worthy of credit, which says ‘‘such 
corroborating testimony in order to avail anything must be of a fact tending 
to show the guilt of defendant,” is proper and its refusal is error. 


AppEAL from the Perry Court of Quarter Sessions. 

Tried before the Hon. Pownarran Lockett. 

The indictment in this case charged that “Andrew Wash- 
ington and George Neal feloniously took and carried away a 
hog, the personal property of one Robert Harper,” &c. 

While the jury were being empanneled it was agreed be- 
tween the defendants’ counsel and solicitor, that one Wm. 
Pitts, a cousin of the solicitor, who had been drawn as a 
juror, should be excused from the jury because of such rela- 
tionship, but the court refused, and defendant excepted. The 
case then proceeded to trial and the prosecutor testified that 
he lost from his plantation a Berkshire “pig,” to which de- 
fendant dindal, because the indictment alleged a “hog,” 
but the court overruled the objection, and defendant excepted. 
The prosecutor then testified as to the stealing, &c. 

Defendant’s counsel moved, after the State had closed its 
evidence, to discharge George Neal, a co-defendant, on the 
ground that there was not sufficient testimony to convict him, 
or put him on his defense, under section 4896 of the Code. 
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The court refused the motion and the defendant excepted. 
The testimony against Neal was light, though it tended to 
show that he was an accomplice. 

Among other charges, the defendants asked the following, 
in writing: Ist. Proof of contradictory statements or declara- 
tions on a material point made by a witness may be sufficient 
to raise a reasonable doubt in the minds of the jury.” “3d, 
The testimony of a witness for the prosecution, who is shown 
to be unworthy of credit, is not sufficient to justify a con- 
viction with corroborating testimony.” “4th. Such corrobor- 
ating testimony, in order to avail anything, must be of a fact 
tending to show the guilt of defendants.” The court refused 
these charges, and defendants excepted. 


Busy & Prrts, for appellants. 
Joun W. A. Sanrorp, Attorney-General, contra. 


STONE, J.—The objection to the juror did not fall within 
any of the grounds of challenge for cause, and, therefore, the 
court did not err in overruling it.--Code of 1876, $$ 4784, et 
seq.; 4881 et seq. 

The objection to the description of the animal, alleged to 
have been stolen, as a hog, was not well taken.— Lavender v. 
The State, at the present term. 

We do not think the court erred in refusing to pass on the 
sufficiency of the evidence to convict George Neal. There 
was some testimony tending to show he was a participant in 
the commission of the offense charged, and its sufficiency, 
under proper instructions, was a question for the jury. 
Whether he was an accomplice was one of the questions 
before the jury, and it would require a very strong case to 
justify the court in pronouncing criminating evidence unwor- 
thy of belief, and, on that account, to order the discharge 
of the prisoner against whom he had _testified.—Code, 
$$ 4894-5. 

The testimony of the appearance of the health is stated in 
so confused and uncertain a manner that we can not tell pre- 
cisely what was the ruling of the court; and we decline to 
consider it. 

One piece of testimony we can not perceive the relevancy 
of. It is that Alex. Baylor was permitted to testify, against 
the objection of defendant, “that Burrell and Wm. Christian 
had come to his house Sunday before last, and called for 
Shep Clarke at his house.” Shep Clarke had given very 
important testimony against the prisoners, to the effect that 


he had seen them with the stolen hog. He had been asked 
Vou, LVIt. 
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if he had not made different and contradictory statements to 
Burrell and Wm. Christian—denied it, and they had testi- 
fied, contradicting him. The State then, in rebuttal, offered 
the testimony above copied. It is stated in the record that 
it contains all the evidence, and what is recited above is all 
the record contains, tending in the remotest degree to show 
the materiality of the evidence objected to. If necessary we 
would reverse this cause on the admission of this evidence, 
in the condition of the present record.--1 Brick. Dig. 505, 
relevancy and admissibility of evidence in criminal cases. 

Possibly there is something, not shown, which proves its 
materiality, and on another trial it may be made to appear. 
There is nothing in this record to show it. 

The first and fourth charges asked by the prisoners, and 
refused by the tourt, need some comment. The first would 
have been free from error, if it had contained a little more. 
To the words, “sufficient to raise a reasonable doubt in the 
minds of the jury,” something should have been added. 
Reasonable doubt of what? Not necessarily of the guilt of 
the accused; for the other evidence in the cause might 
exclude all reasonable doubt of guilt. The charge should 
have contained a clause, somewhat to this effect: lf the 
question of the quilt of the accused depends on the testimony of this 
witness ; or, to this effect: A reasonable doubt in the minds 
of the jury of the truth of this witness’ testimony. This charge 
was calculated to mislead, and was rightly refused. 

Charge four had been substantially given in the general 
charge, but it asserted a correct legal proposition ; and being 
asked in writing, and not abstract, it should have been 

iven. 
¥ For the error pointed out above, the judgment of the 
Court of Quarter Sessions is reversed, and the cause 
remandetl. Let the prisoners remain in custody until dis- 
charged by due course of law. 
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Young v. The State. 


Indictment for Selling or Giving Liquor to Person of Known 
Intemperate habits. 


1. Penal statute; no conviction for violating policy of.—Penal laws are not, by 
construction, made to embrace cases not plainly within their meaning. One 


can not be convicted for doing an act which contravenes the mere policy of a 
penal statute. 


2. Selling liquor to intemperate person; what not within the statute-——Where the 
defendant received a dollar from one B., whom he knew to be a person of 
intemperate habits, und under B.’s promise that he (defendant) was to have 
any surplus of the money, went and purchased of a liquor dealer a bottle of 
whiskey and delivered it to B.,— Held, that this was neither a selling nor giving 
of liquor to B. by defendant, and was not within the terms or contemplation 
of the statute.—Code of 1876, § 4205. 


APppEAL from Circuit Court of Dale. 
Tried before Hon. H. D. Crayton. 


The opinion states the case. 


B. F. Cassapy and W. D. Woop, for appellant.—1. All crim- 
inal statutes must be strictly poate: and can can not be 
extended by construction, and this strict rule of construction 
would certainly give the words “sell” and “give,” in the 
Code of 1876, § 420, their common import and signification. 
See Crosby v. Hawthorn, 25 Ala. 221; Bettis v. Taylor,8 Port. 
564; Bartlett d& Waring v. Morris, 9 Port. 266; Thurman v. 
State, 18 Ala. 276. 

2. The defendant in this case acted in the capacity of 
Blackwood’s agent.—See Story on Agency, 8th ed. § 3. 
Could defendant, therefore, as such agent, be convicted? It 
is true an agent can not excuse himself from criminal liability 
because of doing the act in course of his agency; but, under 
the facts of this case, has the law been violated? Could 
Blackwood, the principal, be held liable or guilty of any 
offense, under said statute, for purchasing liquor? If not, 
a fortiori, Blackwood’s agent can not. 


Joun W. A. SanForD, Attorney-General, contra. 


MANNING, J.—Defendant, at the request of one Black- 


wood, whom he knew to be a person of intemperate habits, 
Vou. LVIIT, 
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received from him one dollar, and under his promise that 
defendant might have any surplus of the money, bought of a 
dealer in liquors one bottle of whiskey, and carried and 
delivered it to Blackwood. Being indicted and convicted for 
this, under section 4205 of the Code of 1876, defendant here 
insists that the circuit judge erred in charging the jury that 
upon evidence of these facts, and of the venue, they should 
find the defendant guilty. 

The statute declares, that “any person, whether with or 
without a license, who shall sell or give away spirituous, 
vinous or malt liquors, in any quantity whatever, to minors, 
or persons of known intemperate habits, except,” &c., shall 
be fined, &e. 

The rule is, that penal laws are not by construction to be 
made to embrace cases not plainly within their meaning. 
“In nothing,’ (said Truman, C. J.) “is the common law 
which we have inherited from our ancestors, more conspicu- 
ous, than in its mild and merciful intendment towards those 
who are objects of punishment.”—Com. v. Duane, 1 Binney, 
601. One who commits an act which does not come within 
the words of a penal statute, according to the general and 
popular understanding of them, when they are not used tech- 
nically, is not to be punished thereby, merely because the act 
contravenes the policy of the statute. 

The purpose of the enactment under consideration is obvi- 
ous ; and the construction put upon it by the circuit judge, 
tends to carry out that purpose. But it does so, we think, 
by extending the statute to a case not within its terms, as 
they are generally understood, and not within the mind of 
the legislature that enacted it. It might be argued, certainly, 
that one who takes the money of another, and buys a bottle 
of whiskey with a part of it, (though it is not shown whether 
this defendant paid a part of the money only or all of it for 
the bottle of whiskey), and then delivers it to the person 
from whom the money was received, in effect, sold the whis- 
key tohim. But thisis putting upon the word sold, a strained 
interpretation. 

The instance proved was not within the contemplation of 
the law makers, and not provided for by them. No liquor 
was given away by any body. The real seller, was the dealer 
in liquors of whom the whiskey was bought. And the de- 
fendant, in getting it, was but the agent of Blackwood, the 
purchaser. And if he were known, as such, to the real seller, 
the latter would be the person who ought to be indicted. 

Let the judgment be reversed and the cause remanded. 
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MeGehee v. The State. 


Indictment for Trespass. 


1. Indictment against two defendants; variance; jeopardy.—If an indictment 
charges that two defendants committed one and the same offense, at the same 
time, they can not be convicted on proof showing that each committed the 
offense charged, at different times. And when this is developed by evidence 
on the trial, each defendant has been placed in legal jeopardy on the charge 
laid in the indictment, and is entitled to a verdict of acquittal of that offense, 

2. Nolle prosequi; when not authorized ; reversal.—The provisions of section 
4187 of the Code of 1876, do not, in such cases, authorize a nol. pros. as to 
one of the defendants, so that the case may proceed against the other. Ifa 
nol. pros. be so entered against the objection ot the remaining defendant, who 
is convicted, the conviction will be reversed. 


AprEaL from the Circuit Court of Coffee. 

Tried before Hon. H. D. Crayton. 

The appellants, Ed. McGehee and Tod Hutchinson, were 
charged with “wilfully and maliciously committing a trespass 
on the lands of one John 8. Wilson, by severing from the 
freehold produce thereof, to-wit: six water-melons, under 
such circumstances as would render the trespass a larceny, if 
the six water-melons so severed and carried away had been 
personal property,” &c. 

The evidence produced on the trial was, that “some time 
in October, 1876, Ed. McGehee went into prosecutor's field 
and pulled a water-melon from the vine and ate it in the 
field.” That “on another day subsequent to the time men- 
tioned, the other defendant, ‘Tod Hutchinson, went into the 
— field and pulled another water-melon, and ate it in the 

e ig 

The solicitor was then allowed to enter a nolle prosequi as 
to Tod Hutchinson, to which the other defendant excepted. 
The court, at request of solicitor in writing, charged the jury 
that “if they believed the evidence, they must find the 
defendant, Ed. McGehee, guilty,” to which said defendant 
excepted, and asked the court to give the following charge: 
“Thatif the jury believed, from the evidence, that the offenses 
committed by the defendants were separate and distinct, and 
if both of the defendants did not participate in one offense, 
then they must acquit,” which the court refused to give, 
whereupon the defendant now appeals to this court. 


J. E. P. Frournoy, for appellant.—l. There was a mis- 
VoL. LVI, 
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joinder of offenses in the indictment, and a misjoinder of 
parties defendant-—Lliott v. The State, 26 Ala. 78; Lindsay 
eal. v. The State, 48 Ala. 169. If the facts of the offenses 
had been stated in the indictment, it would have been demur- 
rable.—Elliott v. State, supra. 

2. Allowing the nol. pros. to one of the defendants, was 
equivalent, under the circumstances, to an amendment of the 
indictment, and was error. The defendants were both enti- 
tled to a jury and verdicts. 

3. If the Supreme Court reverses it will not remand, but 
will render proper judgment, discharging the defendants.—51 
Ala. 387. 


Joun W. A. SanrorpD, Attorney-General, contra. 


STONE, J.—If it had been averred in this indictment 
that the two defendants had committed separate and distinct 
offenses, at different times—neither being present or parti- 
cipating in the offense of the other—a demurrer to the indict- 
ment would have lain, notwithstanding the two offenses 
charged are identical incharacter. This, on the well defined 
ground, that on such trial, it would be necessary to offer 
proof of two independent transactions; thus producing inex- 
tricable confusion of the minds of the jurors.— Elliot v. The 
State, 26 Ala. 78; Lindsey v. The State, 48 Ala. 169. 

On like principles, if two offenders be charged in one indict- 
ment, which is faultless in form, and it be developed in the 
evidence that the two defendants committed their several 
offenses at different times or places—in other words, that 
they are not guilty of one and the same offense—the proof 
does not sustain the indictment. Only those persons who 
participate in the same offense should be joined in one indict- 
ment.— Lindsey v. The State, supra. 

In the present case, according to the recitals in the bill of 
exceptions, each defendant was equally guilty, but they did 
not participate in one and the same offense. This was not 
shown until the evidence was given to the jury. At that 
stage of the trial, each defendant was placed in legal jeop- 
ardy, and was entitled to have a verdict of the jury on the 
question of his guilt, in the absence of some statutory or 
legal ground, authorizing a nolle prosequi, or other withdrawal 
from the jury, that another indictment might be preferred, or 
continuance granted.—Code of 1876, §§ 4893-4, 4908, 4817. 
This case does not fall within the healing provisions of the 
section last cited—T'he State v. Kreps, 8 Ala. 951. 

There being no statute authorizing the entry of a nolle pros- 
equi to cure the defect which was developed on this trial, the 
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Circuit Court erred in its allowance. This ruling is decisive 
of the present prosecution. The defendants having been 
placed in jeopardy, and being entitled to a verdict of acquit- 
tal on the proof made, must be allowed the benefit of the 
verdict they were entitled to, and can not be again tried for 
the same offense.—Henry v. The State, 33 Ala. 389; Ned », 
T he State, 7 Por. 187; McCauley v. The State, 26 Ala. 135; 
Ex parte Vincent, 43 Ala. 402. 

Reversed, but not remanded, and the defendants ordered 
to be discharged. 


Powell v. Thre State. 


Indictment for Arson. 


1. Competency of witness; when wife may testify.—The wife of one not on 
trial or indicted, is not incompetent to testify against defendants because her 
husband had also testified and his testimony tended to show him an accom- 
plice of defendants. 

2. Examination of witness; discrelion of court.—Where the jury, after retire- 
ment, disagree as to the testimony of a witness, it is within the sound discre- 
tion of the court to allow them to return and examine the witness in the 
presence of the court, as to what he had previously testified; and the exercise 
of this discretion will not be reviewed on appeal. 


AppEAL from the Circuit Court of Bullock. 

Tried before the Hon. H. D. Cayton. 

Defendant, Henry Powell, and others, were indicted and 
convicted of burning a gin-house, with valuable cotton 
therein. On the trial, the State introduced one Phillis Col- 
lins, whose examination on her voir dire, showed her to be 
the wife of one Milton Collins, who had already testified. 
Defendants objected to her as incompetent, because her 
husband’s testimony tended to show that he was connected 
with the crime as an accomplice. The court overruled the 
objection, and the defendants excepted. After the case had 
been left with the jury, and they had retired for an hour or 
more, they obtained permission to return to the court-room 
for information, and, upon returning, stated to the court that 
they had disagreed as to the evidence or testimony of one 
T. B. Harman, a witness for the State. The court remarked 
that as Mr, Harman was present he might repeat his testi- 
mony in reply to their questions. They then examined the 
witness as to matters to which he had first testified. The 


counsel were not permitted to examine witness. The 
VoL. LVI. 
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defendant objected to this proceeding, but was overruled and 
excepted. He now appeals to this court upon the record. 


PowE.L & Powe LL, and Tompkins & Feaaan, for appellant. 
Joun W. A. SanrorD, Attorney-General, contra. 


STONE, J.—The testimony of Phillis Collins, offered for 
the State, was objected and excepted to, because her husband, 
Milton Collins, had testified against the defendants, and his 
testimony tended to show that he was an accomplice in the 
arson with which the defendants were charged. Milton Col- 
lins was neither indicted, nor on trial, and Phillis‘was offered 
to prove separate facts, alleged to be within her knowledge, 
but not to corroborate the testimony of her husband. No 
argument or authority is produced to show Phillis’ incom- 

etency, and we can perceive no reason why she should have 
Seon excluded. 

Nor is there anything in the objection that the witness, 
Harman, was allowed to repeat to the jury his testimony 
previously given. The jury had returned to the court, and 
stated they disagreed as to what this witness had testified 
before them. The witness being in court, the court per- 
mitted the jury to examine him; but confined the examination 
to a repetition of what he had previously testified. Counsel 
on neither side were allowed to interrogate the witness in 
this examination. It has uniformly been held in this court 
that examinations, such as the above, are within the sound 
discretion of the court trying the case, and will not be 
reviewed in this court.— Gayle v. Bishop, 14 Ala. 552; Wesley 
v. The State, 52 Ala. 182; 1 Greenl. Ev., § 481; Borland v. 
Mayo, 8 Ala. 104; Fant v. Cathcart, Ib. 725. 

There is no error in the record, and the judgment of the 
Circuit Court is affirmed. 
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Pickens-v. The State. 


Indictment for Larceny of a Horse. 


1. Indictment; what does not vitiatee—An indictment is not vitiated because 
the character ¢ is used instead of the word and. 

2. Oath to petit jury, sufficient recital of.—A recital in the judgment entry, 
that thereupon came, &c., ‘*who, being duly elected, tried, and sworn, well 
and truly to try the issue joined between the State of Alabama and the pris- 
oner at the bar, on their oaths say,” &c., held insufficient and a reversal 
entered; but upon further consideration by the court the sufliciency of such 
recital is sustained upon the authority of former decisions. 


AppEAL from the City Court of Selma. 

Tried before the Hon. JonNaTHAN HaRaLson. 

The appellant, Ed. Pickens, was indicted for the larceny 
of a horse, the personal property of one Wm. A. Gay. The 
judgment entry recites that “this day came the State of Ala- 

ama, &e., . . . and the defendant demurs to the indict- 
ment in this cause, on the ground that the character ¢, 
between the words “took” and “carried,” does not represent 
the word “and,” and that the words “carried” and “horse” 
are not so spelled out as to certainly appear what they are, 
and the court having considered said demurrer, it is ordered 
that the same be overruled. And then the defendant pleaded 
not guilty; and thereupon came, also, a jury of good and 
lawful men, to-wit, W. D. Clarke, and eleven others, who, 
being duly elected, tried, and sworn, well and truly to try 
the issue joined between the State of Alabama and the pris- 
oner at the bar, on their oaths, say: ‘We, the jury, find the 
defendant guilty, as charged in the indictment.’” 


Joun C. Ret, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


BRICKELL, C. J.—1. We have inspected the original 
indictment transmitted with the record, under an order of the 
City Court, and we concur in the opinion of that court, that 
the objection to it of illegibility cannot be sustained. Nor is 
there such uncertainty or obscurity as to the words intended, 
as would have justified the hearing of evidence in reference 
to them.—Sayres v. State, 30 Ala. 15. The sign &, for and, 
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has been used in practice too long for a court now to enter- 
tain an objection to its employment. 

2. The oath administered to the jury is not that pre- 
scribed by the statute, and this, under repeated decisions of 
this court, compels a reversal. The judgment must be 
reversed and the cause remanded. The prisoner will remain 
in custody until discharged by due course of law. 


Per Curiam.—Since the delivery of the foregoing opinion, 
we are satisfied that we fell into error in declaring the oath 
administered to the jury was insufficient, requiring a reversal 
of the judgment of conviction. The oath seems to have 
been in form and words, that which was declared sufficient, 
in McNeil v. State, 47 Ala. 598; Edwards v. State, 49 Ala. 334; 
Bush v. State, 52 Ala. 13; Blair v. State, 52 Ala. 343; Atkyns 
v. State, MSS.; Moore v. State, 52 Ala. 426. The judgment 
of reversal heretofore rendered at the present term, in this 
cause, must be set aside and vacated, and a judgment of 
affirmance entered, which will be certified to the City Court, 
and the certificate of reversal heretofore issued, recalled. 


Thomas v. The State, ex rel. Stepney. 


Information against Attorney-at-Law for Professional Miscon- 
duct. 


1, Proceedings to remove attorney; information.—The statutory proceeding 
for removing an attorney, under section 882 R. C., is in the nature of a crim- 
inal proceeding, and an information under such section must disclose with 
certainty the facts of misconduct, and that the defendant is amenable to the 
proceeding. 

2. Directed only against licensed attorneys.—The statute is directed only 
against attorneys who are regularly licensed under the laws of this State, who 
have taken the oath prescribed, and not against attorneys temporarily prac- 
ticing in the court by mere comity. 

3. <Averment; uncertainty of; defect raised first time in Supreme Court.—An 
averment in thé information that the defendant ‘hath been, and now is, an 
attorney practicing in the courts of the State of Alabama, in the county of 
Dallas,” may apply either to a licensed attorney or one without license, prac- ' 
ticing temporarily by comity, and is for that reason uncertain in statement, 
and such want of certainty, being a defect of substance fatal to a judgment 
rendered thereon, may be raised for the first time in the appellate court. 

4. Amendment; when allowable.—The statute of amendments is very broad 
and comprehends all pleadings except indictments (R. C. § 2657), and will 
authorize an amendment of the information, which, though quasi criminal, is 
the act of the relator as essentially as is the complaint in a civil action. 

5. Removal of case to U. S. Court; when properly denied.—In the absence of 
any hostile legislation, regulation or custom of the State interfering with the 
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full rights of defendant in the City Court of Selma, he can not have his cause 
removed to the Cireuit Court of the United States because he is a negro; the 
act of Congress (Rev. Stats. § 641) does not authorize a removal under such 
circumstances. 


Appeal from City Court of Selma. 
Tried before Hon. JonatHaN HARALSON. 


JoHN C. Rem, Rice, Jones & Witey, and Braca & Tuor- 
INGTON, for appellant.—1. The proceeding against appellant 
is quasi criminal.—See Matter of Hamilton Baluss, an Attor- 
ney, 28 Mich. 507, 508 ; Cumming v. The State of Mo., 4 Wall. 
279; Ex parte Garland, p. 333. And being quasi criminal 
in its nature, it can not be maintained against any person, 
save a licensed attorney.—Code, § 861-883. This being the 
case, the information is defective in failing to charge that 
the accused is a licensed attorney.—See Withers v. The State, 
ex rel. Posey, 36 Ala. 260,261. If the accused had been a 
non-resident lawyer, then the information should have charged 
that he was a licensed attorney in the State in which he 
resided, because no other non-resident attorney can practice 
in the courts of this State and be amenable to this mode ef 
proceeding.—Code of 1876, § 814; 20 Am. Rep. 55-57. And 
as this defect would have been fatal on demurrer or arrest of 
judgment, it is available in this court on appeal, as if the objec- 
tion had been raised below.— Cosky, Sheriff, &e. v. The State, 6 
Ala. 194, 195; Herring v. Glisson, 2 Dev. (N. C.) 160; United 
States v. Cook, 17 Wall. 174. Informations, like indictments, 
must allege the offense with accuracy and fullness.—10 Ind. 
404; and must charge with positive Rellesinae every essen- 
tial fact demanding a forfeiture of valuable vested rights._4 
Moss, 462; 3 Day, 103; 4 Bl. Com. 308; United States v. 
Cook, 17 Wall. 174. 

2. Being of a criminal nature, the information should not 
have been amended, as allowed.—Gregory v. T'he State, 46 
Ala. 151; 4 Bl. Com. 308; 1 Dana (Ky.), 466, 595. 

3. We insist that the judgment of the court below should 
be reversed, and that the cause should not be remanded.— 
Cosky, Sheriff, d&e. v. The Stute, 6 Ala. 194, 195. 

4. It was error to refuse the petition of appellant to remove 
the case into the Circuit Court of the United States, for the 
5th Judicial Circuit, and Middle District of Alabama.—See 
§641 Rev. Stat. U. S.; Gordon v. Longest, 16 Pet. 97; Lank- 
ford’s Adm’r v. Barrett, 29 Ala. 700; State v. Dunlap, 6 Am. 
Reps. 746. 


Joun P. TrxtMan, contra.—1. The petition for the removal 


of the cause to the United States Circuit Court is based on 
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the Civil Rights Act of April 9, 1866, (14 U.S. Stat. p. 27; 
Rev. St. § 641,) and sets out as grounds therefor, that by 
reason of the appellant’s race and color, and his republican 
politics, he could not have as full and equal protection under, 
and benefits of the State laws, in this proceeding, as could 
a white man; and that the public prejudice against him, for 
said causes, was so great, that it would be impossible for 
him to obtain a fair and impartial trial in said City Court. 

We deem it scarcely necessary to discuss the correctness 
of the ruling of the court below on this petition; and will 
only cite the court to the case of The Stateof Texas v. Gaines, 
2 Woods’ Rep. 342, which is decisive on this point. 
The opinion in that case was delivered by Bradley, J., and is 
well considered. 

2. The minutes and docket entries were properly admitted 
in evidence for the purpose of showing, that the prosecution 
against relator was pending in the Circuit Court as stated in 
the information. How else could the fact be proved? The 
original papers before the justice of the peace were also 
properly admitted in evidence to show the character of the 

roceedings against relator, as charged in the information. 
se else could this fact have been proved ? 

3. The amendments allowed to the information were entire- 
ly formal, and, we niight say, immaterial in their character. 
In Murry v. Harper, 3 Ala. 744, the court say: “Every 
court, whether of general or limited jurisdiction, has the 
power to permit such amendments to be made in the plead- 
ings, while the cause is in jeri, as will enable it to fulfil the 
end of its creation, the administration of justice.” See, also, 
Dothard v. Teague, 40 Ala. 583. An affidavit for an attach- 
ment can be amended in formal or immaterial matters.— Sims 
v. Jacobson, 51 Ala. 186. 

4. Informations, so far as amendments are concerned, are 
not governed by the same rules as indictments. An in- 
dictment is a finding by a grand jury; but an information is 
the act of the pleader only. 

“An information may be amended at any time before trial, 
even before a single judge at chambers, because no finding 
of a jury or principle of right is affected.”—1 Chitty’s Crim. 
Law, m. p. 842; Ib, p. 865. 

5. The relator testified that his true name was Robert Rob- 
inson, but that he was rarely called by the latter name; that 
he was frequently called Robert Stepney. The proceedings 
before the justice, was against relator by the name of Robert 
Stepney. He is a negro and doubtless has several names. 
But, on examination of the testimony, it will be found that 
the name by which he was most generally known was Robert 
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Stepney. He signed the information by that name; he 
signed the affidavit by that name, and his wife testified that 
his name was Robert Stepney. 

If the relator be held not a party to the information, then 
the name is wholly immaterial. If, on the other hand, the 
relator is held to be a party, then the appellant should have 
filed a plea in abatement setting up the misnomer.—Chitty 
on Plead., vol 1, m. p. 248. And if this had been done the 
nformation could have been amended. But then the plea 
would not have been sustained by the evidence on a proper 
replication. 

6. Unless error is to be found in some of the rulings of the 
court below, above noticed, this court can not say that there 
was error in the finding of the judge and the judgment he 
rendered thereon, because the evidence set out in the bill 
clearly establishes the charges, and further, the bill of excep- 
tions does not pretend to set out all the evidence. 

In such a case as this, unless the bill of exceptions fails to 
show that the evidence set out therein is all the evidence, 
this court will not disturb the finding of the court below. 


BRICKELL, C. J.—This was an information, charging 
the defendant with misconduct in his profession, as an attor- 
ney-at-law, and seeking his suspension or removal from the 
oflice of attorney, because of such misconduet. It is founded 
on the statute, Revised Code, $882. The proceeding, though 
not strictly criminal, is of the nature of « criminal proceed- 
ing, and it is essential to support it, that the information 
should with certainty disclose that the defendant is amenable 
to the proceeding, and the facts constituting the misconduct 
of which complaint is made. It is apparent, the statute is 
directed only against attoraeys who are regularly licensed 
under the laws of this State, and who have taken the oath 
— “not to violate any of the duties enjoined on him 

y law.” There may be attorneys, by the comity of the 
courts, practicing in this State, yet without a license, and 
without having taken the oath the statute prescribes. .The 
courts permitting them to practice have, while the attorney 
is before them, an inherent power to compel obedience and 
fidelity to the duties he voluntarily assumes, as they have to 
compel it from all their officers. ‘These can not, and it is not 
intended they should be proceeded against under the statute. 
They fill no permanent official relation to the courts, or to 
the community. Their relation is temporary, and the comity 
which permits it may at any time be withdrawn, without 
offending any right the law protects. An attorney who has 


been regularly licensed, occupies a permanent official rela- 
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tion to the courts in which he has authority to practice, and 
to the community. The license confers on him a right to 
practice his profession, of which he can not be deprived 
without misconduct on his part, judicially ascertained and 
declared ; a right conferred by law, not a matter of grace 
which courts may at pleasure recognize or withhold. 

The averment of the information is, that the defendant 
“was on the first day of January, 1876, and thence hitherto 
hath been and now is, an attorney practicing in the courts of 
the State of Alabama, in the county of Dallas.” In Withers 
v. State, 36 Ala. 252, which was an application by an attorney 
for a mandamus to compel an inferior court to permit him to 
appear as counsel in causes in which he had been employed, 
the averment was that the relator “is a practitioner of law 
in all the courts of this State, both of State and federal juris- 
diction,” and it was held an insufficient averment of a legal 
right to practice in the courts of this State. The court say, 
“We do not think that this is a sufficient allegation of his 
legal right to practice in the courts named. It is not alleged, 
nor was it shown on the hearing of the application, that the 
relator was regularly licensed under the laws of this State 
before the adoption of the Code, or that he had since that 
time been admitted by a license from a court competent to 
grant it, and had taken the oath prescribed.” The present 
averment is equally insufticient. Every fact stated may be 
true, and the defendant, without having a license from any 
court authorized to grant it, and without having taken the 
oath prescribed, may, by the mere comity of the courts of 
Dallas county, have been permitted to practice therein. It 
certainly is not an averment that he is an attorney having a 
license which creates between him and those courts a perma- 
nent relation, and confers on him a legal right to practice 
therein. An information of this character,on which, if judg- 
ment is pronounced against a defendant, a deprivation, tem- 
porary or permanent, of a legal right, is the consequence, and 
which involves moral turpitude, and a breach of official oath, 
must be clear and definite in its averments. If it is wanting 
in the certainty of statement, that will inform the defendant 
of the particular offense he is called to answer, or, if on a 
verdict of guilty it will not certainly appear the jury are 
warranted in their conclusion, or the court, looking to the 
information and verdict, can not see clearly that the defend- 
ant is subject to the penalty the law prescribes, it is insuffi- 
cient. The court can not on this information say, whether 
the judgment of suspension was pronounced against a 
licensed attorney, subject to the judgment, or an attorney 


pursuing his profession in the courts of Dallas county, by 
(24) 
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the comity of those courts, and not subject to such judg- 
ment. On such an information no judgment should have 
been pronounced against the defendant. 

Objection to the sufficiency of the information on this 
ground, is made for the first time in this court, after demur- 
rer, and answer, and a trial before a jury in the city court. 
The statute is: “No judgment can be arrested, annulled or 
set aside, for any matter not previously objected to, if the 
complaint contain a substantial cause of action.” —Rev. Code, 
$2811. The provision is applicable to all proceedings, other 
tnan strictly criminal prosecutions by indictment. A case is 
not within its influence, unless the pleading which stands in 
lieu of the complaint in ordinary civil suits, discloses a case 
of which the court has cognizance, and facts on which the 
court could properly render judgment by default, if the de- 
fendant failed to appear. Insufficiency in this respect is of 
substance, and is fatal on error. 

Though the proceeding is in its nature criminal, the plead- 
ing originates with, and is the act of the relator, as essential- 
ly as is a complaint in an action purely civil. The statute 
of amendments is very broad in its language, and compre- 
hends all pleadings, except indictments.—R. C. § 2657. The 
insufficiency of the information may be cured by amendment 
in the city court, if the facts warrant it. 

The application of the relator for a removal of the cause 
to the Circuit Court of the United States was properly 
denied. It fails to disclose any hostile legislation of the 
State, interfering with his full right of defense in the City 
Court. In the absence of such interference with, or denial 
of his rights, by such legislation, or by some regulation or 
custom of the State, the act of congress (§ 641 Rev. Statutes) 
does not authorize a removal.—ZJn re Petition of Walls et als., 
Albany Law Journal, Feb. 9, 1878. 

For the insufficiency of the information in the respect 
pointed out, the judgment must be reversed and the cause 
remanded. 
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Sanders v. The State. 
Indictment for [Retailing Liquor without License. 


1. Statute on retailing not repealed by revenue law.—Section 3618 of the Re- 
vised Code, prohibiting the retailing of spirituous liquors without license, is 
not repealed by the Revenue Act of 1568, punishing ‘ engaging in, or carry- 
ing ou, the business of retailing” without license. 

2. Retailing without license, one uct sufficient; pot so with “engaging in busi- 
ness,” &c.—Under an indictment for retailing without license, a single act of 
unlawful retailing will sustain a conviction, while the ‘engaging in or carry- 
ing on the business of retailing,” is a different offense, and requires more evi- 
dence.—See Murtin’s case, present term. 

3. Charge to find guilty; when should not be given.—A charge that ‘‘if the 
jury believe the evidence, they must find the defendant guilty,” should not 
be given where the evidence is conflicting, or where, upon the evidence, the 
jury could legally acquit the defendant. 


AppgaAL from the Cireuit Court of Pike. 
Tried before the Hon. H. D. Crayton. 


No record came to hand of Reporter. 
Parks & Husparb, for appellant. 
Attorney-General, J. W. A. Sanrorp, contra. 


MANNING, J.—Several decisions in this court have set- 
tled that section 3618 of the Revised Code of 1867, was not 
repealed by the Revenue Act of 1868.—See them referred 
to in Martin v. The State, (of this term). Under the 
section referred to, it is held that a defendant can be 
convicted upon proof of a single act of retailing spirituous or 
vinous liquors without a license; while “the engaging in or 
carrying on the business of retailing” spirituous or vinous 
liquors without a license, is held to be a different offense, 
requiring more evidence to establish it. The demurrer was, 
consequently, properly overruled. 

For the same reason, there was no error in the refusal of 
the circuit judge to give the charge requested on behalf of 
the defendant, to the jury. 

But there was error in the charge given to the jury at the 
instance of the solicitor, “that if they believe the evidence, 
they must find the defendant guilty.” Such a charge should 
not be given, if, upon the evidence in the cause, the jury could 
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legally find a verdict in favor of the accused.— Walker's 
Adm’r v. Walker's Adm’r, 41 Ala. 358; Freeman v. Scurlock, 
27 Ib. 407; 1 Brick. Dig. 335. 

In the present cause, the testimony was conflicting enough 
to make the jury pause to consider well, which of the wit- 
nesses were most entitled to credence, for, if they should 
believe the two for the defense, it would not be easy to 
believe, also, the witness for the prosecution. Yet, in such 
a state of the evidence, the jury would be very apt to under- 
stand the instruction—“that if they believe the evidence, 
they must find the defendant guilty,’—as equivalent to the 
charge, that there was nothing in the testimony of the wit- 
nesses for the defendant, though the jury should believe it 
all to be true, which was inconsistent with that of the witness 
against him, or which tended to show that the accused was 
not guilty. 

Upon the evidence set forth in this record, the instruction 
given at the request of the prisoner was erroneous. 

Let the judgment be reversed and the cause remanded. 


Snow et al. v. The State. 


Indictment for Burglary. 


1. Presence of prisoner during trial; sufficient showing in judgment entry.— 
When the record discloses that the trial, verdict, imposing sentence, and ren- 
dition of judgment, was a continuous transaction, at all parts of which the 
defendants were personally present, and it is expressly stated that on the 
return of verdict of guilty, the defendants were in court and were each asked 
if he had anything to say why the sentence of the law should not be pronounced, &c., 
it sufficiently appears that the prisoners were personally present during all the 
stages of the trial, and also when sentence was passed and when judgment 
was rendered. 

2. Duly of the judge in admitting or excluding evidence.—It is the duty of the 
presiding judge, if satisfied that he has illegally admitted or excluded evi- 
dence, to correct the error during the trial by withdrawing from the jury 
evidence improperly admitted, or by admitting evidence improperly excluded, 
and such action of the court is not error if its final ruling is correct. 

3. Evidence that another alone committed the offense.—The defendants may 
show that another committed the offense instead of themselves, but such de- 
fense cannot be made out by mere unsworn declarations of such other, who 
was not a witness, to the effect that he committed the offense, and that the 
prisoners are innocent. Such evidence is mere hearsay of the most dangerous 
character. 


AppraL from the Circuit Court of Wilcox. 
Tried before the Hon. Jonn K. Henry. 


The indictment in this case was against Daniel Smith, 
Vor. Lymt. 
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Frank Snow, and Elbert Smith, but the last two only were 
on trial. After the State had concluded its evidence the 
defendants examined one Henry Smith, and asked him if he 
knew the defendant Daniel Smith, who was not on trial, to 
which witness answered that he knew him. Defendants then 
asked witness if he ever heard said Daniel Smith say who 
broke open the lint room of Mr. Hall’s gin house? (the house 
charged in the indictment). Witness replied that “he did.” 
The solicitor objected to this testimony, but was overruled. 
Witness then being told to state what said Daniel Smith 
said about it, went on and said that he heard said Smith sa 
that he broke open said lint room, and that Frank Snow an 
Elbert Smith are innocent; that after he broke open the lint 
room and took out the cotton he hired Frank Snow and 
Elbert Smith to haul the cotton away for him. Another wit- 
ness, one Ed. Skinner, was introduced by defendants, who 
gave the same testimony. The solicitor again objected to 
such testimony, but was overruled. Afterwards, and before 
the testimony had closed, the court, on motion of the solici- 
tor, excluded from the jury all of the testimony of said wit- 
nesses, so far as it gave the declarations of Daniel Smith, to 
which ruling the defendants excepted. 

The defendants now appeal to this court on the following 
assignments of error: 

1. The record does not show that the defendants were in 
court when sentence was passed upon them. 

2. The court erred in ruling out the testimony of said 
Henry Smith and Ed. Skinner. 

3. The court erred in excluding the declarations of Dan- 
iel Smith. 

4, The court erred as shown by the record. 

5. The court erred as shown by the bill of exceptions. 


S. J. Cumine, for appellants—1. The record does not 
show that the defendants were in court when sentence was 
pronounced. “In capital cases and other felonies there are 
some matters that must affirmatively appear in the record, 
or the conviction will be erroneous and the judgment of the 
court must be reversed.” It is equally true that the same 
rule must be applied in the passing of sentence by the court. 
I refer to the following cases as showing the great strictness 
required in such cases:—Perry v. The State, 45 Ala. 24; 
Slocovitch v. The State,46 Ala. 227; Johnson v. The State, 47 
Ala. 9; Mullen v. The State, 45 Ala. 44, 

2. The evidence of Harry Smith and Ed. Skinner should 
not have been excluded from the jury. The case of Walter 
Snow v. The State, December term, 1875, is different from 

















374 SUPREME COURT (Dec. Term, 


[Snow et al. v. The State. ] 


the one at bar. There the declarations ruled out were made 
by one who was not a party to the indictment, and were 
made in the absence of the accused. Here the declarations 
were made by a co-defendant, and it does not appear that 
they were made in the absence of the defendants on trial It 
is laid down in Rose. Cr. Ev. p. 22, “Where, however, the 
particular circumstances of the case are such as to afford a 
presumption that the hearsay evidence is true, it is then 
admissible, as in Crutchley’s case, 5 Carr. & P. (24 Eng. C. 
L. Rep. 244.)” 


Joun W. A. Sanrorp, Attorney-General, contra. 


BRICKELL, C. J.—1. The record discloses that the 
trial, verdict, imposing sentence, and rendition of judgment, 
was a continuous transaction at all parts of which the de- 
fendants were personally present. It is expressly stated that 
on the return of verdict of guilty, the defendants were in 
court, and were each asked, if he had any thing to say, why 
the sentence of the law should not be passed upon him, and he had 
nothing to say—the sentence and judgment immediately fol- 
lowing. We cannot agree with counsel that it does not 
necessarily follow in the face of this recital that the defend- 
ants were in court, not only when the verdict was returned, 
and when they were asked if they bad anything to say why 
sentence should not be passed, but also, when sentence was 
passed and judgment was rendered. It was not necessary to 
affirm their continuous presence, at each step in the cause, 
especially when the only authority to depart from the court, 
succeeds the sentence and judgment, in an order to the 
sheriff to take them to jail, and thence to the penitentiary, 
in execution of the sentence and judgment. 

2. There is no reason to doubt, that if the judge of the 
Circuit Court, inadvertently, or from error of judgment, after 
argument, admitted illegal evidence, or rejected legal evi- 
dence, and during the trial, became satisfied of his error, 
that it was not only his right, but his duty, to correct the 
inadvertence or error, by withdrawing from the jury the 
illegal evidence, or admitting for their consideration the legal 
evidence. Whether the inadvertence or error was favorable 
or adverse to the accused in a criminal prosecution, is not a 
test of the right and duty of the judge. The law favors the 
accused in all criminal prosecutions, and extends to him 
many rights and advantages the courts are careful to main- 
tain, though they may seem in the particular case, to embar- 
rass the administration of justice. Of these, however, is not 


the right to compel the court, during the trial, to persist in 
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the error of admitting for him illegal evidence, or of rejecting 
legal evidence against him. The error of the court in admit- 
ting, or rejecting, does not chaage the character of the evi- 
dence. 

3. It was certainly proper for the defendants to show, that if 
the offense had been committed, Daniel Smith, jointly 
indicted with them, but not on trial, was the guilty agent in 
its commission, and that they were free from all guilty con- 
nection with it. This must, as must any other material fact, 
have been shown by legal evidence. Smith’s declarations of 
his guilt, and of the innocence of the defendants, certainly 
seem evidence of great weight in favor of the defendants. 
But suppose it is admitted, and in the judgment of the jury, 
outweighs the evidence against the defendants, and they are 
acquitted? Smith is arraigned for the offense, and proves the 
declarations of the prisoners, that they committed the 
offense, and he is free from all complicity with it. Each, by 
the mere verbal declarations of the other, in the absence of 
all opportunity for cross-examination, has afforded evidence 
which results in their mutual exculpation. Or, the defend- 
ants having been acquitted, protected by the justice and the 
humanity of the law from further prosecution, could become 
witnesses for Smith, proving their guilt and his innocence. 
Or, suppose Smith is-arraigned, and shows, as it would be his 
right to show, that the witnesses misunderstood his declara- 
tions, or that they were carelessly, and loosely made, and 
are, in fact, untrue, unless connected with other evidence of 
guilt, his acquittal must follow. Such declarations are hear- 
say evidence, the weakest, most uncertain, and most dan- 
gerous, and were by the court properly rejected.—Smith v. 
State, 9 Ala. 990. 

We find no error in the record, and the judgment must be 
affirmed. 
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Dawkins v. The State. 


Indictment for Carnal Abuse of Female Child. 


1. Meaning of the term ‘‘abuse,” in the statute. —The term ‘‘aluse,” in the 
statute (Code of 1876, § 4306), punishing carnal knowledge, or abuse in attempt- 
ing to have carnal knowledge, of female child under ten years, must be limited 
in its meaning to injuries to the genital organs, in the attempt at carnal 
knowledge, falling short of actual penetration ; it was not intended to mean 
other forcible or wrongful ill usage, such as might support an indictment for 
an assault with intent to ravish. 


ApreaL from the Circuit Court of Dale. 

Tried before the Hon. H. D. CLayron. 

The appellant was indicted for having carnal knowledge of 
“or abuse in the attempt to carnally know Cora Blackshear, 
a female under the age of ten years.” The defendant was a 
negro boy about twenty-one years of age, and Cora, a little 
white girl, aged about seven years. There was no evidence 
that defendant did have carnal knowledge of said Cora. 

The court, among other things, charged the jury that “the 
word ‘abuse’ was not synonymous with the word ‘injure, but 
meant to ‘forcibly use wrongfully,” to which the defendant 
excepted. : 

The defendant then asked the court to charge the jury that 
“if the evidence failed to show that the defendant injwred 
Cora Blackshear, in the attempt to have carnal knowledge 
of her, by bruising, cutting, lacerating, or tearing in or on 
some part of her person, the defendant could not be convicted 
of the offense charged in the indictment,” which charge the 
court refused; and the rulings of the court upon said charges 
are now assigned as error. 


W. D. Roserts, for appellant. (No brief came to Re- 
porter.) 


J. W. A. Sanrorp, Attorney-General, contrva.—1l. In section 
3663 of the Rev. Code, two offenses are defined. One is to 
have carnal knowledge of a female under the age of ten years ; 
and the other is the “abuse of such female in the attempt 
to have carnal knowledge of her.” For the violation of this 
section, the accused was properly indicted.—Wade’s case, 52 
Ala. There was no testimony that proved the first offense, 


but he was convicted of the second. 
Vay. Lv. 
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2. What is meant in this section by the word “abuse?” 
The court defined it to mean, “to forcibly use wrongfully.” 
To this definition, the accused excepted. But the definition 
is too favorable to the prisoner. “Abuse” does not neces- 
sarily imply force, while it does imply wrong. Now, the whole 
section excludes force as an element of the crimes punished 
by it. 

3. The female may not only have been willing, but may have 
solicited the illicit intercourse, and the man would, under 
this section, have been none the less guilty of the offense 
first mentioned in it. If force be not an ingredient in the 
consummated offense, it can scarcely be supposed the legis- 
lature intended it should be an ingredient in the mere attempt 
to commit it. 

4. Webster, in his dictionary, defines “to abuse” to mean, 
“to use with bad or improper motives ;” “to defile by im- 
proper intercourse ;” “to maltreat;” “to use ill.” In all 
these significations, force is nowhere involved or implied. 
Therefore, the accused cannot complain of the definition of 
the term “abuse,” given by the court, because it was an 
error that did not cause any injury. And for the same rea- 
sons the court very properly refused to give the charge asked 
by the prisoner. 

5. Again, the bill of exceptions contains no evidence, and as 
charges are construed in regard to the evidence, the court 
can not determine that the court below erred by its refusal. 
Moreover, the charge was not in writing, and, r tae the 
refusal to give it was proper. 


BRICKELL, C. J.—The indictment, in the form pre- 
scribed, charges that the defendant “did carnally know, or 
abuse in the attempt to carnally know,” afemale child under the 
age of ten years. Itis founded on the statute (Code of 1876, 
§ 4306), which reads as follows : “Any person who has carnal 
knowledge of any female under the age of ten years, or 
abuses such female in the attempt to have carnal knowledge 
of her, must, on conviction, be punished, at the discretion of 
the jury, either by death, or by imprisonment in the peni- 
tentiary for life, or by hard labor for the county for life.” 
The Circuit Court was of opinion, and so instructed the jury, 
that the word abuse, as found in the statute, was not the 
synonym of injure, but signified to forcibly use wrongfully. 

he correctness of the instruction is the only matter pre- 
sented for consideration. 

Rape, as defined by Blackstone, is “the carnal knowledge | 
of a woman forcibly and against her will.”—4 Black. 210. 
A better definition, Mr. Bishop suggests, is, “rape is the 
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having of unlawful carnal knowledge by a man of a woman, . 
forcibly, where she does not consent.’—1 Bish. Cr. Law, 
$1115. A distinct offen’e, though punished with like severity, 
was the carnal knowledge and abuse of a female child under 
the age of ten years. Force, overcoming the resistance of 
the woman, if she was not an idiot, or subdued by fraud, or 
rendered unconscious by the administration of drugs, medi- 
cines, intoxicating drinks, or other substances, was an indis- 
pensable element of the offense of rape. The consent of the 
woman, yielded at any time before the act of penetration was 
complete, relieved the offense of its felonious character. Of 
the latter offense, the carnal abuse of female children, under 
ten years of age, the wrongful act involved all the force which 
was a necessary element of the crime; and the consent, or 
non-consent of the child, was immaterial. The English stat- 
ute of 18 Eliz. c. 7, directed against the offense, is sub- 
stantially as follows: “That if any person shall unlawfully 
and carnally know and abuse any woman child under the age 
of ten years, every such se and carnal knowledge shall 
be felony, and the offender thereof, being duly convicted, 
shall suffer as a felon without allowance of clergy.” The 
present statute, 24 and 25 Vict. c. 100, $50, employs the 
terms “carnally know and abuse any girl under the age of 
ten years.”’—Bish. Stat. Crimes, §489. In this country, stat- 
utes have been enacted in nearly all, if not all, of the States, 
wer ay the offense, and generally describing it, as in the 
nglish statutes, by the words “unlawfully and carnall 
know and abuse any woman child under the age of ten years.” 
Several of these statutes are to be found in 2 Whart. Am. 
Cr. Law, §§$ 1124, 1132. It is perhaps true, as suggested by 
Mr. Bishop, that in these statutes, carnally know, includes in 
its meaning all that is signified by the word abuse. 

There cannot be sexual connection between a male capa- 
ble of committing rape, and a female child, under ten years 
of age, without inju to the private parts of the child.— 
Wharton & Dille = Medical uris. $432. The statutes to 
which we have referred are directed against the complete 
offense—when there is something more than mere outward 
contact of the genital organs—something which may be called 

enetration.—Bish. Stat. Crimes, § 494. The offense, then, 
includes, of necessity, physical injury to the child, and it is 
this injury the term abuse includes, though it is included also 
in the words carnally know. Our statute differs from these 
statutes, and is unlike any to which we have access. It is 
directed, not only against the offense itself, when complete, 
but against attempts to commit it, if in the attempt there is 
abuse of the child. Without any contact of the genital or- 


Vou. Lym. 











1877. ] OF ALABAMA. 379 


(Young et al. v. The State. ] 


gans—without anything which may be called penetration— 
there may be injury to the child’s sexual organs. It is said 
tnat often the chief injury to the child results from the use 
of the fingers of the male. There have been cases in which, 
without the contact which would constitute the complete 
offense, bodily harm has been inflicted by cutting the private 
parts of the child. An injury to these parts, in the attempt 
at carnal knowledge, is the abuse to which the statute refers, 
and not to forcible or wrongful ill usage, which would be an 
element of the offense of an assault with intent to ravish the 
child. Abuse is stated by Webster to be the synonym of 
injure, and in its largest sense signifies ill use or improper 
treatment of another. Its proper signification must be ascer- 
tained by reference to the subject matter or the context, and 
the meaning of the words with which it is associated. In 
this statute, intended for the punishment of deflowering 
female children, it must be limited in signification by the 
words with which it is connected referring to the same sub- 
ject matter. The instruction given by the Circuit Court 
would render the attempt to know carnally and abuse of the 
child, the equivalent of an assault with intent to ravish, a 
distinct offense, subject to a different punishment under an- 
other statute.—Code of 1876, § 4314. Rape, and its kindred 
offenses, are the subjéct of several different statutory pro- 
visions, and the punishment for each offense is distinctly 
described. No one of these statutes embraces the offense 
which is included in.another. The result is, the instruction 
of the Circuit Court is erroneous, and the judgment must be 
reversed and the cause remanded; the prisoner will remain 
in custody until discharged by due course of law. 


Young et al. v. The State. 
Indictment for Murder. 


1. Questions not noticed in detail ; affirmed on authorities. —The questions pro- 
sented in argument are not considered in detail. The judgment of conviction 
is affirmed and reference made to Ze purte Winston, 52 Ala. 419; Floyd v. The 
State, December Term, 1876; Craton’s case, 6 Ire. 164; Boots Coleman v. The 
Stale, present term. s 


Apprat from the Cireuit Court of Perry. 

Tried before the Hon. Gro. H. Crata. 

The indictment in this case charged that “Albert Young, 
alias dictus, Albert Poole, Silas Wright, alias dictus, Bob. 
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Jones, and Lucius Porter, unlawfully and with malice afore- 
thought, killed Isaac D. Moore, by shooting him with g 
n,’ &c. Defendants were convicted of murder in the first 
egree, and sentenced to be hung on Friday, the thirtieth of 
November, 1877. 

On appeal to this court, the defendants assign as error: 

1. The foreman of the grand jury was not sworn accord- 
ing tolaw. 

2. The grand jury was not sworn according to law. 

3. The record does not show that the prisoners were 
present in court when the verdict was rendered. 

4. The record shows that the jury were sworn on the 
tenth and last day of the trial. 

5. The jury was not sworn according to law. 

6. The jury was sworn after they were charged with the 
case. 

7. The jury were sworn after the judge charged them 
with the law of the case, if they were charged at all. 

8. The record fails to show that the jury was charged 
with the law of the case. 

9. The record shows that the defendants were in actual 
custody, but it fails to show that a copy of the indictment 
and list of jurors summoned for the trial, were delivered to 
the prisoners according to law. 

10, The court erred in striking W. A. Craig from the list 
of special jurors. 

11. The jury was not drawn according to law. 

ox The verdict of the jury was not read aloud by the 
clerk. 

= The sentence of death was not pronounced according 
to law. 

14. The court did not ask the defendants if they had any- 
thing to say why sentence of death should not be pronounced 
against them. 

From the view taken of this case by the court, and from an 
investigation of the record, it appears that these assignments 
are not well made. 


W. B. Mopawett, L. N. WatrHatt, and P. B. Lawson, for 
appellants. 


Joun W. A. Sanrorp, Attorney-General, and Cartes G. 
Brown, contra. 


STONE, J.—We have carefully considered the many points 
urged in argument, why we should reverse the judgment of 


conviction in this case, and the result is that we find no error 
Vou. LYIIL 
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in the record. We-consider it unnecessary to notice the 
uestions in detail. See Hx parte Winston, 52 Ala. 419; 
loyd v. The State, 55 Ala. 61; State v. Craton, 6 Ire. 164. 
We have fully considered the charges excepted to, and find 
no error in them.— Boots Coleman v.:'The State, at the present 


term. 


Affirmed. 


Rountree et als. v. The State. 
Indictment for Larceny by Finding. 


1. Indictment ; when imperfect.—A count, in an indictment for larceny, which 
charges that the defendant ‘feloniously took and carried a bale of lint 
cotton,” omitting the word “away,” is bad. 

2. Ownership ; when property laid in railroad company.—If cotton is delivered 
to a railroad company for transportation, such company is thereby vested 
with special property in it, and, in an indictment for its larceny, it would be 
sufficient to lay the property in such company. 

3. Circumstances constituting larceny distinguished from trespass; felonious 
intent. —It is not every wrongful taking and carrying away, or conversion, that 
constitutes larceny. Unless the circumstances which surround or attend the 
act, convince the jury that the intent was felonious, then the act is but a civil 
wrong. Secrecy in acquiring the goods, attempts at concealment, fulse denial 
of possession, are among the evidences which distinguish larceny from 


trespass. 

ic hays of court; what erroneous.—A charge to the jury that if they 
believe that ‘‘a bale of cotton was dropped from the cars of the M. & E. R. R., 
and that defendants took and carried away said bale of cotton with intent to 
convert it to their own use, and not with the intent of returning it to the true 
owner, they are guilty of larceny,” is erroneous, because it ignores the 
question of felonious intent, without which there can be no larceny. 

5. Circumstances tending to show the owner of goods found.—Where a bale of 
cotton had been compressed for shipment, and was found on a railroad track, 
where there was no crossing, this, unexplained, would tend to show that it 
must have fallen from the train, and that the finder could easily ascertain who 
had the special property in it. 


AppgaL from the Circuit Court of Bullock. 
Tried before the Hon. H. D. Crayton. 
The indictment in this case contained two counts, the trial 
being upon the second count, which was as follows: “The 
nd jury of said county do further charge that, before the 
ry: of this indictment, Jim Rountree, Monday Rountree, 
sbury, John Isaiah, and Aaron Lampley, feloniously 
took and carried ——— one bale of lint cotton, of the value 
of fifty dollars, the personal property of a person, whose 
name is to the grand jury unknown,” &c., omitting, as 
appears from the record, the word “away.” 
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The evidence tended to show, among other things, that the 
Montgomery & Eufaula Railroad Company shipped over its 
road, cotton which had been compressed, and that about the 
eighteenth of December, 1877, a bale of such cotton fell from 
the cars in a “cut” about a mile and a half from a public dirt- 
road crossing, and that said bale was removed to an old 
shanty about fifty yards distant, and was, subsequéntly, taken 
in a cart some, distance, where it was found by an employe 
of said company, in the gin-house of one of defendants, 
Many stories were told about the cotton, where and how it 
was obtained, &c., and as to its ownership. The evidence 
connects all of the defendants with the taking, and appro- 
priation of the cotton. The court, among other instructions, 
gave to the jury the charge copied in the opinion; and 
refused two charges asked by defendants upon the question 
of abandonment of the property found. The defendants 
duly excepted to the adverse rulings of the court, and now 
appeal from the judgment. 


Norman & WI1soN, for appellants.—1. To constitute larceny 
by finding, two things must concur: Ist. The finder must, at 
the time of the finding, feloniously intend to appropriate the 
property found to his own use; 2d. He must, at the time, 
either know the owner, or have the means of knowing him, 
or a reasonable belief that he may be found; and these 
essential ingredients must be proved by the State beyond a 
reasonable doubt. 

2. The State must show to the satisfaction of the jury, 
that there were some marks or brands on the property lost, 
or other indications by which the finder could have ascer- 
tained the true owner, which they have failed to do in this 
case. 

3. The charge given, at the instance of the counsel for the 
State, excluded. from the jury the consideration of the 
question as to whether the defendants knew, or had the 
means of knowing, the owner of said cotton; and instructed 
them to convict, if the evidence showed that a bale of cotton 
had been dropped from the cars of said railroad company, 
and that defendants took the bale of cotton with no intention 
of returning it. In this the court erred.—Regina v. Mole, 
1 Carr. & K. 417 ; Stale v. Conway, 18 Mo. 321; Lane v. People, 
5 Gil. 305; Peuple v. Cogdell,1 Hill (N. Y.) 94; 14 Grat. 635-7; 
Griggs v. State, present volume. 

4. A person may abandon his property—the goods lost— 
and it will then vest in him who first takes possession with 
the intent to appropriate it to his own use. This is not 
larceny. 

VoL. LVI. 
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H. C. Tomrrims, with Jno. W. A. Sanrorp, Attorney-General, 
contva.—1. The bill of exceptions pretends to set out all 
the evidence, and the court will not reverse unless error be 
affirmatively shown.— Godwin v. School Commissioners, 30 Ala. 
944, and authorities cited. ' 

2. The rules relating to the larceny of “lost goods” can 
hardly be applicable to this case. Most of the cases on this 

‘ subject have been decided where the facts showed that the 
property was lost ona public highway or in some public 
place which people have the right and are in the habit of 
frequenting. Such cases are based upon the idea that the 
finder might not have known to whom the goods belonged; 
but in the case at bar the defendants must have known.—See 
opinion of ManntnG, J., in Grigg’s case, present volume; 
2 Bish. Cri. L. $$ 858, 861. 

3. There is no error in the charge given, even though the 
bale of cotton be considered as lost goods. It was not 
necessary for the jury to believe that defendants knew to 
whom the cotton belonged—that fact being only a circum- 
stance to which the jury might look in ascertaining the 
intent, and not a necessary ingredient of the offense.—See 
opinion of Bricke tt, C. J., in Grigg’s case, supra. 

4. Both of the charges asked and refused were abstract ; 
there was no evidence tending to show that the cotton had 
been abandoned, and such charges were therefore calculated 
to mislead, and were properly refused.—2 Brick. Cr. L. 
§$ 857, 858, and authorities there cited. 


STONE, J.—1. The defendants, in the present case, were 
tried on the second count in the indictment. That count, as 
found in the transcript, is imperfect. It charges that the 
defendants “feloniously took and carried a bale of lint 
cotton.” The word ‘away’ is omitted. This is probably the 
result of an error in transcribing; but if not, this count of 
the indictment is bad. If the cotton was delivered to the 
railroad for transportation, then the road had a special 
property in it ; and in an indictment for its larceny, it would 

sufficient to lay the property in the railroad company. 
Satterwhite v. The State, at present term. 

2. In 1 Hale, Pleas of the Crown, 508, it is said: “ As it 
is cepit and asportavit, so it must be /felonice, or, animo 
furandi, otherwise it is not felony, for it is the mind that 
makes the taking of another’s goods to be a felony, or a bare 
trespass only ; but because the intention and mind are secret, 
the intention must be judged by the circumstances of the 
fact, and though these circumstances are various, and may 
sometimes deceive, yet regularly and ordinarily these circum- 
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stances following, direct in the case.” In 2 Russ. Cr. 8, it ig 
said: “It is clear that the taking, though wrongful, may only 
amount toa trespass. Thus, if a man take away the goods 
of another openly, before him or other persons, otherwise 
than by apparent robbery, this carries with it an evidence 
only of trespass, because done openly in the presence of the 
owner, or of other persons who are known to the owner,” 
See, also, 2 Whar. Amer. Cr. Law, § 1786; 2 Bish. Cr. Law, 
§$ 840; McDaniél v. State, 8 Sm. & Mar. 401, 418. So in 
~ Spivey v. The State, 26 Ala. 90, this court said: “To consti- 
tute the offense of larceny, according to the common law, 
there must be a taking from the possession, a carrying away 
against the will of the owner, and a felonious intent to con- 
vert the thing taken to the offender’s use.”—See, also, Wilson 
v. The State,1 Por. 118; Hawkins’ case, 8 Por. 461. The 
authorities cited above clearly show that it is not every 
taking and carrying away of the personal goods of another 
that constitutes larceny. Nor is the conversion of goods 
found necessarily larceny. If this were so, then there 
would be left little or no ground for the civil actions of trover 
and trespass de bonis asportatis to operate upon. Whether 
the conversion, or taking and carrying away, amounts to 
larceny, depends on the circumstances which surround, or 
attend the act. Unless these circumstances convince the 
jury that the intent was felonious, then the act is but a civil 
wrong. Secrecy in acquiring the goods, attempts at conceal- 
ment, false denial of possession, are among the evidences 
which distinguish larceny from trespass. 
3. The charge given in this case, at the instance of the 
esate is in the following language: “If the jury 
elieve from the evidence that a bale of cotton was dropped 
from the cars of the Montgomery and Eufaula Railroad, and 
that defendants took and carried away said bale of cotton 
with intent to convert it to their own use, and not with the 
intent of returning it to the owner, then they are guilty of 
larceny.” It will be seen that these are the ingredients of 
trover and conversion, and that less than this would not 
justify a verdict for the plaintiffs, were that action brought on 
the facts shown in this record. It entirely ignores the 
question of felonious intent, without which there can be no 
larceny. That question should have entered into the 
hypothesis of the charge, to be determined by the jury on 
all the facts and circumstances in evidence before them. And 
it is no answer to this to say that the conduct of the alleged 
guilty parties shows that the taking and secretion of the 
ale of cotton proves the felonious intent. That was 


evidence, if believed, to be weighed by the jury, and may 


Von. Lym. 
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have justified their finding. Still it was, at most, only testi- 
mony, upon the sufficiency of which it was their duty to 
pass. The court, in the charge, could not ignore it, and 
could not, as matter of law, pronounce it sufficient. 

4, In Griggs v. State, (in this volume,) we laid down 
the rule by which to determine when the finder of lost goods 
commits a larceny in converting them. We need add nothing 
to what we then said. If the testimony in the present 
record be true, the bale of cotton had been compressed for 
shipment, and was found on the track where there was no 
road-crossing. This, unexplained, would tend to show it 
must have fallen from the train; and, whether it had marks 
or not, would tend to show that the finder could easily ascer- 
tain who had the special property in it, viz, on this 
hypothesis, the railroad company. There is nothing in the 
present record tending to show that the bale of cotton was 
abandoned goods. Neither of the charges asked should 
have been given. 

Reversed and remanded. Let the defendants remain in 
custody until discharged by due course of law. 


Lacey v. The State. 


Indictment containing counts for Burglary and Larceny. 


1. Swearing of jury; failure of record to show. —Where the record fails to 
show that the jury were sworn, a jadgment of conviction will be reversed. 

2. Confession ; when not voluntary.—Where the prosecutor as a witness testi- 
fies that he met defendant after his house had been broken into (a chair, 
among other things, having been taken therefrom) and said to him “you had 
better return the chair,” and defendant replied that ‘‘he would,” the witness 
stating that he offered no inducement or promise or threats to defendant— 
held, that said confession of prisoner was not voluntary, and should have been 
excluded. 

3. Nol. pros. to one of several counts of indictment; when not error.—Where 
an indictment contains two counts the court may allow the solicitor, though 
demurrer is interposed by defendant, to enter a nol. pros. to one of said counts, 
-_ not pass upon the demurrer—re-affirming Wooster v. The State, 55 

. 217. 

4. Punishment for petu larceny ; when not error for court to fix the measure of.— 
Under section 4361 of the Code of 1876, providing for the punishment of petit 
larceny, it is not error for the court to fix the measure of punishment by im- 
prisonment in jail, when the jury return a verdict of guilty of petit larceny ; 
the discretion of the jury provided for in said section relates to the matter of 
super-adding a money fine. 


ArrgaL from the Circuit Court of Lee. 
Tried before the Hon. Jas. - ae 
( 
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The indictment against defendant contained two counts, 
the first charging burglary and the second larceny. The de- 
fendant demurred to the indictment, alleging misjoinder, and 
other grounds. Pending the argument on the demurrer, the 
solicitor moved to nol. pros. the first count of the indictment, 
which was granted by the court against the objection of 
defendant. Defendant then moved to quash the indictment, 
but was overruled and forced to trial on the second count. 
E. T. Glenn, the prosecutor, testified that he was the party 
named in the indictment whose chair was alleged to have 
been stolen. Solicitor then asked him, if he remembered 
having any conversation with defendant in relation to the 
chair, to which witness replied that he had a conversation 
with defendant on meeting him in Montgomery, when he 
said to defendant, “you had better return the chair,” and 
defendant replied “that he would.” The defendant objected 
to such evidence, on the ground that a proper predicate had 
not been laid, and that the language used by Glenn, to 
defendant, made it objectionable. The witness Glenn, stated 
in this connection that he offered no inducement of promises 
or threats to defendant, and all that passed was as above 
stated, which was before any prosecution had been com- 
menced against defendant. 

The jury returned a verdict of “petit larceny,” and defend- 
ant then moved in arrest of judgment, on the ground that the 
court had no authority to fix the punishment by imprison- 
ment or hard labor, because the sentence under the law had 
to be ordered by the jury in their verdict. The court over- 
ruled the motion, and defendant now appeals to this court 
upon the record. 


Geo. P. Harrison, Jr., for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


STONE, J.—1. The judgment of conviction in this case 
must be reversed, because the record fails to show that the 
jury were sworn.—Code of 1876, § 4765; Hicks v. The State, 
in manuscript. 

2. The confession of the prisoner, given in evidence by 
Glenn, was not what the law calls voluntary, and therefore 
should not have been received. The law can not measure 
the degree of influence exerted upon the prisoner’s mind, by 
an inducement offered, or threat made. The confession, to 
be receivable in evidence, must be purely voluntary.— Mose 
v. The State, 36 Ala. 211. 

3-4. The court did not err in allowing a nolle prosequi of 
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the first count, (Lou Wooster v. T'he State, 55 Ala. 217,) nor 
in fixing the measure of punishment. The discretion of the 
jury, provided for in section 4361 of the Code of 1876, relates 
to the matter of super-adding a money fine. 

Reversed and remanded. Let the prisoner remain in 
custody until discharged by due course of law. 


Cummins v. The State. 


Indictment for Bribing, or Attempting to Bribe, another to 
Commit a Felony. 


1. Evidence; relevancy of, not appearing of record; question properly ex- 
cluded.—Where the court refused to allow a witness to state why another wit- 
ness, Who was near him, did not hear a conversation detailed by the former 
witness, and its relevancy is not shown, and it does not appear that the other 
witness did not hear such conversation, this court cannot say that the question 
was not properly excluded for want of relevancy. 

2. Same; question asking opinion of witness.—The question is also objec- 
tionable, because it asks fora mere opinion of the witness as to matters of 
which the jury are the judges. 

3. Charges; when properly refused —Charges assuming facts as proved, of 
which there is no evidence, are properly refused. 

4. Rulings of court below; when considered correct.—The rulings of the 
court below must be considered correct, unless the contrary be affirmatively 
shown by the record. 


Arprat from the Circuit Court of Elmore. 

Tried before the Hon. JAMEs Q. SMITH. 

Defendant, Nelson Cummins, was indicted at the fall term, 
1877, of said court—the indictment charging that he cor- 
ruptly gave, offered, or promised, to one Caleb Goodgame, 
the sum of $25, and a bull yearling, &c., or other thing of 
value, with intent to influence said Goodgame to kill and 
murder Fannie Cummins, the wife of the said Nelson Cum- 
mins, &e. 

During the trial, one Young, a witness for the State, 
testified, on cross-examination, that he and Sayers (an- 
other witness for the State, who had already been exam- 
ined), were within close proximity to each other; where- 
upon, defendant’s counsel asked said Young, “ what was the 
reason that Sayers did not hear the conversation detailed by 
the said witness Young.” (The bill of exceptions fails to 
show what was the conversation). The solicitor objected to 
the question, and was sustained by the court, the defendant 
excepting. 
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The defendant asked the court to give three charges, which 
were based upon evidence no where appearing in the bill of 
exceptions. The court refused to give them, and defendant 
excepted. 

The sustaining of the objection of the solicitor to the ques- 
tion above set out; the refusing of the charges asked by de- 
fendant, and the judgment of the court below, are now as- 
signed as error. 


J. FALKNER, for appellant—1. The evidence is not all set 
out in the bill of exceptions, nor as much as is desira- 
ble, yet there is enough to show that there was a conflict in 
several points, and that it was important to the rights of the 
prisoner that he should have had the fullest latitude in cross- 
examining the State’s witness. The question was proper, 
particularly on cross-examination.—See Kelly v. Brooks, 25 
Ala. 523; Fralick v. Pressly and Wife, 29 Ala. 457 ; Stouden- 
mire v. Williamson, 27 Ala. 558; Thompson v. Dill, 30 Ala. 
444; Ward v. Reynolds, 32 Ala. 384. 

2. The first charge asked by the defendant should have been 
iven.—See Harris v. Bell, 27 Ala. 520; Taylor’v. Kelly, 31 
la. 39; Ward v. Reynolds, supra ; Bell, Adm’r, v. Troy, 35 

Ala. 184. Each of the charges asked by the defendant are clearly 
matters of law, and ought to have been given by the court. 
It is, perhaps, objected by the State that the charges asked 
are — ; we insist that this position cannot be main- 
tained. 


Joun W. A. SanrorD, Attorney-General, conira.—l. The 
court did not err in refusing to permit the witness to be 
asked the reason another witness dia not hear a conversa- 
tion testified to on the trial. The question was irrelevant, 
because its answer could not tend to prove the issue ; it was 
illegal, because its answer would not have laid a predicate 
for the contradiction or impeachment of the witness, and be- 
cause the question called for the opinion of a witness. 

2. The first charge asked was properly refused. When 
analyzed, the answer of the witness was merely that he did 
not hear the conversation, although he listened. The test 
of the question, whether or not testimony is negative, may 
subject the witness to an indictment for perjury. In the 
case at bar, it would be impossible to convict the wit- 
ness of perjury, because it wold be impossible to prove that 
he heard. On the contrary, the witness who swore he heard 
the conversation and repeated it, could be convicted of per- 
jury. This is the case in all affirmative testimony. But 


testimony is negative where an indictment would not lie, and 
Vou. LVI. 
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the rule regarding it must be applied, except in those cases 
where the negative evidence proves an opposite fact ; as in 
the case of an alibi, if such evidence can be considered negative 
at all, in the sense in which this term is employed.—Starkie on 
Ev. (Shars. Ed.) pp. 867-8-9 (marg.) 

3. The second and third charges were properly refused. 


MANNING, J.—The crime charged in this indictment is 
bribing, or endeavoring to bribe another to commit a felony 
—the crime of murder. A witness, Young, was examined on 
behalf of the State, but what his evidence was, does not 
appear. On cross-examination, he having “stated that he 
and Sayers, another witness for the State, who had been pre- 
viously examined, were in close proximity to each other, the 
witness was asked what was the reason that Sayers did not 
hear the conversation detailed by said witness Young ;” 
which question was ruled out, and defendant excepted. . 

1. What this conversation was, between whom it took place, 
and whether it was relevant, is not shown ; nor is it said that 
Sayers had testified that he did not hear it. We are left 
wholly uninformed of any matter which would tend to show 
that the question was not properly excluded for want of rele- 
vancy. ; 

2. But there is another objection to the interrogatory : 
The witness was asked the reason why another person near 
him did not hear a conversation about which he had testified. 
It asked, apparently, for a mere conclusion or opinion of the 
witness. If the object was—as we suppose—to convince the 
jury that the reason why Sayers did not hear the conversa- 
tion, was because it did not take place, and the witness, 
Young, swore falsely, Sayers’ testimony, if there was any 
such testimony, that he did not hear it, would direct the 
minds of the jury to inquiry on that subject. The witness, 
besides, might have been further asked concerning other 
matters of fact to enforce that inquiry ; as, for instance, how 
far he and Sayers were apart, what was the situation of all 
the parties adie toward each other; whether the con- 
versation was in whispers, or in a low or audible voice, and’ 
whether Sayers was deaf or not. But he should not have 
been asked for a conclusion or reason, which it was for the 
jury, from the facts testified about, to ascertain or infer. 

3-4. There was no error in refusing to give the charges 
asked for on behalf of defendant, for the reason that each 
one of the three is founded on the assumption that certain 
facts were proved in the cause, when there is nothing in the 
bill of exceptions to show that there was any evidence, con- 
cerning them, submitted to the jury. As the rulings of the 
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court below must be considered correct, unless the contrary 
be shown, we can not hold upon any thing contained in this 
record, that they were erroneous. 

The judgment must be affirmed. 


- 


Miles et al. v. The State. 
Indictment for Conspiracy. 


1. Conspiracy; agreement *to commit adultery, does not constitute-—A mere 
agreement of a man and woman to commit adultery, or fornication, is nota 
conspiracy to commit 2 misdemeanor. 

2. A criminal intent must be accompanied by an act, in furtherance of it, be- 
fore it can become the subject of an indictment. 


AppEaL from Circuit Court of Randolph. 

Tried before the Hon. Joun HENDERSON. 

The defendants were convicted at the fall term, 1877, of 
said court, under the following indictment : 

“The grand jury of said county charge that, before the 
finding of this indictment, Bull Miles and Amanda Overton, 
not sustaining the relation of man and wife, wickedly agreed 
and conspired together to leave, and did leave the county of 
Randolph, for the purpose of illicit sexual intercourse be- 
tween the said Bull Miles and Amanda Overton,” against, &c. 

A demurrer was interposed to said indictment, by defend- 
ant’s counsel, but was overruled. 

Several charges were asked by defendants, and refused. 
They now assign as error, among other things, the follow- 


ing : 
The indictment charges no offense, and the demurrer, for 
that reason, should have been sustained. 


Cicero D. Hupson, for appellant. 
Joun W. A. SanrorD, Attorney-General, contra. 


BRICKELL, C. J.—The indictment is framed on the sup- 
position that the consent of a man, and a woman, to commit 
adultery, or fornication, is a conspiracy to commit a misde- 
meanor, and therefore indictable. We know of no authority 
for such a proposition ; nor, so far as we can discover, was 
it ever before asserted, except in Shannon v. Commonwealth, 
14 Penn. St. 226, and then it received unqualified disappro- 
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bation. So long as the parties have proceeded no further 
than to consent and agree, the offense rests in mere intention, 
and a criminal intent must be accompanied by an act in fur- 
therance of it, before itis the subject of indictment. 

The judgment must be reversed, and a judgment here ren- 
dered discharging the appellants from further prosecution. 


Gore ct al, v. The State. 
Indictment for Living in Adultery or Fornication. 


1. Proof of guilt beyond reasonable doubt ; proof that offense is not barred 
by lapse of time. —To justify a conviction in a criminal case, the jury must 
not only be satisfied, beyond a reusonable doubt, that the defendant is guilty, 
but, also, that the offense charged was not committed before the period which 
the statute fixes as a bar to its prosecution. 

2. Confessions by one adulterer ; when not evidence against the other.—Con- 
fessions made by one of two defendants—charged with adultery, in the ab- 
sence of the other, are not evidence against the absent defendant. 

3. Appeal in criminal case; when will be dismissed.—An appeal does not lie 
in a criminal case until atter judgment on the verdict, and if prematurely 
taken, will be dismissed that the court below may proceed. 

4. Same; case in fieri; when arrest of judgment, and new trial awarded.— 
Where a trial is had, and a verdict of guilty rendered, but no judgment pro- 
nounced, the case is still in fieri, and under the control of the court: and 
where erroneous rulings, prejudicial to the defendants, appear from bill of 
exceptions duly filed, the court below should, at the next term, award a new 
trial. 


AprEaL from Circuit Court of Randolph. 

Tried before the Hon. Jonn HENDERSON. 

The defendants, Charles Gore, and America Hester, were 
indicted at the fall term, 1876, of said court, for “living to- 
gether in a state of adultery or fornication.” 

The only evidence against the defendant, Hester, was the 
confession of Gore, made under the following circumstances : 
A witness for the State testified, that in the summer of 1876, 
he went to said Hester’s house, where he had been called by 
her to see a child of hers, which had been accidentally 
burned; after looking at the child, he said to defendant, 
Gore—but out in the yard and not in the hearing of Hester— 
that “if that child was his, he thought he would send for a 
doctor,” to which Gore replied, “I think I will.” Said child 
was then three years old. The testimony further showed 
that said Hester gave birth to a child about six months be- 
fore the trial; but it does not appear that such child was 
gotton by defendant. Defendants married after the indict- 
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ment was found. The evidence being substantially what is 
above stated, the defendants requested in writing the follow- 
ing, among other charges: “4th. Although the jury may be- 
lieve that the female defendant has given birth toa child 
since the commencement of the suit, that without proof satisfy- 
ing the jury beyond a reasonable doubt that they illicitly 
co-habited within twelve months before the finding of the 
indictment, then that wou'd not justify them in finding the 
defendant guilty;” which charge the court refused, and 
defendants excepted. The jury found the defendants guilty, 
but the court rendered no judgment thereon, the record sim- 
ply reciting that “the defendants, having reserved a bill of 
exceptions and taken an appeal to the Supreme Court, and 
having given bail for their appearance at the next term of 
this court, to abide the judgment that may be rendered in 
this case, judgment is suspended until the next term of this 
court.” 

Defendants’ counsel moved for a new trial for defendant 
Hester, but the court overruled the motion. 

Defendants now assign as errors— 

1. Refusing the charges asked. 

2. In refusing to give defendant Hester a new trial. 

4. Insufficiency of the judgment. 


Hopson & TEaGve, and Sam. HEenpErson, for appellants. 
Joun W. A. Sanford, Attorney-General, contra. 


STONE, J.—1-2. The bill of exceptions states that it con- 
tains the substance of all the evidence. If this be so, it 
contains no evidence authorizing a conviction of the female 
defendant, Hester. The sufficiency of the evidence against 
Gore was a question for the jury, under proper instructions. 
Gore’s confessions, if he made any, were not evidence against 
Hester. To justify a verdict of guilty in a criminal prosecu- 
tion, the jury must be satisfied, from the proof, beyond a 
reasonable doubt, that the offense charged was committed, 
and within the time which the statute does not bar. And 
proof, showing only that one defendant is guilty, even of the 
offense charged in this indictment, does not justify the con- 
viction of the other. Confessions of one defendant, made 
apart from the other, are not evidence against that other. 

e charge refused, numbered 4, should haye been given. 

3. The present record shows that no judgment has been 
rendered on the verdict of guilty. No appeal lies from a 
verdict, until judgment is rendered thereon.—Code of: 1876, 
§§ 4980, 3916. It follows that the appeal in this case must be 
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dismissed, that the case may be proceeded in, in the Circuit 
Court. 

4, The question will arise, what should be done with this 
case, when it is again called up inthe court below? No 
judgment having been rendered in’ that court, the proceed- 
ings are still in fiert. Judgment should be arrested, the ver- 
dict set aside, and a new trial granted. 

Appeal dismissed. 


Walker v. The State. 
Indictment for Burglary. 


1, Opinion of witness; general rule; exceptions.—It is a general rule that a 
witness must state facts and cannot give his opinion as to their existence; but 
there are exceptions to the rule, among which is, that as to matters with which 
the witness is specially acquainted. but cannot be specifically described, a wit- 
ness may express an opinion, which the jury must take in connection with the 
facts on which it is based. 

2. Same; when witness may give opinion; weight of testimony, for the jury. 
Where the identity of wheat stolen with that found in possession of defendant 
is a material inquiry, the owner, who is shown to be a miller and grower of 
wheat for nearly thirty years, and familiar with the different varieties, may 
testify that when his wheat was cut early the grain had a peculiar smell, and 
that the wheat in question had been so cut; that the grain found in possession 
of defendant had the same odor as that in the hogshead from which the grain 
had been stolen; and may, therefore, give his opinion that the wheat alleged 
to have been stolen was part of the wheat originally in possession of the prose- 
cutor. The weight of such testimony is for the jury to determine under all 
the facts and circumstances of the particular case. 

3. Judgment imposing hard lubor for costs; what should be specified.— 
Judgments imposing hard labor for the county for payment of costs, should 
specify the precise amount, and the number of days the defendant is to 
serve for their payment, and the sum allowed for each day’s service; but judg- 
ments imposing such hard labor at a certain rate until the costs are paid, 
without specifying the number of days or amount of costs, have been too often 
sanctioned by this court for them to be now held erroneous, 


Appra from the Circuit Court of Elmore. 

Tried before the Hon. James Q. Smrru. 

Defendant, Esley Walker, was indicted at the spring term 
of said court, and trial was had on the plea of “ not guilty.” 
The evidence was that the mill-house of one J. C. West- 
brook had. been broken into sometime in the summer of 
1876, by some person who effected the breaking by boring 
through the floor of said house with an auger, one and one- 
eighth inch in diameter, which had been kept in a shop near 
such mill-house; a hole was bored through the bottom 
of a hogshead which was standing on the floor of said house, 
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there being about eigkteen or twenty bushels of wheat in the 
hogshead ; that the wheat fell through said hole and through 
the hole in the floor, some of which was found on the ground 
under said holes; that on the top of said wheat in the hogs- 
head were grains of corn of different colors, and also grains 
of black oats mixed in with the wheat; that several bushels 
of wheat had been taken out of said hogshead ; that about 
two days after said wheat was missed and the holes discoy- 
ered, the defendant went to said mill with a sack of wheat to 
have it ground; that the wheat in said sack corresponded 
with the wheat in the hogshead—had various colored grains 
of corn, and some grains of black oats, mixed with it. 

The State introduced the prosecutor, one J. C. Westbrook, 
as a witness, who testified that he had been a miller and 
wheat raiser for thirty years, and was the owner of the wheat 
in the hogshead, having raised it on his farm and cut it 
earlier than usual; that early cutting gives it a peculiar odor, 
and that from a comparison of the wheat in said sack with 
the wheat in the hogshead, and from his experience, and as 
an expert, and the peculiar odor of said wheat, he was of 
opinion that it was a part of the wheat formerly in the hogs- 
head, and had been taken therefrom. To said opinion, as 
evidence, the defendant objected, and, upon being overruled, 
took an exception. 

The jury found the defendant guilty; and the court 
imposed a sentence upon him, which the record sets out as 
follows: “The sentence of the court, on the verdict of the 
jury, is, that the prisoner do two years hard labor for the 
county, and an additional hard labor until the costs are paid, 
at the rate of not less than forty cents per day.” 


M. L. Burger, and Braca & TuHortneton, for appellant. 
1. The ruling of the court below, on the objection to the 
opinion given by the witness, Westbrook, as an expert, pre- 
sents the principal question in the case. On questions of 
science, skill, or trade, and others of like kind, the opinion of 
persons skilled, or experts, are sometimes permitted to be 
given in evidence.— Washington v. Cole, 6 Ala. 212. The 
present instance is not within the rule. 

2. The judgment of the court, imposing hard labor, is 
erroneous, in not specifying that the ‘‘additional hard labor 
for costs,” is to be hard labor for the county. The statute 
should be followed, which is not done.—Code of 1876, § 4731. 
And to warrant the additional imposition of hard labor the 
judgment entry should express affirmatively, “if the costs are not 
presently paid.” That portion of the entry is too uncertam 


and indefinite. 
VoL, LVI. 
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BRICKELL, C. J.—1-2. It is a general rule that a witness 
must state facts and cannot state his opinion as to their 
‘existence. There are exceptions to the rule, and among 
others, that as to matters with which he is specially 
acquainted, but which cannot be specifically described, a 
witness may express an opinion, which the jury must take in 
connection with the facts on which it is based.—1 Whart. 
Ev. § 512. Within this exception, falls the evidence to the 
admissibility of which objection was made. The identity of 
the wheat stolen with that taken to the mill by the defendant, 
was a material inquiry. The wheat stolen was the property 
of the witness who had raised and cut it. For thirty years 
the witness had been a miller and a grower of wheat, and of 
course had observed whatever distinctive peculiarities there 
may be in the different varieties of wheat. The wheat had 
been cut early, and when cut early, the grain has a peculiar 
odor. Having compared the wheat found in the possession 
of the defendant with that remaining in the hogshead from 
which his wheat had been stolen, and discovering that it had 
the same odor, we do not perceive the force of the objection to 
his expression of the gpinion that the wheat in the posses- 
sion of the defendant, was a part of the wheat originally in 
the hogshead. The identity of the two parcels of wheat was 
of matter about which he had special knowledge and which 
was not capable of proof by any other means. The weight 
of the evidence was for the consideration of the jury, and 
perhaps would be regarded as of little value, if the fact was, 
that all the facts on which the opinion was based, would have 
been equally applicable to any other parcels of wheat as to 
those in the hogshead, and in the sack, if cut early. Its 
weight, and its admissibility are different questions. 

3. The practice of entering judgments imposing hard 
labor for the county, for the payment of costs, in the form 
in which the present judgment is entered, has prevailed too 
long, and has been too often sanctioned by this court, for any 
disturbance of it. If the question were open, I would not 
hesitate to declare it irregular. No such judgment ought to 
be entered without specifying the precise amount of the 
costs, and the number of days the defendant is to serve for 
payment of them, and the sum allowed for each day’s 
service. This certainly is due to the dignity of a judgment, 
depriving a citizen of his liberty, and condemning him to 
compulsory labor. 

The judgment must be affirmed. 
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Carroll v. The State. , 


Trespass after warning, tried before a Notary Public and ex- 
officio Justice of the Peace, in pursuance of an act conferring 
jurisdiction of all misdemeanors upon justices of the peace in 
certain Counties. 


1. Notaries public; origin and duties of the office; constitutional and statu. 
tory provisions.—Notaries are of ancient origin, long known to the civil and 
common law. Statutes have been enacted regulating the manner of their 
appointment, and to some extent defining their duties, which were formerly 
strictly miuisterial—not clothed with judicial power, nor charged with judi- 
cial duty. The Constitution merely recognizes the existence of the office and 
provides for the mode of filling it; it does not create the office. 

2. Same; power of appointment by governor; civil and criminal jurisdiction 
conferred.--Under the Constitution, the governor has the power to appoint 
notaries public, conferring upon them only such powers as are appropriate to 
their office under existing law, or, in addition, the powers and jurisdiction of 
justices of the peace. In the latter case, the notary may exercise all the civil 
and criminal jurisdiction of a justice of the peace, as defined by statutes then 
existing, or thereafter enacted. 

3. Constitution; rule for construing.—Many rules for the construction of 
statutes are of but limited application to the construction of the Constitution. 
The safest rule for construing the latter is to regard, not so much the form or 
manner of the expression, as the nature and object of its provisions, and the 
end to be accomplished, giving the words their just and legitimate meaning. 

4. Same; meaning of term “proviso.”—Because the term provided is used in 
a law it does not necessarily follow that the matter which may succeed it is a 
proviso in its technical sense; it is the matter of the succeeding words, and 
not the form, which determines whether it is or not a technical proviso. 


AppEaL from the Circuit Court of Lee. 

Tried before the Hon. James E. Coss. 

The appellant, C. A. Carroll, was tried, convicted and fined 
by one Thomas L. Kennedy, notary public, on a charge 
of trespass after warning. From the judgment of conviction 
an appeal was taken to the said Circuit Court, and a state- 
ment there filed by the solicitor, upon which the trial was 
had de novo. Said statement is as follows : 
eo < — t Circuit Court, Spring Term, 1877. 

On appeal from the justices’ court of Thomas L. Ken- 
nedy, notary public nl justice of the peace, in and for 
said State and county, al beat number 2, the State of Ala- 


bama, by its solicitor, complains of C. A. Carroll, that within 
twelve months before the commencement of this prosecu- 
tion, he did, without legal cause or good excuse, enter into 


the dwelling house, or, on the premises, of one Joseph Bar- 
Von, LVI. 
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nett, after having been warned within six months preceding, 
not to do so, against the peace and dignity of the State of 


Alabama. ae — 
J. R. Downe tt, Solicitor 9th Circuit. 


- To this statement the defendant demurred, alleging as 
ounds : 

1st. That said statement shows that T. L. Kennedy, Esq., 
who acted as notary public, had no jurisdiction in the 

remises. 

9d. Said statement discloses that the judgment of con- 
viction, from which the appeal was taken by defendant, was 
rendered by a notary public. 

3d. That the act of the Legislature, approved Feb. 8th, 
1877, entitled “An act to increase the criminal jurisdiction of 
justices of the peace and notaries public having like pow- 
ers, in the counties of Lee, Madison, Jackson, Clarke, Choc- 
taw, Walker, and Marion,” is unconstitutional and void, in so 
far as it relates to notaries public. 

The same question as raised by demurrer was presented 
by motion to quash, and by motion in arrest of judgment. 
The motions and demurrer were overruled, and defendant 
excepted. Such ruling is now assigned as error. 


J. M. Cutron, for appellant.—1. Whether the notary 
had jurisdiction depends upon the validity of an act of the 
legislature, approved Feb. 8th, 1877.—Acts 1876-7, p. 197. 
For prior to this act, even if we concede that notaries had 
power of justices, they did not have jurisdiction of the 
offense here charged.—R. C. § 3932. 

2. Without questioning the power of the legislature to 
confer upon justices of the peace the jurisdiction created b 
the act, we insist that the power does not exist to confer such 
jurisdiction upon notaries public. Section 26 of Article VI. 
of the Constitution of 1868, and section 13 of the same article 
of the present Constitution, are essentially alike, and refer 
to civil, not criminal jurisdiction. This has already been so 
held, as to that part of the sections referring to justices.— 
» Taylor v. Woods, 52 Ala. 474. 

3. The portion of the sections referring to notaries, as 
clearly relates to civil jurisdiction as what precedes. The 
two parts are mananed by a proviso, the “natural and appro- 
priate office” of which, is to limit what follows by what pre- 
cedes.—Rawls v. Kennedy, 23 Ala. 240; Pearce v. Bank Mo- 
bile, 33 ib. 693. 

4. Again, said section of the present Constitution pro- 
vides that the jurisdiction authorized to be conferred upon 
notaries, shall be exercised within the precinct or ward for 
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which they are appointed—a feature entirely consistent with 
civil, but wholly inconsistent with criminal jurisdiction. For 
justices, while limited to their precinct, in civil matters, haye 
criminal jurisdiction throughout the county. 

5. We refer to these sections, not as containing any limi- 
tation on the power of the legislature in the matter of con- 
ferring criminal jurisdiction, but simply as showing that they 
refer solely to civil jurisdiction, and contain no grant of crim. 
inal jurisdiction. 

6. The prohibition upon which we rely, is founded in 
section 8 of the “Declaration of Rights,” Constitution of 
1875. That section first asserts the general proposition, that 
for an “indictable” offense, no one shall be proceeded against 
by “information.” Afterwards are mentioned the only 
exceptions to the general prohibition: “Provided, that in 
cases of petit larceny,” &c., “and other misdemeanors, the 
general assembly may, by law, dispense with a grand jury, 
and authorize such prosecutions and proceedings before 
justices of the peace, or such other inferior courts as may be by 
law established.” 

7. By this section, the framers of the Constitution divide 
criminal procedure into the two most general heads, namely, 
proceedings by indictment, and proceedings in the absence 
of an indictment or by information. It asserts, in effect, as 
a general proposition, that every person charged with an 
indictable offense, shall be entitled to have it passed on by 
a grand jury. Then follow the two, solitary exceptions. No- 
taries public do not fall within the exception, unless they 
are “justices of the peace,” or fall within the designation of 
“such other inferior courts as may be by law established.” 

8. A notary is, in no sense, a justice of the peace. The 
Constitution recognizes the two, as distinct classes of magis- 
tracy. It speaks of justices of the peace, and of notaries 

ublic. Because it refers to the civil jurisdiction of justices, 
in defining the civil jurisdiction of notaries, it does not con- 
stitute a notary a justice. If it did, a justice might, with 
equal propriety, be called a notary. Nor is a notary ez- 
officio a justice of the peace, though popularly so called. 
Acts of the legislature establishing city courts, generally 
provide that the clerk shall exercise all the powers of clerks 
of the Circuit Court; but this does not constitute the clerk 
of the City Court, ex-oficio clerk of the Circuit Court. The 
very act under discussion, purports to confer upon justices, 
&c., concurrent jurisdiction with the Circuit Court, &e.; but 
this does not make the justice ex-officio judge of the Cireuit 
Court. Had the framers of the Constitution intended that 


notaries should be ex-officio justices, they would have so de- 
VoL. LVI. 














1877.) OF ALABAMA. 399 


(Carroll v. The State. ] 


clared. In the charters of cities, it has been frequently 
declared that the mayor should be ex-officio a justice of the 
peace—thus showing legislative recognition of the dis- 
tinction.—Acts 1872-3, p. 364, § 22. 

9. Nor does a notary fall within the designation of such 
other inferior court as the legislature may by law establish. 
Because, the legislature, under the power granted to estab- 
lish inferior courts, can establish no court established by the 
Constitution. It can only create such courts as are not con- 
stitutional courts. Courts of notaries and justices are cre- 
ated by the Constitution, and do not, therefore, remain to be 
created by law. The term “inferior courts,’ as used in the 
8th section of the Declaration of Rights, is used in the same 
sense as in other portions of the Constitution. 


Joun W. A. Sanrorp, Attorney-General, contra.—l. The 
Constitution of the State recognizes two classes of notaries 

ublic. To one class, in addition to the powers given by the 
aw merchant and recognized everywhere in the mercantile 
world, it gives the judicial authority pertaining to a justice 
of the peace. To the other class nothing is granted beyond 
the power conferred by the law merchant.—Constitution of 
Alabama, Art. VI. § 26. 

2. The first class, of notaries public is equal in every 
respect with justices of the peace. The title to the office is 
derived from different powers; but in everything else they 
are identical. : 

3. There is nothing in the Constitution of the State that 
forbids the general assembly to make the jurisdiction of the 
justices of the peace over misdemeanors, co-terminous with 
the county. This power it has exercised. In Lee county, 
the jurisdiction of justices of the peace over misdemeanors 
is concurrent with that of the Circuit Court.—Bill of Rights, 
$9; Acts 1876-7, p. 197. The act which confers this power 
— no provision of the Constitution, and is, therefore 
valid. 

4. But the notaries public having the jurisdiction of jus-, 
tices of the peace within precincts, have the same power 
conferred on them in Lee county as has been granted to the 
justices. Therefore, as the case at bar was within the juris- 
diction of a justice of the peace it was within that also of 
the notary public, and the court committed no error in its 
action. 


BRICKELL, C. J.—On the 8th of February, 1877, an act 
of the general assembly was approved, which confers on 
justices of the peace and notaries public, having like pow- 











400 SUPREME COURT (Dec. Term, 


{Carroll v. The State. } 


ers, in several counties, and of them the county of Lee, orig- 
inal jurisdiction concurrent with the Circuit Court, of 
misdemeanors committed in said counties—Pamph. Acts 
1876-7, p. 197. The single question this case presents, is 
the validity of this.enactment, so far as it confers jurisdic- 
tion on notaries public. 

The ninth section of the first article of the Constitution 
authorizes the general assembly to dispense with a grand 
jury in prosecutions for misdemeanor, and to confer on 
— of the peace, or such other inferior courts as may 

e by law established, jurisdiction of such prosecutions, 
The twenty-sixth section of the sixth article prescribes the 
number of justices of the peace—the mode of their election, 
and the extent of their civil jurisdiction, and concludes: 
“Provided, That the governor may appoint one notary pub- 
lic for each election precinct in counties, and one for eacli 
ward in cities of over five thousand inhabitants, who, in 
addition to the powers of notary, shall have and exercise the 
same jurisdiction as justices of the peace within the precincts 
and wards for which they are respectively appointed. And 
provided, That notaries public, without such jurisdiction, 
may be appointed. The term of office of such justices and 
notaries public shall be prescribed by law.” 

Notaries are of ancient origin, long known to the civil and 
common law. Originally, a mere scribe, taking notes or 
minutes, and making drafts of writings and public instru- 
ments, his duties were extended with the growth of com- 
merce, and became more frequent in attestation and authen- 
tication of instruments peculiar to maritime law, or the law 
merchant. Hence, because of the credence whick all civilized 
nations attach to his attestation and authentication of such 
acts, to facilitate commercial intercourse, it is said he is an 
officer known to the law of nations.—Kirksey v. Bates, 
7 Port. 529. Statutes have been enacted regulating the man- 
ner of his appointment, and to some extent defining his du- 
ties. These duties were strictly ministerial—with judicial 

ower he was not clothed, nor was he charged with any 
judicial duty. The Constitution does not create the office. 
It recognizes its existence, and provides for the mode of 
filling it. The character of its duties, as defined by the com- 
mon law, or the law merchant and maritime law, which had 
become incorporated into our common law, and by statutes, 
relating peculiarly to the authentication of instruments, 
intended as matter of evidence at home and abroad, rendered 
it peculiarly proper that the head of the executive depart- 
ment should be clothed with the power of appointment to 


the office. The Constitution authorizes the governor, when 
You. LYm. 
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appointing, to limit his power and duty, as it was confined 
by the common law and existing statutes, to ministerial 
power and duty, or to authorize him to exercise the jurisdic- 
tion of a justice of the peace. It is argued, that as the 
ower of the governor to appoint, and clothe with the juris- 
Fiction of a justice of the peace, is found in the form of a 
proviso, to the section of the Constitution which defines the 
civil, and is silent as to the criminal jurisdiction of justices, 
that the jurisdiction the governor may authorize the notary 
to exercise is the civil jurisdiction defined in the preceding 
part of the section. It is a general principle, that the 
natural and appropriate office of a proviso to a statute, is to 
restrain or qualify some preceding matter, and upon sound 
principles of construction it should be confined to what pre- 
cedes, unless it is clear that it was intended to apply to sub- 
sequent matter.—Zawls v. Kennedy, 23 Ala. 240; Pearce v. 
Bank of Mobile, 33 Ala. 693; Potter’s Dwarris, 118. A pro- 
viso, says BaLpwiy, J., “in deeds and laws is a limitation or 
exception to a grant made or authority conferred ; the effect 
of which is to declare that the one shall not operate, or the 
other be exercised, unless in the case provided.” — Voorhees v. 
Bank of U. S.10 Pet.471. In Wayman v. Southard, 10 Wheat. 
30, itis said: “The proviso is generally intended to restrain 
the enacting clause,-and to except something which would 
otherwise have been within it, or in some measure, to modify 
the enacting clauses.” Another purpose for which it is often 
employed, is to exclude some possible misinterpretation of 
the general words of the enacting clause, as extending to 
cases not intended to be brought within its purview.— Minis 
v. U. 8.15 Pet. 423. It does not necessarily follow because 
the term provided is used, that which may succeed it is a 
proviso, though that is the form in which an exception is 
generally made to, or a restraint or qualification imposed on 
the enacting clause. It is the matter of the succeeding: 
words, and not the form, which determines whether it is or 
not a technical proviso. This and similar rules of statutory 
construction, are of limited application in the construction 
of the Constitution. “Rightly understood and rightly ap- 
plied, they undoubtedly furnish safe guides to assist us in 
the task of exposition. But they are susceptible of being 
applied, and indeed, are often injuriously applied to the sub- 
version of the text and the objects of the instrument.”— 
1 Story Const. § 448. The safe rule of constitutional con- 
struction, is to regard, not so much the form or manner of 
expression, as the nature and objects of its provisions, and 
the end to be accomplished, giving its words their just and 
legitimate meaning. The provision of the Constitution under 
(26) 
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consideration is obviously intended to confer on the governor 
the power of appointing notaries public; and in appointing, 
either to clothe them only with the powers appropriate to 
their office, as they were defined by existing laws, or in addi- 
tion, with the same jurisdiction as justices of the peace. 
That jurisdiction was defined, not only by the preceding 

art of the section, to which this provision is attached, but 
i section nine of the first article, and by laws which had 
been passed pursuant to it, under a similar provision in the 
Constitution of 1865 and 1868, No particular significance 
can be attached to the form, except that the general power 
of the qualified electors of each election precinct to elect two 
justices of the peace, is not to exclude the power of the gov- 
ernor to appoint notaries, having like jurisdiction. Nor 
should the power of the governor to appoint such notaries, 
as is expressed in another provision, having the mere form of 
a proviso, exclude his power to appoint notaries without such 
jurisdiction. If the governor has, or may, in the county of 
Lee, and the other counties named in the act of the 8th 
February, 1877, as it is admitted in this case he had, ap- 
pointed notaries with “the same jurisdiction of justices of 
the peace,” we cannot doubt the notary is clothed alike with 
the civil and the criminal jurisdiction of a justice, whether 
that jurisdiction is defined by section twenty-six of article 
six, or by section nine of article one, or by statutes which 
may have been, or may be enacted in reference to justices, 
This was the ruling of the Circuit Court, and its judgment is 
affirmed. 


Judge v. The State. 
Motion in the Supreme Court to establish Bill of Exceptions. 


1. Charges of the court; exception at bar; amendment.—The court charged 
the jury, that ** When an assault is made and resistance or a striking back is 
justitied, yet, even here, when the striking back or resistance is made with a 
deadly weapon, and the weapon is used in a very cruel manner, not justified 
at all by the nature and danger of the assault, the offense amounts to murder. 
A good definition of cruelty is, the infliction of great pain or misery without 
necessity. Death causes misery to the family of those bereaved,” —and the 
defendant then excepted at bar to “that part of the charge about cruelty and 
the part connected therewith;” but in writing out the bill, they presented the 
exception as follows: ‘‘An exception was also reserved to each and every part 
of the following portion of the judge’s charge, to-wit, (and here the part above 
quoted was set out);” and the judge afterwards struck out, of the paragraph 
quoted, all except the last two sentences, which contained the definition of 
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craelty, so as to make it appear that the exception was to that part only, 
whereupon motion is made to correct the bill of exceptions, — Held, 

1. That the exception at bar raised also the question of error in the con- 
struction respecting the effect—as evidence of homicidal malice—of cruelty on 
the part of a person assailed in the manner of his slaying the assailant. 

2. That the exception now contained in the bill, should be stricken oat and 
the following iaserted: ‘And defendant excepted to the definition of cruelty 
in the following charge, and also to so much thereof as explains the effect—as 
evidence of malice—of the use, by one assailed, of a deadly weapon in a cruel 
manner, against his assailant.” 


Heard before the Supreme Court, on affidavits filed in pur- 
suance of the following notice : 

“To Hon. Alpheus beer, Judge of the City Court of Eu- 
faula; to Alto V Lee, Solicitor of the 8th Judicial Circuit 
of Alabama, and to 8. H. Dent, Esq., leading counsel for the 
State in said case : 


“In Suprem:: Court or ALABAMA, JULY, A. D. 1877. 
Alexander Judge alias Alex. Judge v. The State of Alabama. 
“Take notice that on next Thursday, the 12th day of July 
A. D. 1877, the appellant in the above named case, will make 
a motion in the esos Court of Alabama to establish a 
correct bill of exceptions in the same, in accordance with 
the facts and particulars contained in affidavits made and to 
be filed in the Stpreme Conrt, which affidavits are hereto 
attached for your inspection, that you may the better under- 
stand what action you will take in the premises. 
Sam’. W. Goopr and 
e <A. H. Menrnrny, 
Att’ys for Appellant. 


|The affidavits did not all come into Reporters’s hands, so 
none of them are here published ; but the substance of them 
may be clearly understood from the opinion. | 


MANNING, J.—This cause was submitted on a motion, 
under the statute to amend the bill of exceptions, by evidence 
presented to this court. We have examined the affidavits of 
the learned and estimable judge of the City Court and of the 
counsel on both sides of the cause, and find that, in refer- 
ence to the point over which the contestation is made, there 
is really no difference between them. In the course of his 
charge, covering the entire case, the judge said to the jury: 
“When an assault is made and resistance or a striking back 
is justified, yet, even here, when the striking back or resist- 
ance is made with a deadly weapon, and the weapon is used 
in a very cruel manner, not justified at all by the nature and 
the danger of the assault, the offense amounts to murder. 
A good definition of cruelty is, the infliction of great pain or 
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misery without necessity. Death causes misery to the family 
of those bereaved.” Defendant’s counsel put in an excep- 
tion at the bar to “that part of the charge about cruelty and 
the part connected therewith.” In writing out the bill of 
exceptions they presented this exception as follows: “An 
exception was also reserved by the defendant to each and 
every part of the following portion of the judge’s charge, to- 
wit :” and here the part of it above quoted was set out. On 
reading this statement of the exception, the judge thought 
and said, that it was broader than the exception really taken; 
and that he understood it then as relating only to his defini- 
tion of cruelty. And the counsel for the State being absent, 
he objected to signing the bill until their return. But being 
urgently pressed for his signature to it then, he finally yielded, 
and signed it. Thereupon the judge and the counsel for the 
appellant went from the place where this was done immedi- 
ately to the court-house, and on arriving there, the counsel 
for the appellant had the bill of exceptions marked filed, by 
the clerk, and then began to argue a motion they had made 
for a new trial. Among other reasons in support of it, they 
urged that it should be granted, because the charge to the 
jury above set forth, wuthorized them to find defendant 
guilty of murder when the striking back was with a deadly 
weapon cruelly used—although death had not been thereby 
produced to the party so stricken. An exception not having 
been made on that account, by which the attention of the 
judge might be called to this sgpposed defect, and a correc- 
tion be made of the charge in that particular—while the jury 
were present—and he not being aware of that omission 
therein, he called for the bill of exceptions,—and on examin- 
ation struck out of the paragraph quoted, all except the last 
two sentences, which contained the definition of cruelty—so 
as to make it appear that the exception was to that part 
only. And the motion now is to have that portion of the 
instruction which was stricken out, restored to and form a 
part of the bill of exceptions. 

The point of the contention on the part of the judge is, 
that defendant did not except to the charge, on account of 
the omission from it, of the condition that death ensue from 
such cruel use of a deadly weapon, and did not in any man- 
ner call his attention to such omission. Herein the judge is 
evidently not mistaken. Counsel for defendant admit that 
they hed not themselves then perceived that supposed defect. 
They were not aware of it, until they came to copy the notes 
of the entire charge, which the judge handed to them to be 
used in ae the bill of exceptions. But it does not 


seem to us that such a circumstance is a matter of any im- 
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portance whatever. There was no dispute about the death 
of the man on whom the weapon spoken of as deadly had 
been used, in this case, or that his death was caused by it 
as wielded by the defendant. That was proved by numerous 
witnesses, was the foundation-fact of the prosecution, and 
the subject of the entire charge, whereby it was impressed 
very distinctly upon the minds of the jury. And as the 
paragraph quoted was a part only of the entire charge, and 
was designed merely to explain what the law considered to 
be evidence of malice in the conduct of a party who, when 
assailed, unnecessarily used a deadly weapon in a very cruel 
manner in return, the omission referred to was, in our opin- 
ion, so unimportant as not to give any value to’the excep- 
tion. 

But while the exception was in that particular immaterial, 
it seems to us that it reached further than the mere defini- 
tion of cruelty in the charge. It raised, also, the question of 
error or not in the instruction given, respecting the effect, as 
evidence of homicidal malice,—of cruelty on the part of a 

erson assailed, in the manner of his slaying of the assailant. 
We are of opinion, therefore, that the part-of the charge 
which the Pa. of the City Court admits he gave, but struck 
out of the bill of exceptions because not excepted to, so as 
to call attention to.the omission mentioned, should be restored; 
and that the exception thereto now contained in the bill, 
should be stricken out, and the following be, instead thereof, 
inserted, to-wit: And defendant excepted to the definition 
of cruelty in the following charge, and also to so much thereof 
as explains the effect—as evidence of malice—of the use, by 
one assailed, of a deadly weapon, in a cruel manner, against 
his assailant. 

It is ordered that the bill of exceptions be amended accord- 


ingly. 
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Judge v The State. 


Indictment for Murder. 


1. Section of the Code defining murder ; erroneous charge.—The section of the 
Code (R. C. § 3653 ; Code of 1876, § 4295,) defining or enumerating instances 
of murder in Alabama, covers the whole field of murder, and clearly asserts 
that the crime, when attended with any of the enumerated circumstances, falls 
within the firgt degree, and every murder not attended with some of these enu- 
merated circumstances, falls within the second degree. Hence a charge stating 
that, ‘* These are only instances of murder in the first degree, and the crime 
is not limited to a killing under these enumerated circumstances,” is erro- 
neous. 

2. Erroneous charge, ignoring essential elements of murder.—A charge assert- 
ing that, ‘‘ When an assault is made, and resistance or a striking back is justi- 
fied, yet, even here, when the striking back or resistance is made with a 
deadly weapon, and the weapon used in a very cruel manner, not justified by 
the nature and danger of the assault, the offense amounts to murder,” is erro- 
neous, because it ignores the nature of the assault resisted, the reasonable 
probability of escape by retreat, the heat of blood likely to be engendered by 
an assault, the question of cooling time, and the inquiry of a ‘‘formed design,” 
without which there can be no murder under the tacts postulated in such 
charge. 

3. Homicide in resenting an assault; when manslaughter ; when murder.—A 
homicide committed in undue resentment of an unlawful assault or battery, if 
done in the heat of blood caused thereby, before cooling time, and without 
previously formed design, is but manslaughter; yet if one who is assaulted, 
under cover of such assault as a pretext, pursuant to a “formed design,” and 
not in reasonable defense of himself from grievous bodily harm, nor while 
dethroned of his reason by passion engendered by such assault, slay his op- 
ponent with a deadly weapon, it is murder. 

4. Same; murder ; self-defense ; manslaughter.—Death by excessive resistance 
of an assault, even when cruel, is not always murder. If inflicted pursuant to 
a formed design, if there be other satisfactory evidence of premeditation, then 
it is murder. On the other hand, if the resistance be not greatly dispropor- 
tioned to the assault, and death ensue by misadventure, this is self-defense. 
If the resistance be excessive, and the fatal blow be inflicted in the heat of 
blood, although with a deadly weapon, and there be no evidence of previous 
malice, formed design, or of such deliberation as to show that reason held 
sway, it is manslaughter. 

5. Cases cited by Mr. Bishop, held not to sustain his theory.—The court refers 
to the adjudged cases cited by Mr. Bishop, (Craton’s case, 6 Ire. 164; Curry’s 
case, 1 Jones’ Law, 280; Scott’s case, 4 Ire. 409; Hayward’s case, 6 Carr. & P. 157; 
Shaw's case, Ib. 372; Thomas’ case, 7 Ib. 817; King’s case, 2 Va. Cas. 78; 
Iyneh’s case, 5 Carr. & P. 324,) in support of the principle which constitutes 
the charge in consideration, and does not think they sustain the principle an- 
nounced by Mr. Bishop, in support of which they are cited—such principle 
postulating too little as a guide for a jury—the court holding, that while mur- 
der may be committed under the circumstances Jaid down by Mr. Bishop, and 
contained in the said charge, yet such killing is not necessarily murder. 

6. Homicide reduced to manslaughter; murder; questions for jury; words will 
not extenuale homicide.—It is the frailty of human passion, suddenly excited by 
sufficient provocation to an unpremeditated act of violence, which tones homi- 
cide down to manslaughter; while calculation, deliberation, formed design, 
contrivance, brutality, are characteristics of mnrder; and these are always ques- 
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tions for the jury, under appropriate instructions. Mere words, no matter 
how insulting, never reduce a homicide to manslaughter. 

7. Same; principle laid down in Field’s case.—An affray may oceur or sudden 
provocation be given, which, if acted on 1m the heat of passion produced there- 
by, might mitigate homicide to manslaughter ; yet if the provocation, though 
sudden, be not of that character which would, in the mind of a just and rea- 
sonable man, stir resentment to violence, endangering life, or if ‘‘ cooling 
time” had intervened, the killing would be murder. Such homicide may also 
be attended with evidence of express malice—as preparation for the killing, 
the weapon employed, &c. (Approving Field's case, 52 Ala. 348.) 

8. Matters to be observed in charging the jury.—In charging a jury, respect 
should be had to the evidence; and instruction should be given on every hypo- 
thesis of fact, which the testimony may tend to support. The court remarks, 
that ‘we are pleased to observe, that in this case the old, sound, and much 
disregarded doctrine, that ‘no man stands excused for taking human life, if, 
with safety to his own person, he could have avoided or retired from the com- 
bat,” has been given in charge, and must have been acted on by the jury.” 


Appeal from City Court of Eufaula. 

Tried before the Hon. ALpHrvs Baker. 

Defendant, Alexander Judge, was indicted for killing un- 
lawfully and with malice aforethought, one Robert D. Wallace, 
by striking him with a stick or wagon standard. Issue was 
joined upon the plea of “not guilty,” and defendant was con- 
victed of murder in the first degree and sentenced to be 
hanged on Friday, the 27th day of July, 1877. 

The testimony was, that the deceased was foreman of a 
plough squad on the plantation of one Wm. H. Locke, and it 
was. the duty of deceased to report any idleness or miscon- 
duct of the plough hands, and that defendant was one of 
such squad, and a larger man than deceased; that deceased 
had been instructed by Mr. Locke to hurry up idle hands, 
and if they refused to report them. About 11 0’clock on the 
morning of the killing, the hands had come out of the field 
on account of rain, and when the rain had ceased, the defend- 
ant and other hands were going to the lot for their males. 
Defendant being a little slow, deceased remarked to him, 
“Alex, go and get your mule,” to which defendant replied, 
“Ain’t I gwine”; deceased replied, “if you are you are going 
blamed slow,” when defendant said, “if you want me to go 
faster, make me.” Deceased then remarked, “Alex, next 
time I speak to you and you answer me that way, I'll knock 
your blamed mouth wide open.” Defendant then looked 

_back at deceased, but said nothing. Deceased then said, 
“Alex, if you want a difficulty you can get it right now,” to 
which defendant replied, “if you want one you can get it.” 
Deceased then turned towards defendant and, having gone a 
few paces in ordinary gait, put his right hand in his pocket, 
when defendant went to the right, five or six steps from de- 
ceased, and snatching up a wagon standard returned, and 
meeting the deceased struck him two licks on the left arm, 
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which the deceased had thrown up to keep off the blows—the 
right hand of deceased hanging by his side. The defendant 
hit deceased a third time, on the right shoulder, and a fourth 
time, on the head, when deceased fell towards the defendant, 
who struck him a light blow on the back while he was down. 
Deceased jumped up immediately. By this time two persons 
— caught hold of defendant, standing between him and 

eceased. Deceased was standing still, when defendant 
jerked loose from those holding him, with the standard still 
in his hand, and stepped towards deceased and struck him 
on the head, just above the ear, knocking him down—defend- 
ant having both hands on the standard and striking with all 
his force. Deceased got up “looking foolish,” and picked up 
a knife which was lying on the ground shut up, and opened 
it and started towards the defendant, when some one present 
remarked, “shut up your knife, you can’t get to that man 
(the defendant) while he has got that stick in his hand, he 
will kill you.” Deceased then shut the knife, put it in his 
pocket, and went into a house near by and ordered the hands 
to go to ploughing. He then came out of the house, got on 
his horse and rode towards Mr. Locke’s house, about a mile 
off, where he died in a few hours from compression of the 
brain, (as testified by physicians,) produced by a fracture of 
the skull from the blow given by defendant. 

After the close of the evidence, the court charged the jury 
at length ; but the only portions of the charge necessary to 
be considered, from the view taken of the case by this court, 
are stated in the opinion. 

From the judgment of the court below, the defendant now 
appeals to this court. 


SaMvuEL W. Goope and A. H. Merri, for appellant.—l. 
The crime of murder in the first degree, is limited to the 
enumerated circumstances mentioned in § 3653 of the Code. 
Unless the circumstances are just what that section makes 
necessary, there can be no murder in the first degree in Ala- 
bama, that section being the only standard by which the 
crime is to be determined, and containing the only definition 
for the crime in this State. 

2. That part of the charge beginning, “ When an assault is 
made and a resistance or striking back is justified, yet,” &c., 
is erroneous, because it directs attention to a certain selected 
portion of the evidence to the exclusion of others. 


Joun W. A. Sanrorp, Attorney-General, and S. H. Dent, 
contra. 
Vou. LVI 
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STONE, J.—Speaking of section 4295 of the Code of 1876, 
(Rev. Code, § 3653,) the City Court charged the jury, that 
“These are only instances of murder in the first degree, and 
the crime is not limited to a killing under these enumerated 
circumstances.” In this the City Court erred. The section 
of the Code, with marked emphasis, enumerates the circum- 
stances under which a homicide perpetrated becomes murder 
in the first degree, and then adds: “ Every other homicide 
committed under such circumstances as would have consti- 
tuted murder at common law, is murder in the second degree.” 
The statute, in its two branches, covers the whole field of 
murder, and asserts that the crime, when attended with any 
of the enumerated circumstances, falls within the first degree ; 
and every murder, not attended with some of those enumer- 
ated circumstances, falls within the second degree. The 
boundary between the two degrees is clearly defined; and 
when the murder does not come up to the requirements of 
some one or more of the classes enumerated and defined as 
constituting murder in the first degree, it necessarily belongs 
to the second, which is in form and substance a residuary 
clause, and covers the whole ground not previously disposed 


of. 

2. In another branch of the charge, we think the City Court 
erred. The language of the court was, “ When an assault is 
made, and resistance, or a striking back is justified, yet, even 
here, when the striking back or resistance is made with a 
deadly weapon, and the weapon is used in a very cruel man- 
ner, not justified at all by the nature and the danger of the 
assault, the offense amounts to murder.” This instruction 
or definition ignores the nature of the assault thus resisted, 
whether dangerous or not—the reasonable probability of 
escape by retreat—the heat of blood likely to be engendered 
by an assault—the question of cooling time, and the inquiyy, 
never to be overlooked, of a formed design, without which 
— can be no murder, under the facts postulated in this 
charge. 

3. A homicide committed in undue resistance or resent- 
ment of an unlawful assault, or assault and battery, if done 
in the heat of blood caused thereby, before cooling time has 
supervened, and without any previously formed design, is 
but manslaughter. We do not say that murder may not be 
committed in excessive resistance to an assault and battery. 
It frequently is so committed. If one who is assaulted, under 
its cover as a pretext, pursuant to a formed design, either 
general or special, and not in reasonable defense of himself 
from grievous bodily harm, and not in that sudden dethrone- 
ment of the reflecting faculty which such assault may engen- 
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der, slay his assailant with a deadly weapon, this is murder, 
See McManus v. The State, 36 Ala. 285; 2 Bish. Cr. Law, 
§ 736. 

4. Death by excessive resistance of an assault, even when 
cruel, is not always murder. If inflicted pursuant to a formed 
design—or, if there be other satisfactory evidences of pre- 
meditation, then it is murder. On the other hand, if the 
resistance be not greatly disproportioned to the assault, and 
death ensue by misadventure, this is self-defense. If the 
resistance be excessive, and the fatal blow be inflicted in the 
heat of blood, although with a deadly weapon, yet if there 
be no evidence of previous malice, formed design, or such 
evidence of deliberation as to show that reason held sway, 
this is manslaughter.— Tempe v. State, 40 Ala. 350. 

5. We are aware that the charge we have been criticising, 


is copied literally from a part of section 725 (632) of 2d vol- ° 


ume Bishop’s Criminal Law. This is but a part of the sec- 
tion. The context reads as follows: “If the weapon is 
deadly, then, supposing the passion not excited, the offense 
is murder, though committed without any intent to kill. But 
in those circumstances in which the reason is clouded, if the 
party assailed uses a deadly weapon, and kills his adversary 
with it, his offense is only manslaughter.” Then comes the 
section we have been considering, to-wit: “Yet, even here, 
when resistance is made by a deadly weapon, and the weapon 
is used in a very cruel manner, not justified at all by the 
nature and danger of the assault, the offense amounts to 
murder.” 

In support of this last principle, several cases are cited by 
Mr. Bishop. We have examined them all. The strongest 
case is that of State v. Craton, 6 Ire. Cases, 164; an opinion 
by Chief Justice Rurrix. In that case, Craton, the prisoner, 
was in the commission of a great wrong against the marital 
rights of the deceased, in which he persevered and persisted, 
notwithstanding the remonstrance of the deceased. And 
when the prisoner struck the fatal blow, he was in no danger 
of an attack; and was evidently influenced by a desire to 
drive the deceased away, that he might carry out his unau- 
thorized possession of deceased’s wife, and not by any fear 
of danger to himself. Notwithstanding Craton had given 
Harrison, the deceased, such great provocation, and notwith- 
standing the insulting surroundings in which the latter was 
then placed, that great jurist, Rurrin, employed the following 
language: “The court agrees that if Harrison either assault- 
ed or imprisoned Craton unlawfully, it would amount to a 
legal provocation. The question is, whether that was the 


case. There was no actual assault in this case. There was 
You. Lvit. 
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no attempt to strike. There was a mere threat, that the 
deceased would kill the prisoner, if he did not give up the 
other’s wife, and, accompanying the threat, the deceased 
drew his knife. But he made no attempt to use it, unless it 
be that he raised his hand with the knife drawn as the pris- 
oner approached him. But if he did so, that would not be 
an unlawful assault ; for, as the prisoner got from his horse, 
stripped himself, and declared that he would beat the de- — 
ceased, if he did not leave him in possession of his wife, and 
then went at the defendant for the purpose of beating him, 
with an instrument, apparently, from its size, sufficient to 
give a heavy blow, and with the instrument raised, and the 
deceased still sat on his horse, and did not move from his 
place, an attempt, if made by deceased, to strike under those 
circumstances, and supposing the deceased was not wrong in 
stopping the prisoner from carrying away his wife, would 
have been justifiable in self-defense. The prisoner was in 
the act of making the first assault, and that, probably, of a 
grievous kind, and the deceased would have had a right to 
prevent him if he could.” We may add, this was clearly a 
case of murder. 

A later case, in the same court—State v. Curry, 1 Jones’ 
Law, 280—like the one above, contains a fine collection of 
authorities, and is worthy of being consulted. The court 
said, “If two men fight upon a sudden quarrel, and one be 
killed, it is but manslaughter, although the death is caused 
by the use of a deadly weapon. But if, in such case, the 
killing be committed in an wnusual manner, showing evidently 
that it is the effect of deliberate wickedness—malice, not 
passion—it is murder, although there be a high provocation.” 
We consider this a very correct statement of the rule, in both 
its aspects.—See, also, State v. Scott, 4 Ire. 409. 

In the case of Rex v. Hayward, 6 Car. & Payne, 157, the 
court very accurately said, “In a case of death by stabbing, 
if the jury are of opinion that the wound was given by the 
prisoner while smarting under a provocation so recent and 
so strong, that the prisoner might be considered as not being 
at the moment the master of his own understanding, the 
offense will be manslaughter ; but if there had been, after the 
provocation, sufficient time for the blood to cool, and for 
reason to resume its seat, before the mortal wound was given, 
the offense will amount to murder; and if the prisoner dis- 
played thought, contrivance and design, in the mode of pos- 
sessing himself of the weapon, and again replacing it after 
the blow was struck, such exercise of contrivance and design 
denotes rather the presence of judgment and reason, than of 
violent and ungovernable passion.” 
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The case of Rex v. Shaw, 6 Car. & P. 372, showed deliber. 
ate purpose and formed design, and was rightly adjudged to 
be murder, although the homicide was perpetrated in a rep. 
contre.—See, also, Rex v. Lynch, 5 Car. & P. 324; King », 

Jorn, 2 Va. Cases, 7T8—a strong case, showing formed de. 
sign. ‘ 

Tn Rex v. Thomas, 7 Car & P. 817, Baron Parks ruled that 
“The law requires two things—Ist, that there should be the 
provocation ; and, 2d, that the fatal blow should be clearly 
traced to the passion arising from that provocation. There. 
fore, if from the circumstances it appear that the ; 
before any provocation given, intended to use any deal, 
weapon towards any one who might assault him, this would 
show that a fatal blow given afterwards was not to be attrib- 
uted to the provocation, and the crime would, therefore, be 
murder.” 

In the body of the opinion, the court said: “If you see 
that a person denotes, - the manner in which he avenges a 
previous blow, that he is not excited by a sudden transport 
of passion, but, under the influence of that wicked disposi- 
tion, that bad spirit which the law terms ‘malice,’ in the 
definition of wilfal murder, then the offense would not be 
manslaughter. * * And so, if you find that before the 
stroke is given, there is a determination to punish any man 
who gives a blow, with such an instrument as the prisoner 
used, [it was a sword cane]; because, if you are satisfied 
that before the blow was given, the prisoner meant to give 
wound with sugh an instrument, it is impossible to attribute 
the giving of such a wound to the passion of anger excited 
by that blow; for no man who was under proper feelings— 
none but a bad man, of a wicked and cruel disposition—would 
really determine before hand to resent a blow with such an 
instrument.” Referring to a threat made by the prisoner, 
the court instructed the jury, that “if he [the prisoner] 
really intended what he said, and meant to strike any one 
with that instrument who might give him a blow, it is for 
you [the jury] to say whether that intention does not 
amount to that badness of disposition to which I have 
referred.” 

We have now referred to the adjudged cases cited by Mr. 
Bishop in support of the principle which constitutes the 
charge we are considering, and we do not think any or all of 
them sustain the aelneiete announced by Mr. Bishop, in sup- 


aro of which they are cited. As a guide for a jury, it postu 
ates too little, as shown above. 
6. We repeat, we do not say, or intend to be understood as 


affirming, that “where resistance is made by a deadly weapon, 
VoL. LVUI. : 
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and the weapon is used in a very cruel manner, not justified 
at all by the nature and danger of the assault,” this can not 
be murder. Very far from it. Murder may be committed 
under these circumstances ; but such killing 1s not necessar- 
ily murder. It depends on the nature:and instrument of the 
assault which is resisted, and the attendant circumstances, 
as indicating contrivance and design, or fierce passion, sud- 
denly aroused. It is the frailty of human passion, suddenly 
excited by sufficient provocation to an unpremeditated act of 
violence, which tones the offense down to manslaughter; 
while calculation, deliberation, formed design, contrivance, 
brutality, are characteristics of the higher crime of murder. 
And these are always questions for the jury, under appropri- 
ate instructions. But mere words, no matter how insulting, 
never reduce a homicide to manslaughter. 

7. In Fields v. The State, 52 Ala. 348, this court said, “An 
affray may have occurred, or a provocation been given, which, 
if acted on in the heat of passion it would suddenly produce, 
the law, in tenderness to human frailty, would receive as 
mitigating an unlawful killing to manslaughter. If, however, 
the provocation, though sudden, was not of that character 
which would, in the mind of a just and reasonable man, stir 
resentment to violence, endangering life; or if, between the 
time it was given and the killing, ‘cooling time, as it is 
quaintly and forcibly expressed in the older books—time in 
which passion as have subsided, unless wrath had been 
nursed—intervened, the killing would be murder. The malice 
was implied, because violence was carried toe far, or because 
it was supposed the provocation was seized upon to gratify 
revenge. Such a homicide may also have been attended 
with evidences of express malice, as in the preparation for 
the killing, or the weapon employed, or some other evidence 
of = This is a correct, and succinct statement of the prin- 
ciple. 

8. There may be some other parts of the charge not recon- 
cilable with the views above expressed, but we suppose what 
we have said will furnish a sufficient guide on another trial. 
In charging a jury, respect should be had to the evidence— 
and instruction should be given on every hypothesis of fact, 
which the testimony may tend to support. e are pleased 
to observe that in this case, the old, sound, and much disre- 

arded doctrine, that no man stands excused for taking 
uman life, if, with safety to his own person, he could have 
avoided or retired from the combat, has been given in charge, 
and must have been acted on by the jury. It is to be regret- 
ted that this salutary rule is not universally observed by 
juries, without reference to the social standing of the prisoner. 
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Its observance would exert a wholesome restraint on unbri- 
dled passion and lawlessness, and would, in the end, preseryg 
to the commonwealth many valuable lives. But this ques. 
tion more frequently arises on the inquiry between gelf. 
defense and manslaughter, than between manslaughter and 
murder. Still, it mayarise between the latter. 

The judgment of the City Court is reversed, and the cause 
remanded. Let the prisoner remain in custody until dig. 
charged by due course of law. 


Bailey v. The State. 


Indictment for Larceny of Money paid by Mistake, 


1. Lurceny of money paid by mistake; what necessary to constitute.—Where 
A. owed b, two dollars, and, in paying him, made a mistake and gave him a 
one dollar bill, and a ten dollar bill, thinking the latter was a one dollar bill, 
and B. appropriated the money so overpaid, after discovering the mistake 
made by A.,—held, to constitute larceny in B., he must have known, at the 
very time he received the money, that he was receiving more than was intended 
for him, and must then have intended to convert the same to his own use—this 
would be a fraud amounting to larceny. 

2. Same; what amounts to only a civil tort.—If the testimony fails to show 
the intent to convert the money at the time of overpayment, beyond a reason- 
able doubt, then he is guilty only of a civil tort—trover and conversion. 


AppEAL from the Circuit Court of Tallapoosa. 

Tried before the Hon. Jas. E. Cops. 

Defendant, William Bailey, was indicted at the spring 
term, 1877, of said court, for larceny, the indictment being 
in the usual form. 

The State introduced as a witness the prosecutor, one G. 
Fuller, who testified that he was indebted to defendant in 
the sum of two dollars, and upon going to pay said debt, and 
intending to pay only the two dollars, he paid defendant two 
bills; that the room where he paid defendant was rather 
dark, it being cloudy without, and he could not see distinctly, 
and he made a mistake and gave the defendant a ten dollar 
instead of a one dollar bill; that next day witness missed a 
ten dollar bill which he remembered having had before the 
payment to defendant, so, he went and asked defendant if he 
did not make a mistake and pay him a ten dollar bill instead 
of a one dollar bill; and the defendant denied that he was 
so paid. One Jesse Farmer, another witness for the State, 
swore that on a certain Sunday before the indictment, he was 


with defendant and defendant remarked that “he had a secret 
Vou. LVI. 
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that he would tell witness,” and asked witness “if he noticed 
Fuller when he paid him (defendant), some money on the 
day before,” to which witness replied that he saw no mistake ; 
defendant then said that Fuller had made a mistake, and had 
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paid him a ten dollar bill instead of a one dollar bill. Wit- 


ness then asked defendant “what he intended to do about 
it?” Defendant replied that “Fuller had so much money he 
would never detect the loss, but if he missed the ten dollar 
bill, he would make it all right with him.” Afterwards, 
defendant told witness he had spent+he ten dollar bill. 
This being all the evidence, the defendant’s counsel asked 
the court, in writing, to charge the jury that “if they believe 
from the evidence that Fuller, in paying out the money to 
defendant, made a mistake and paid him a ten dollar bill, 
then, before the defendant can be convicted of petit a 
the evidence must satisfy the jury, beyond a reasonable 
doubt, that, at the time the mistake was made, the defendant 
‘knew of the mistake, and with that knowledge received the 
ten dollar bill, and that any subsequent appropriation of the 
money by defendant, without a knowledge of the mistake at 
the time it was made, will not constitute the offense of petit 
larceny.” The court refused to give the charge, and 
defendant’s counsel excepted. 

The defendant now appeals, upon the record, to this court. 


Oxtver & Garrett, for appellant.—l. The charge being for 
larceny, necessarily involves a trespass, accompanied with an 
intent to deprive the owner of his ownership in the property. 
Bish. Cr. Law, vol. 2, p. 675 and notes. 

2. In order to constitute the offense of larceny, the taking, 
and the intent animo furandi must coexist in point of time. 
It is not sufficient that the intent to-convertsit to his own 
use by the defendant was entertained at the time of the con- 
version, but as stated in Wilson v. People, 39 New York, 459, 
“In larceny, the intent to steal must exist at the time of 
taking the property ; it is not enough that the prisoner have 
such intent at the time of converting it to his own use. 
See, also, State v. Coombs, 55 Maine, 477; State v. Brown, 
25 Iowa, 561. 

3. The charge asked by the defendant and refused by the 
court, enunciates the law as stated in Wilson v. People, supra, 
and requires the court to instruct the jury that, before they 
can find the defendant guilty, they must believe from the 
evidence, beyond a reasonable doubt, that defendant, at the 
time he received the money, discovered the mistake, and that 
discovering the mistake at that time, he afterwards, with that 
knowledge, appropriated the money to his own use. Predi- 
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cated as this charge is, upon the proposition of law, that the 
taking and intent must coexist, and that it is not sufficient 
that defendant has that intent at the time of the appropria- 
tion of the money to his own use, the refusal to give the 
charge was error. 

4. It was necessary that defendant should have discovered 
the mistake, made in the payment of the money to him, at 
the time the mistake was made, before any such intent could 
be formed by defendant as would constitute larceny, by any 
after appropriation of the money to his own use. Whatever 
may be the moral turpitude connected with defendant’s con- 
duct, it evidently falls short of larceny. 


Joun W. A. Sanrorp, Attorney-General, contra. 


STONE, J.—Larceny is the felonious taking and carrying 
away of the personal goods of another. To constitute 
larceny under the undisputed facts of this case, the 
defendant must have known, at the very time he received the 
money, that he was receiving too much, and more than was 
intended for him, and must then have intended to convert 
the money to his own use. This would constitute the taking 
such a fraud, as would amount to larceny.— Rountree v. The 
State, 58 Ala. 381. 

On the other hand, if the testimony and circumstances 
fail to establish the facts and intent as above supposed, with 
such full measure of proof as to leave in the minds of the 
jury no reasonable doubt of the defendant’s guilty knowledge 
a intent, at the time he received the money, then he is 
guilty of no crime, but only of a civil tort, known as trover 
and conversion.—State v. Hawkins, 8 Por. 461; State v. Ware, 
10 Ala. 814; Spivey v. Stute, 26 Ala. 90; Wilson v. T’he State, 
1 Por. 118. 

The Circuit Court erred in the charge given, and in the 
refusal to charge as asked. Let the judgment be reversed, 
and the cause remanded. The defendant will remain in 
custody until discharged by due course of law. 
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Mitchell v. The State. 
Indictment for Murder. 


1. Oath to jury; what sufficient recital ; presumption.—A recital in the judg- 
ment entry that the “jury being duly sworn according to law, the issue well 
and truly to try, and a true deliverance make, say upon their oaths,” &., is 
sufficient. The presumption is that the correct oath was administered, when 
it appears that the jury was sworn, unless it also appears that a substantially 
different or defective oath was administered (sustaining Walker's case, 49 Ala. 
370; McCaller’s case, Ib. 40; Crist’s case, 21 Ala. 149, 150; Blair’s case, 52 Ala. 
344; De Bardelaben’s case, 50 Ala. 180; Moore’s case, 52 Ala. 424; Bush’s case, 
Ib. 13; McNeill’s case, 47 Ala. 503; Edward’s case, 49 Ala. 334; Atkin’s case, 
in MS.; McGuire’s case, 37 Ala. 161; and overruling; Johnson’s case, 47 Ala. 
31 and 62; Smith’s case, Ib. 545; Same, 53 Ala. 486; and Murphy’s case, 54 
Ala. 178. 

2. Rites of expert ; physician.—A physician who has had long expe- 
rience in the practice of his profession, and a knowledge of the symptoms of 
the malady of the deceased, is competent to testify as an expert. 

3. Same; what will impair, though not render such testimony inadmisible.— 
Where the physician testified that ‘che would not have come to the conclusion 
that the symptoms of the sickness and the death of deceased was caused by 
poison by arsenic, if he had not heard that there was arsenic in the house,”— 
the force of his testimony would be much impaired by such acknowledgement 
though it would still be admissible, and for the jury to decide whether it 
should influence their verdict. 

4. Service of copy of indictment and list of jurors ; presumption.—In the ab- 
sence of any objection in the court below, or anything in its records showing 
the contrary, it will be presumed that a copy of the indictment and list of 
jurors were duly served upon the prisoner before trial, as required by law. 


AppEaL from Circuit Court of Bullock. 

Tried before Hon. H. D. Crayton. 

The appellant, Robert Mitchell, was indicted at the fall 
term, 1877, of said Circuit Court, for the murder of one Isa- 
belle Hooks, by poisoning with arsenic, and on the 30th of 
April, 1878, was tried and convicted of murder in the first 
degree ; and, on the 2d of May, 1878, was sentenced to be 
hung—the court fixing Friday, June Ist, 1878, asthe day of 
execution. 

On the trial, one Dr. G. A. Tompkins was introduced as 
a witness for the State, who testified that he had been a prac- 
ticing physician for forty years, and that he attended 
deceased in her illness; that when he called to see her she 
was insensible and sleepless, and that her pulse was rapid; 
that he gave her some medicine without effect, and she died 
about twelve hours after he first saw her. He also testified, 
without objection, that he saw Sam Hooks, her husband, 
about the same time, and — Sam and deceased had 
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been suddenly and violently attacked, at the same time, with 
violent cramping in the bowels, vomiting freely a green mat- 
ter, and purging. The State’s attorney then asked witness 
to give his medical opinion as to the cause of the sickness 
and death of deceased, to which defendant objected on the 
ground that sufficient data had not been shown upon which 
to base a trustworthy opinion—the witness, not having been 
asked to state all of the symptoms ; but the court overruled 
the objection, and defendant excepted. The witness then 
gave as his opinion that “the deceased was poisoned by 
arsenic, and died from the effects of the same.” Defendant's 
counsel then asked witness if his medical opinion was formed 
from the symptoms stated, to which witness answered, “No, 
and that he would not have formed that opinion as to the 

oisoning by arsenic if he had not been informed that Sam 
Hooks, her husband, had arsenic in his house for his hogs ; 
but learning this fact, he came to said conclusion from obser- 
vation of the symptoms of the case.” The defendant then 
moved the court to exclude the opinion of witness from the 
jury, upon the ground that it was not, in fact, a medical 
opinion, which motion the court overruled and defendant 
excepted. Other evidence, material to a conviction, but not 
necessary to be here stated, was introduced. 

The court charged the jury that, in order to convict, “they 
must find that deceased came to her death from poison- 
ing by arsenic.” 

The defendant now appeals from the judgment of the court 
below, and makes the following assignments of error : 

. rf The jury that tried the case was not sworn as required 
aw. 

Py The admission of the evidence of the witness, Dr. 

Tompkins. 

3. ‘The defendant was not served in person with a copy of 
the indictment and list of jurors summoned for his trial, in- 
cluding the regular jury, as required by law. 


Fiemine Lean, for appellant. 
Joun W. A. Sanrorp, Attorney-General, contra. 


MANNING, J.—1. The record in this cause recites that 
the jury, “being duly sworn according to law, the issue well 
and truly to try, and a true deliverance to make, say upon 
their oath, that they find,” &c. No objection was taken to 
the form of the bor 4 when it was administered ; and it does 
not misdescribe the parties between whom the jury were to 


decide. The swearing of the jury was, of course, done orally 
VoL. LVI. 
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in the presence of the judge, the prisoner, the prisoner's 
counsel, and the audience which is generally assembled on 
such occasions. All are witnesses to the solemnity; and it 
almost never happens that it is incorrectly performed, by 
misreciting the terms of the oath. Ordinarily, only after the 
verdict has been rendered, and when it is about to be entered 
on the minutes of the court, is any record made therein of 
the swearing of the jury; and then the entry made of this 
is intended to be a record, not of the form of the oath, but 
of the fact that the jury had been sworn and acted under 
oath. A well trained clerk, who understands his business, 
and is duly careful to have the records of his court contain 
a correct and simple account of its proceedings, would not 
write more on this subject than that the jury were sworn 
according to law. And, though the minute entry of this fact 
is often unnecessarily verbose, it is to be understood only as 
a record inartificially made, of that fact, unless it appears 
that it is intended also to set forth the oath itself in the 
the form in which it was taken by the jury. The sum of our 
decisions on the question of error in swearing the jury is, 
that the correct oath will be presumed to have been admin- 
istered, when it appears that the jury was sworn, unless it 
also appears that one wulestnedialle different, or defective, 
was administered. Walker v. The State, 49 Ala. 370; Mc- 
Caller v. The State, Ib. 40; Crist v. The State, 21 Ala. 149-50; 
Blair v. The State, 52 Ala. 344; De Bardelaben v. The State, 
50 Ala. 180; Moore v. The State, 52 Ala. 424; Bush v. The 
State, Ib. 13; McNeill v. The State, 47 Ala. 503; Edwards v. 
The State, 49 Ala. 334; Atkins v. The State,in MS.; McGuire 
v. The State, 37 Ala. 161. The cases of Johnson v. The State, 
47 Ala. 3land 62; Smith v. The State, Ib. 545; Same v. Same, 
58 Ala. 486, and Murphy v. The State, 54 Ala. 178, being con- 
trary to the decisions in the cases, swpra, are overruled. 
There is no evidence in this record that the oath was not 
administered in proper form, and the assignment of error 
thereupon is not sustained. 

2. The physician whose opinion was excepted to at the 
trial, was competent, from his long experience in the practice 
of his profession, and with the knowledge and information 
he was shown to have of the symptoms of the malady of the 
deceased, to testify as an expert. It was for the jury to de- 
cide whether his testimony should influence their verdict for 
or against the defendant. 

3. When, on cross-examination, the witness said that, if he 
had not been informed that there was arsenic in the house, 
he “would not have concluded that the sickness and death 
was caused from poison by arsenic, but learning this fact he 
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came to the conclusion he did, from observation of the sym 
toms of the case, and from having heard that Sam ede 
had arsenic in the house ;” certainly this acknowledgment 
greatly impaired the force of his testimony as evidence 
against the prisoner, but it was not inadmissible. There 
was no error in the refusal to rule it out. 

4. In Paris v. The State (36 Ala. 235), in reference to “the 
silence of the record in the matter of the service of a copy 
of the indictment, and a list of the jurors, two entire days 
[now one day} before the trial, and in the matter of a formal 
arraignment pleaded,” this court said, “although these are 
among the clear legal rights of one who stands charged with 
a capital felony, still—they are not of that high grade—do 
not so enter into the essence of the trial by jury, that the 
record must, in all cases, show affirmatively that they have 
been observed. When, as in this gase, the record affirms 
that the prisoner being brought to the bar pleads not guilty, 
and thereupon a jury is empanneled and the trial progresses 
in usual form to a verdict of guilty, and sentence of the law 
pronounced thereon, . . . [and] no objection or excep- 
tion appears to have been made in the court below, question- 
ing the regularity of any preliminary step in the prosecution, 
we but conform to our former decisions, in presuming that 
all has been regularly done which does not appear by the 
record to have been otherwise.” Numerous cases are cited 
to support this ruling ; and we have heretofore readopted it 
and overruled Robertson v. The State (43 Ala. 325) so far as it 
lays down a different rule in respect to service of a list of 
the jurors upon the prisoner. According to the present 
record, an order was made, after arraignment and plea, set- 
ting a day for the trial and ordering the sheriff to summon 
fifty jurors besides those on the regular panels for the week, 
and that a list of the jurors and copy of the indictment be 
served on the prisoner, &c.; and it is further recited that the 
sheriff returned into open court a venire of fifty persons in 
addition to the regular panels, “from which was duly 
selected, empanneled, and sworn, a jury to try this case.” 
No irregularity in this matter was complained of in the court 
below, and the presumption is that there was not any. 

The judgment of the Circuit Court must be affirmed. And 
inasmuch as the execution of the sentence of said court was 
suspended until the determination of this court be had upon 
the appeal to it, and the day appointed for such execution 
has elapsed, now, in obedience to the statute in such case 
made and provided, this court orders that the sentence of 
the Circuit Court be executed, according to law, on Friday, 
the twenty-third day of August next, in the present year. 


Vou. LVI, 
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Spigner v. State. 
Indictment for Burglary. 


1. Charge that the jury should acquit on the evidence ; when not error to re- 
fuse.—It is not error to refuse to instruct the jury that the prisoner is entitled 
‘to an acquittal on the evidence, unless it is of so weak and indeterminate a 
character that the presiding judge would feel it his duty to set aside a verdict 
of guilt based on it. 

2. Question to prisoner, ‘whether he has anything to say,” &c.; recitals of the 
record; when case not reversed.—Before sentence, on conviction of felony, 
the prison*r must be asked if he has anything to say why the sentence of the 
law should not be pronounced upon him. ‘The main purpose of the inquiry 
is to allow the prisoner an opportunity to make any motion which will pre- 
vent judgment; hence, where the record shows that after verdict, the defend- 
ant moved in arrest of judgment and for a new trial, such recital shows that 
the defendant got the benefit of the rule, and that the question must have been, 
in substance, propounded to him. 


ApprrEaL from the Circuit Court of Chilton. 

Tried before the Hon. JoHN HENDERSON. 

The following proceedings were had on the trial of this 
cause : 

Issue was joined on the plea of not guilty. George Payne, 
a witness for the State, testified that about the 19th day of 
December, 1877, he retired to bed about 9 o’clock at night ; 
that he had about fifty dollars in his pocket ; that defendant 
was in his employ; that before retiring he was exhibiting an 
old Mexican 5 a ha that was with the money, to his sister- 
in-law, who was living with witness, in full view from a room 
in which the defendant then was; that there were several 
rooms in the house ; that when witness retired he put his 
pantaloons (in the pocket of which was the money) near the 
window; that his custom was to lock the outside doors of 
the house, but he could not say that the outside doors were 
locked that night, but that the doors and windows of the 
room in which he slept were closed before he went to bed; 
that when he got up the next morning, all the money was 
gone from his pantaloons pocket except the Mexican dollar ; 
early in the morning he informed his sister-in-law—no one 
else—of the loss of his money ; afew days afterward, one B. 
L. Tarver returned witness some money, which Tarver said 
he had gotton from persons who had gotten it from defend- 
ant, but the witness could not identify any of the bills as the 
money he had lost; that the house in which he was living 
and in which he lost his money, was in Chilton county; that 
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defendant had been in the employ of witness some time, and 
was well acquainted with the ane and while so employed 
he had paid defendant only $5. Witness further testified 
that his wife and sister-in-law staid in the house that night; 
that he saw no signs of his house having been broken open 
and entered, and he could not say whether his house had 
been broken into and entered. 

B. L. Tarver, a witness for the State, testified that some 
days after the money was said to have been taken or lost, he 
arrested the defendant and carried him to the store of one 
_—— Norton, and asked Norton, in defendant’s presence, 
if defendant gave Norton any money, and Norton gave wit- 
ness a ten dollar bill, which he then said he got. from de- 
fendant. Witness asked Norton if he had found any more 
money. He said he had found five dollars more, which he 
had given to Tom Spigner, a brother of defendant. Witness 
then went with defendant to Tom Spigner’s, who, in defend- 
ant’s presence, gave witness a five dollar bill that Tom Spig- 
ner said defendant had given him. Witness then said to 
defendant, “You took more money than this,” Defendant 
replied that he had not taken any money, but had found fif- 
teen dollars. 

One Simmons, another witness for the State, testified that 
in December, 1877, he lived on an adjoining lot to George 
Paine’s, and that defendant was living with Paine ; that ver 
early one morning, a day or two before he heard of the loss 
of Paine’s money, he saw defendant on Paine’s lot, when 
defendant asked witness if he had heard of the “Captain's 
great loss.” Witness said he had not. Defendant said that 
the Captain had lost about forty-two dollars, and asked wit- 
ness what he would do with the money if he should find it; 
would he (witness) give it to the Captain? Witness said he 
would—but he thought the Captain ought to give him the 
two dollars for finding it. Defendant then said that if he 
found it he would keep it. 

Tom Spigner, another witness for the State, testified that 
a short time before he heard of the loss of money by Captain 
Paine, the defendant let witness have a five dollar bill; that 
defendant had other paper money at the time, but witness 
did not know the amount or number, or denomination of the 
bills; that defendant had it rolled up in his hand. 

Defendant was about fifteen years old. 

The foregoing is all the evidence set out in the bill of ex- 
ceptions. 

he defendant asked the court, in writing, to charge the 
jury, “That if they believe the evidence, they must find the | 
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defendant not guilty ;’ which charge the court refused, and 
defendant’s counsel excepted. 

The jury brought in a verdict of guilty. The defendant 
then moved in arrest of judgment, and for a new trial, on the 
ground that the verdict was contrary to the law and the evi- 
dence, which motions the court overruled, and defendant 
excepted. 

The court sentenced the prisoner to the penitentiary for 
two years. The judgment entry does not recite that the 
defendant was asked, if he had any thing to say whether 
sontence of the court should not be pronounced, but sets out 
the other proceedings and motions made by defendant. 

Defendant appeals on the record. 


Wm. A. Cottier, for appellant.—l. The record does not 
affirmatively show that before sentence was pronounced the 
defendant was asked, if he had any thing to say why the 
judgment of the law should not be pronounced against him. 
To sustain a conviction for felony, this must so appear from 
the record.—Crim v. State, 43 Ala. 53. 

2. The record does not affirmatively show that the prisoner 
was personally present in court when sentence was pro- 
nounced upon him. This the record must do upon convic- 
tion of felony.—Peters v. State, 39 Ala. 681. 

3. The corpus delicti not having been proven, as charged 
in the indictment, the conviction is illegal.—Stark. Ev. 9th 
ed. § 862. 

4. Even, if the corpus delicti be established, the State hav- 
ing failed to connect the defendant therewith, the conviction 
is erroneous.—Greenleaf’s Ev. 7th ed. § 30. 

5. The State not having proved, beyond a reasonable 
doubt, that the defendant was guilty as charged in the indict- 
ment, the defendant should have been acquitted.—Murler v. 
State, 2 Ala. 43. 

6. This being a clear case, and one in which the jury could 
not legally bring in a verdict of guilty, the charge asked and 
— should have been given.—Sanders v. State, present 
volume. 


JoHn W. A.Sanrorp, Attorney-General, contra.—1, It does 
not appear that before sentence was pronounced, the prisoner 
was asked whether or not he had any thing to say “in bar or 
preclusion thereof.”’—Perry’s case and Crim’s case, 43 Ala. 
PP. 21 and 53, hold that such an omission is fatal to an 
affirmance of the judgment. But in Ely and Aaron’s case, 
39 Ala. 684—and Taylor’s case, 42 Ala. 529—it was held that, 
unless the record affirmatively showed the question was not 
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asked, the court would presume that it was.—Paris v. State, 
36 Ala. 632; Ben’s case, 22 Ala. 9; William’s case, 3 Stew, 
454; Harrington’s case, 36 Ala. 236. 

2. The record shows that the prisoner was in court when 
the trial was had and the sentence pronounced. The jury - 
alone could determine the sufficiency and credibility of the 
evidence. If the testimony convinced the jury that the 
money owned by Payne had been stolen by the accused— 
unless some misconduct on the part of the jurors were shown— 
the court would not disturb the verdict. The motion for a 
new trial was properly overruled in the court below, and its 
action is not reversable here. 


STONE, J.—The charge asked should not have been given. 
The testimony was not of so weak and indeterminate a char- 
acter, as to require the court to pronounce its insufficiency 
as matter of law. Though circumstantial in all that tended 
to connect the defendant with the offense, it was sufficient 
to go before the jury to be weighed by them. In no case 
should the presiding judge charge on the effect of the evi- 
dence, and pronounce it insufficient to support a verdict of 
guilty, unless, on conviction on such testimony, he would feel 
it to be his duty to set aside the verdict, as not warranted 
by the evidence. Such is not the case in this record. 

2. There was a rule of the common law, that before sen- 
tence, on a conviction of felony, the prisoner must be inter- 
rogated by the court, whether he has any thing to say why 
the sentence of the law should not be pronounced upon him. 
1 Bish. Cr. Proc. $1118. And this court, in Crim v. State, 
43 Ala. 53, announced that doctrine. We have no desire to 
re-examine the question at this time. The main purpose of 
the inquiry and the rule is, that the prisoner, before sentence, 
may have afforded to him the opportunity to make any mo- 
tion which will prevent judgment. The record imforms us 
that after the coming in of the verdict, the defendant made 
two motions: one in arrest of judgment, and the other for a 
new trial, which were severally overruled by the court. These 

e the motions most usually made after verdict, and we 
think the recital that these motions were made, proves that 
the usual question must have been in substance propounded, 
and that, in fact, the prisoner had accorded to him substan- 
tially, all the rule was intended to secure. It would look 
like child’s play to remand this cause, when the only effect 
could be to propound the question to the prisoner, receive 
his answer that he had nothing further to offer, and then 


pronounce the sentence of the law on the verdict of guilty 
Vou, LYtI. 
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heretofore rendered by the jury, and which is free from error. 
Burch v. State, 55 Ala. 136. 
Affirmed. 


Griggs v. The State. 
Indictment for Larceny by Finding. 


[HEAD NOTES TO OPINION DELIVERED BY MANNING, J. ] 


1. Bill of exceptions ; evidence set out therein.—Where certain evidence is 
set out in the bill of exceptions, but it is not expressly stated that such is all 
the evidence given, this court cannot hold that the bill of exceptions contains 
all of the evidence. 

2. Larceny by finding ; what constitutes—Where one was charged with the 
larceny of a sack of coffee picked up or found by him in a public road—held, 
that if the defendant feloniously took and carried away the sack of coffee from 
the public road, knowing when he took it, or having upabedinié, means of 
ascertaining or finding out, who the owner was, he is guilty of larceny. 

3. Same.—The finder of an article lost on a highway has a right to it 
against everbody except the true owner, and may take and carry it away, and 
a subsequent appropriation of it by him is not larceny, though he may then 
know the owner; but if he takes it, even from a highway, animo furandi, with 
the intent to steal it at the time of the taking, he is guilty of larceny. ‘ 

4. Same; proof of intent to steal.—Guilt must be proved by evidence show- 
ing that the intent to steal accompanied the act of taking, and that the con- 
duct of the accused showed a larcenous character from the beginning, and 
that, at the time of the finding, he knew, or had then the means of knowing, 
from marks about the property, or otherwise, who was the owner. 

5. Same; finding in a highway distinguished from finding under other circum- 
stances. -A distinction is made between cases of finding an article dropped in 
a highway, or other place in which it is manifestly lost, and a place in which it 
is unintentionally left or dropped by the owner—for, if there be no such evi- 
dence indicating to the finder, at the time of the taking of the chattel, to 
whom it belonged—if he did not otherwise know it—the law presumes the 
taking was innocent and lawful. 

6. Charges ; when properly refused—proof sufficient to convict.—Where the de- 
fendant asked charges founded on the idea that to make the defendant guilty 
of larceny ‘‘he must, at the time of taking the sack of coffee, have known who 
the owner was ; or, there must have been marks upon it, by which he could 
then be known,” held that such charges state the principle—in the second con- 
dition—too narrowly, and are, therefore, properly refused. The defendant may, 
be found guilty—other things being sufficiently proved—if he has the presen 
means of knowing who the owner is, or if, when he takes the goods into hi 
hands, he sees about them any marks, or otherwise learns any facts, by whic 
he knows who the owner is. 


[HEAD NOTES TO OPINION DELIVERED BY BRICKELL, ©. J. ]* 


1. Larceny by finding; duty of finder.—-If the finder of lost goods knows the 
owner, or, from the facts and circumstances attending the finding, or, from 





*(Nore sy Reporrer.—The judges all concurred in affirming the judgment of 
conviction; but Judges Bricket, and Sronz did not concur in the reasoning 
employed, or, in the principles of law stated by Judge MANn1NG, 80 faras they 
are variant from the opinion delivered by Bricxet1, C. J.) 
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his previous acquaintance with the goods, or, from marks or other indicia on 
them, he has the immediate means of ascertaining the owner, it is his duty, 
legal and moral, to restore them to the rightful owner, and not to appropriate 
them absolutely to his own use, for if he does so appropriate them he is guilty 
of larceny. 

2. Place of finding; material to what extent.—The place of finding is materia} 
only in determining whether the goods are lost, or mislaid, or left by mistake of 
the owner under circumstances which would enable him to return for them. 

3. Taking goods mislaid or left by mistake ; when larceny.—The taker of goods 
mislaid or left by mistake, is guilty of larceny by an appropriation or conver- 
sion of them to his own use, whether the intent to steal was formed at the 
time of, or subsequent to the taking. ° 

4, Larceny committed in any place ; character of taking ; when not changed. 
Larceny may be committed in any place, public or private, in a highway or in 
the dwelling of the owner; and the approved definition of larceny as given by 
Mr. East, (2 East, P. C. 553) is applicable as well to goods lost as to any 
other, and the place where the goods are found is immaterial, - because such 
Gefinition extends to the taking and carrying away of goods ‘from any place.” 
The owner is not, by the loss at any place, divested of the right of property, 
which right draws to it constructively the right of possession. 

5. Trespass as an ingredient ; distinction between taking by finding and by 
trespass.—The finder of lost goods does not commit a trespass in taking pos- 
session of them; there is no violation of the twner’s right of property nor 
invasion of his possession. Larceny generally includes a trespass, but every 
trespass is not larceny, and whether it amounts to larceny depends upon the 
intent at the time, or on the subsequent conversion. If possession is obtained 
by a trespass it is not material whether the animo furundi then existed or was 
subsequently formed, while if possession be obtained by finding, the intention 
to steal must exist at the time of the finding. 

6. Felonious intent must co-exist with the finding ; question for the jury.—If, at 
the time of the finding, the felonious intent does not exist, though there may 
be a subsequent concealment of the goods, or a denial of all knowledge of 
them and « fraudulent appropriation of them, it is not larceny. Whether the 
criminal intent co-existed with the finding is a question for the jury, to be 
ascertained by a caretul examination of the facts and circumstanees attending 
and immediutely following the finding. 


AppraL from the City Court of Eufaula. 

Tried before the Hon. ALPHEUS Baker. 

Defendant, Anderson Griggs, was indicted for stealing a 
sack of coffee, the personal property of one Calvin W. Fenn— 
the indictment being framed in the usual way.: Trial was 
had on the plea of “not guilty,” and defendant was convicted 
and (the offense being grand larceny) was sentenced to 
imprisonment in the penitentiary for three years 

On the trial, the State introduced one Jim James, as a 
witness, who testified, that some time in the fall of 1877, he 
was carrying some goods, the property of said Fenn, on a 
wagon, from Eufaula to Clayton, in Barbour —_ among 
which goods was a sack of coffee—the property alleged to 


have been stolen; that after he had gotten about two miles 
from Eufaula he jumped out of the wagon and adjusted the 
load, and noticed the said sack of coffee in the wagon; that 
after driving another mile, and, while ascending a hill, he 
discovered that said sack of coffee was missing; that he 


drove up the hill and called to one Sam Tullis, who was 
VoL. LVIiI. 
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driving another wagon, and told Tullis to stop, that he 
(James) had lost a sack of coffee; that he then took out one 
of his mules and rode back on the public road to look for his 
coffee, and after riding several hundred yards he came to 
defendant’s wagon, standing near agate that led by a private 
road into the woods from the public road, which private 
road led to defendant’s house. He saw defendant standing 
in the edge of the woods some distance from the public 
road, and defendant seemed to be peeping at him; that he 
called defendant down to the public road and asked him if 
he had seen anything of a sack of coffee that he (witness) 
had lost from his wagon; that defendant said he had seen 
nothing of it; that witness, Tullis, and defendant, thei 
looked for the coffee along the public road and in the woods 
near by, but could not find it; that he (witness) then told 
defendant that no one had passed along the road but him 
(defendant), and that he (defondant) must know where the 
coffee is; that he (witness) then noticed some red dirt (like 
that of the public road) on defendant’s shoulder, which 
caused him to smell of defendant’s shoulder, and he detected 
the odor of coffee; that defendant said he did not have the 
coffee, and had not seen it, and further said that he had been 
pretty much in sight of witness’ wagon all the way from 
Eufaula, until he (defendant) turned out to go to Reeves’ 
gin-house after cotton seed, and that he had come from town 
with a Mr. William Harrison; that his wagon had cotton 
seed in it; that he stopped his wagon at the gate and went 
up into the woods to look for lightwood, and let his wagon 
stand in the public road because if he turned his steers in 
the gate they would go home. Witness further testified 
that the road to Reeves’ gin-house was between Eufaula and 
the Barbour bridge, and about half a mile from the bridge; 
that he had not seen defendant after leaving Eufaula; that 
defendant was not in sight of witness’ wagon, nor did witness 
ever see the defendant until the coffee was lost; that he did 
not see any one after crossing the Barbour bridge until he 
discovered that his coffee was missing; nor had any one 
passed him, going the other way. 

Sam Tullis, as a witness for the State, corroborated the 
testimony of Jim James. . 

The State then introduced said Calvin W. Fenn, who stated 
that the coffee lost was his property, and was worth about 
thirty-four dollars, and that Jim James was hauling said 
coffee, with other goods, along the public road, from Eufaula 
to Clayton. 

William Harrison, being sworn by the State, testified that 
having heard.of the loss of the sack of coffee, he started out 
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to hunt for it; that it was found about-fifty yards beyond | 


the gate through which defendant had to go, and that 
defendant was not obliged in going home to pass by the 

lace where the coffee was; that defendant did not come 

om Eufaula with witness, and that witness did not gee 
defendant that day ; that the coffee was found just over ‘the 
fence by the big road, lying by some bushes, though not con- 
cealed; that if the coffee had been in the road opposite the 
place where found, it could have been seen from where 
defendant’s wagon was standing. 

The above is, substantially, all of the evidence which is 
set out in the bill of exceptions. 

The court charged the jury as follows: “The defendant 
is indicted for grand larceny, and if you believe beyond all 
reasonable doubt that the defendant feloniously took and 
carried away from the public road in Barbour county the 
sack of coffee as yal in the indictment, and that it was 
the property of Calvin W. Fenn, and over the value of twen- 
ty-five icon, and that defendant knew when he took it who 
the owner was, or if he did not know but had immediate means 
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of ascertaining or finding out who the owner was, then he is . 


guilty as charged. But if you believe that, though defend- 
ant took the coffee, that at the time of the taking he did not 
intend to steal it, then you must find him not guilty.” 

Defendant excepted to that portion of the above charge 
which is in italics. 

Defendant then asked the following written charges: 1. “If 
the jury believe from the evidence that if at the time defend- 
ant found the sack of coffee in the highway he did not know 
who the owner was, he is not guilty.” 

2. “Before the jury can convict, they must be satisfied 
from the evidence that the defendant feloniously took and 
carried away the sack of coffee from the ne gp where it 
was dropped, and that at the time he so took it and carried 
it away, he knew who the owner was, or that there were 
marks upon it by which the owner could be known; and if 
both these facts are not proved beyond all reasonable doubt, 
the jury must acquit.” 

3. “ it the jury believe from the evidence that the defend- 
ant found the sack of coffee on the highway and took it up 
and put it over the fence, and at that time did not know the 
owner, and that no marks were on it by which the owner 
could be known, and that afterwards he did find out who the 
owner was, but failed to show where the sack of coffee was, 
the jury must find the defendant not guilty.” 

4. “Unless the jury believe from the evidence, beyond all 
reasonable doubt, that at the time defendant took up the 


Vou. Lym. 
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sack of coffee and put it over the fence (if the jury believe 
he did so take it) that he, the defendant, did not know the 
owner, and that no marks were upon it by which the owner 
could be known, they must find the defendant not guilty.” 

The court refused each of said charges, and defendant’s 
counsel reserved exceptions. 

The giving of the charge by the court, and the refusal of 
the charges asked by defendant, are now assigned as error. 


G. L. Comer, for appellant.—The court erred in charging 
the j that they could convict the defendant whether he 
knew who was the owner of the sack of coffee or not, if he 
had immediate means of ascertaining who the owner was, 
and in refusing the charges asked by appellant.—2 Bish. 
Cr. L. § 841-860 ; People v. Cogdell, 1 Hill (N. Y.) 94; Pe 
v. Anderson, 14 Johnson, 294; Reg. v. Dix, 36 Eng. L. & Eq. 
597; State v. Conway, 18 Mo. 597; Randall v. The State, 4 8. 
& M. (Miss.); Murray v. The State, 18 Ala. 727. 


Joun W. A. Sanrorp, Attorney-General, contra.—The court 
did not err in its charge.— People v. Mc Garsen, 17 Wend. 46) ; 
State v. ’ratt, 20 Iowa, 267. 


MANNING, J.—1. Appellant was indicted for the larceny 
of a sack of coffee. It had dropped from a wagon-load of 
goods while being hauled from Eufaula to Clayton, about 
twenty miles distant, along a highway in Barbour county, 
and was not long aemials on the same day, found, between 
three and four miles from Eufaula, just over a fence by the 
highway, and near some bushes, about fifty yards beyond a 
gate at which defendant’s ox-wagon was standing, and 
through which he had to pass on his way home with his 
wagon. Some circumstances were proved tending to show 
defendant had put the sack where it was found; but he de- 
nied that he had seen it or knew anything about it. It was 
proved that he said he had been “pretty much in sight” of 
the wagon from which it was dropped, from Eufaula for 
about a mile or more, where he had turned off to a gin-house 
to get some cotton-seed, which he had in his wagon; but the 
driver of the other wagon, who had, after this, seen the sack 
of coffee in it, testified that he “had not seen defendant since 
he left Eufaula, that he was not in sight of witness’ wagon, 
nor did witness ever see or hear defendant, or his wagon, 
until after the coffee was lost.” There is no evidence in the 
record that there was any mark on the sack of coffee, or 
other indicium, by which the owner could be known, or any 
other evidence than that mentioned above, that defendant 
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knew who the owner was. But it is not expressly said in the 
bill of exceptions, that it contains all the evidence given, and, 
therefore, we cannot, according to the decisions of this court, 
hold that it does. 

/ 2. There is no error in the charge that was given by the 
judge to the jury. If the defendant feloniously took and 
carried away the sack of coffee from the public road, and 
knew when he took it who the owner was, or had immediate 
means of ascertaining or finding out who the owner was, then 
he was guilty of larceny thereof. It seems to have been for- 
merly held in England, and is:still, or lately, was held in one 
or two of the States of this Union, that the finder of an inan- 
imate chattel that was really lost could not be found guilty 
of stealing it. ‘Lord Coxe lays down the law as drawn from 
the year books, (3 Inst. 107) to be, that if one lose his goods 
and another find them, though he convert them, anime 
furandi, to his own use, yet it is no larceny.” So, “in 
2 East’s P. C. 663, it is expressly stated that where one finds 
a purse in the highway, which he takes and carries away, it 
is no felony, although it may be attended with all those cir- 
cumstances which usually prove a felonious intent, such as 
denying and secreting it.” In the People v. Anderson (14 
Johns. R. 296) from which the foregoing extracts are taken, 
the defendant was indicted for stealing a trunk, which (it was 


believed) had fallen from a stage-coach on the highway and 
been found by him. The court below instructed the jury 


that if he took the trunk with intent to steal it, they ought 
to find him guilty; and that in determining that question, 
they had a right to take into consideration the prisoner's 
subsequent conduct as well as all the circumstances in the 
case. The Supreme Court of New York reversed the judg- 
ment, and said: “The bona /ide finder of a lost article, or of a 
lost trunk containing goods, cannot be guilty of larceny by 
any subsequent act of his in concealing or appropriating to 
his own use, the article or the contents of a trunk thus found. 
. . . There can be no trespass in taking a chattel found 
in the highway, and the finder has a right to keep the 
session against every one but the true owner. How, then, 
can it be that a thing found bona fide, and of which the finder 
has a right to take possession, shall be deemed to be taken 
feloniously, in consequence of a subsequent conversion, b 
denying and secreting it with an intention to appropriate it 
to the use of the finder.” See, also, 7’he pt v. Cogsdale, 
1 Hill, 46 ; Lawrence v. The State, 1 Humph. 228; Porter v. 
The State, Mart. & Yerg. 226. By the words bona jide in the 
passage above, the court meant really, truly—that is, if the 
trunk had not been taken from the stage coach, but had truly 
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dropped from it in the public road, and been there really 
found by the prisoner. 

8. The idea was, that the finder of an article lost on a 
highway, has a right to it against every body else than the 
true owner, and may take it and carry it away. And if he 
subsequently appropriates it to his own use, he does not 
thereby subject himself to punishment as a thief, although he 
may know, when he does so, who the owner is. This is in 
law a conversion only, very dishonest, it is true, but not lar- 
ceny. The prevailing doctrine, though, is that if he take it 
even from a highway, animo furandi, with the intent to steal 
it, and this intent exists when he takes it, he is in law guilty 
of larceny. 

4. But how shall a jury know whether or not the intent 
to steal existed at the time of the taking? The law, in its 
humanity, requires them to presume any one on trial before 
them to be innocent. The guilt of the accused must be 

roved ; and it must be proved by evidence showing that the 
intent to steal accompanied the act of taking, and stamped a . 
larcenous character on his conduct from the beginning. If, 
at the time of finding it, he does not know, or have the imme- 
diate means of knowing whose it is, evidence of a hiding of 
the article or of a disposing of it, afterwards, though only a 
very short time affer'wards, is evidence of the intent then 
existing, in a mind that, perhaps, has just yielded to and 
been overcome by the temptation produced by possession 
and a reluctance to surrender what had not been dishonestly 
obtained. But such misconduct, especially after the owner 
is known, is, in the apprehension of those who have had 
proper moral training, so little better than larceny, that upon 
roof of it, a jury would generally be inclined to convict. 
And yet the defendant might, consistently with all such evi- 
dence, have had no intention to steal the article when he 
found it. The law, therefore, requires that it be further 
shown that defendant, when he found the article, knew who” 
the owner of it was, or had then and there the means of 
knowing whose it was. Says Mr. Bishop (in the 6th ed. of 
his Commentaries on Criminal Law): “A man knowing the 
owner of goods cannot lawfully pick them up without return- 
ing them to him; but a man not knowing the owner can. 
. The doctrine, therefore, is, that if, when one takes goods inte 
his hands he sees about them any marks, or otherwise learns 
any facts, by which he knows who the owner is, yet with 
felonious intent appropriates them to his own use, he is 
guilty of larceny, otherwise not. Some of the cases say if 
é knows who the owner is or has the means of ascertaining ; 
but the better doctrine is, as before set down, because every 
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man, by advertising and inquiry, can find the owner, if he 
is to be found, while the guilt of the defendant must attach 
at the moment, if ever.”—2 Vol. § 882. The doctrine above 
laid down is that Jof thecase of Regina v. Thurbourn, 1 Denn. 
C. C. 387; (2 Leading Crim. Cases, 18) in which Baron Parxg 
delivered a long and well considered opinion. A like con- 
clusion was reached in Zanner’s case, (14 Grattan), by the 
Court of Appeals of Virginia, after a thorough examination 
of the cases, including those mentioned in the elaborate note 
to Regina v. Preston, 2 Lead. Crim. Cases, 31. “We have 
seen, says ALLEN, president of the court, “from the author- 
ities, that where there are no indicia, by which the owner can 
be found, the appropriation to the finder’s use does not 
amount to larceny; for, as it has been held, the finder of a 
chattel actually lost, is not bound to take any means to dis- 
cover the owner. He must know him immediately from 
marks about the property or otherwise.” And in a case like 
the present, it cannot be held that he is bouud to wait by the 
lost goods to see whether the owner will not return for them. 
Peradventure, the person from whose wagon this sack of 
coffee dropped, might not have discovered the loss of it till 
his ie a Clayton. In Commonwealth v. Titus, (16 Mass. 
42), the Supreme Judicial Court of Massachusetts recognized 
a like doctrine, namely, that it should be shown that, when 
the article was found, it was taken by the finder, animo 
Jurandi, and also that he then knew or had reasonable means 
of knowing or ascertaining who the owner was. Said Gray, 
C.J.: “The instruction given did not require the jury to 
be satisfied merely that the defendant might have reasona- 
bly ascertained it, but that at the time of the original taking, 
he either knew or had reasonable means of knowing or 
ascertaining who the owner was. Such a finding would 
clearly imply that he had such means within his own knowl- 


edge, as well as within his own possession, or reach, at that 
time.” 

5. A distinction is made by the courts, between cases in 
which an article is dropped in a highway, or other place in 
which it is manifest] Am and those in which it is intention- 
ally left or ivapel by the owner in other places—as on a 
table in a barber’s shop, or in a garden of the owner, or in 
the prisoner’s store, or by a departing guest at his hotel. 
Speaking of such, Parke, Baron, said: ‘Perhaps these 
cases — be classed amongst those in which the taker is 
not justified in concluding that the goods were lost, because 


there is little doubt he must have believed that the owner 
would know where to find them again, and he had no pre- 


tence to consider them abandoned or derelict.”—Regina v. 
Vou. Lym. 
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Tiurbor, supra. But where the goods are found in a high- 
way, (as is said in the note to Regina v. Preston, 2 Leading 
Crim. Cases, p. 34), “if there are no marks upon the prop- 
erty or other indicia, by which the owner can be found, the 
appropriation to the finder’s use does not amount to larceny, 
although he knew the property was not hisown.” See, also, 
Lane v. The People, 5 dittnan Til. 305, in which it is said: 
“These authorities proceed on the principle that there can- 
not be a felonious intent in taking a chattel from the high- 
way, which has no marks about it to designate the owner, 
the finder in such case having the right to take and retain 
the possession against every one but the owner.” Perhaps 
it would be more correct to say, that, without some such 
evidence indicating to the finder at the time of the taking of 
the chattel, whose it was, if he did not otherwise know it, the 
law presumes that he took it, innocently and lawfully, be- 
cause he might doso. By departing from this rule we should 
obliterate a well defined boundary, on one side, of the crime 
of larceny. It is wrong in policy and in law to substitute 
vague ideas in the place of a clear criteridn, to juries that 
have to consider the evidence in such cases And if we 
resolve to do so, it seems to me, that to be consistent, we 
ought to go yet further, and disregarding precedents, decide 
that the finder of a lost chattel shall be held to be a bailee 
of it for the owner, and like a hirer, who knows the owner of 
the property he is getting, and by his own act procures it 
from him, must be held to have obtained it in the first 
instance with a felonious intent, if he afterwards appro- 
priates it to his own use. But the hirer, in such a case, not 
only converts the chattel to his own use, but perfidiously 
breaks the plighted faith implied in the contract of bailment, 
that he will return it; for which reason he may well be sup- 
posed to have gotten it with a felonious intent. 

6. The charges asked for defendant, and. refused, all are 
founded on the idea, that to make the defendant guilty of 
larceny, either he must at the time of taking the sack of 
coffee, have known who the owner was, or that there must 
have been marks upon it by which he could then be known. 
The second condition is too narrowly expressed. Tie defend 
ant, according to the rule laid down, may be found guilty— 
other things being sufficiently proved—if he has the present; 
means of knowing who the owner is, “by marks on the 
goods, or otherwise,” or, according to Bishop, if, when he 
takes the goods into his hands, he “sees about them any 
marks, or otherwise learns any facts, by which he knows who 
the owner is.” It is thus implied that such knowledge may 


be obtained otherwise than by marks only on the goods. 
(28) 
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Consequently there was no error in refusing those charges, 
Let the judgment of the City Court be affirmed. 


BRICKELL, C. J.—1. It seems at one time to have been 
a generally received opinion that lost goods were not under 
any circumstances the subject of larceny. Whether a careful 
and just examination of the older authorities would support 
the opinion, is not now matter of importance. If it ever 
prevailed, it must have been admitted with the limitation 
expressed by Lord Hale, who says: “This taking of treasure- 
trove, waif, or stray, must be when the party that takes them, 
really believes them to be such, and colours not a felonious 
taking under such a pretense, for then every felon would 
cover his felony with that pretense.”—1 Hale, Pleas of the 
Crown, 506; 2 Russ. Crimes, 12. The doctrine has been 
repudiated in England, and it never found the least counten- 
ance, so far as we can discover, in but two cases in this 
country, the one in Tennessee, (Porter v. The State, M. 
& Yerg 226,) and the other in New York, (People v. Anderson, 
14 Johns. 293). The decision in Tennessee rests on the 
reasoning that as a trespass is not committed in taking 
goods lost thev are not the subject of larceny. The same 
reasoning has led the same court to the anomalous ruling, 
that if goods are fraudulently obtained under a pretense of 
hiring, but with the intent of stealing, and selling them, 
there can be no larceny, as there was no trespass committed 
in obtaining possession._—Felfer v. State, 9 Yerg. 297. The 
New York case was decided by a divided court, (‘THompsoy, 
C. J., dissenting), and has not been approved by other courts. 
Tanner v. Commonwealth, 14 Gratt. 635; Ransom v. State, 
22 Conn. 153. It is said of this case, in People v. Swan, 
1 Park. Cr. Rep., by Wittanp, J., that the particular facts 
are not detailed, but it is assumed that the owner had lost 
the goods, and that the defendant was an honest finder. 
And in People v. McGarren, 17 Wend. 463, it is said of it, 
that it did not appear that the defendant knew, or had the 
means of knowing, who was the owner of the property. 
There can be no other ground on which the case can be sup- 
ported. The finder can not be honest, if he knew, or from 
the facts and circumstances attending the finding, or from 
his previous acquaintance with the goods, or from marks or 
other indicia on them, he has the immediate means of ascer- 
taining the owner. It is then his duty, legal and moral, not 
to appropriate them absolutely to his own use, or to convert 
them, but to restore them to the rightful owner. This seems 
to us unquestionably the doctrine in England, since the case 
of Regina v. Thurbourn, 1 Den. C. C. 387, in which Pa rxg, B., 
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after referring to the older authorities, says: “Tt appears, 
however, that goods which do fall within the category of lost 
goods, and which the taker justly believes to have been lost, 
may be taken out and converted so as to constitute the 
crime of larceny, when the party finding may be presumed 
to know the owner, or there is any mark upon them pre- 
sumably known by him, by which the owner can be ascer- 
tained.” In the conclusion of his opinion, it is said: “The 
result of these authorities is, that the rule of law on this 
subject seems to be, that if a man find goods that have been 
actually lost, and appropriates them, with intent to take the 
entire dominion over them, really believing when he takes 
them that the owner can not be found, itis not larceny. But 
if he takes them with the like intent, though lost or reason- 
ably supposed to be lost, but reasonably believing that the 
owner can be found, it is larceny.” Later English cases, 
while not agreeing with some of the reasoning, and some of 
the principles stated by the learned Baron, have fully recog- 
nized the doctrine that lost property is the subject of larceny. 
In Regina v. Christopher, Bell, C. C. 22, referred to in 
2 Heard’s Lead. Cr. Cases, 424, it is said by Hu, J., that 
“two things must be made out in order to establish a charge 
of larceny against the finder of a lost article. First, it must 
be shown that, at the time of finding, he had the felonious 
intent to appropriate the thing to his own use; and this is 
founded on the rule laid down by Lord Coxg, and referred to 
and acted upon in Regina v. Thurbourn. The other ingre- 
dient necessary is, that at the time of the finding he had 
reasonable ground for believing that the owner might be 
discovered, and that reasonable belief may be the result of 
a previous knowledge, or may arise from the nature of the 
chattel found, or from there being some name or mark upon 
it, but it is not sufficient that the finder may think that by 
taking pains the owner may be found; there must be the 
immediate means of finding him.” 

2. Before and since these decisions, the courts of this 
country have made no other distinction between goods lost, 
and those in any other situation, than that, at the time of the 
finding the intent to steal must exist, and the finder must 
know, or have the reasonable means of knowing or ascertain- 
ing the owner.—3 Green. Ev. § 159, and authorities referred 
to in the notes; 2 Heard Lead. Cr. Cases, 423-432; 2 Bish. 
Cr. Law. §§ 878-883 ; Commonwealth v. Titus, 116 Mass. 42. 
The place of finding is material only in determining whether 
the goods fall in the category of lost goods, or of po 
merely mislaid, or put down and left t mistake of the 
owner, under circumstances which enable him to know where 
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they were, and at a place to which he would naturally return 
for them.—Lawrence v. State, 1 Hum. 228; Pritchett v. State, 
2 Sneed, 285; Pyland v. State, 4 Sneed, 357; State v. Brick, 
2 Harrington, 530; People v. McGarren, 17 Wend. 460; Regina 
v. Kerr, 8 Carr. & Payne, 176; Regina v. Peters, 1 Carr. & 
Kir. 245; Cartwright v. Cartwright, 8 Vesey, 406; Merry v. 
Green, 7 Mees. & Wels. 623. 

3. The taker of goods mislaid, or left by mistake, is guilty 
of larceny by an appropriation or conversion of them to his 
own use, whether the intent to steal was formed at the time 
of or subsequent to the taking. 

4. Larceny may be committed in any place, public or 
private, in a highway, or in the dwelling of the owner. In 
Ransom v. State, 22 Conn. 156, the court quotes, with appro- 
bation, the definition of larceny, as given in 2 East, P. C. 553, 
which Professor Greenleaf says, is the most approved defini- 
tion: “The wrongful or fraudulent taking and carrying away, 
by any person, of the mere personal goods of another, from 
any place, with a felonious intent to convert them to his (the 
taker’s) own use, and make them his own property, without 
the consent of the owner.”—3 Green. Ev. § 150. The court 
proceed to say, each branch of this definition is strictly, and 
according to the meaning which bas been uniformly attached 
to it by judicial construction, applicable as well to goods 
lost, as to any other.” And further, the court say: “It is 
certainly not impossible, from the nature of the case, for a 
= who discovers the goods of another which have been 

ost in a highway, or any other place, to form a fraudulent 
intention to appropriate them to his own use, and to take 
them with that intention. The place where they are found 
is immaterial, as it respects the offense of larceny, because 
the definition of it extends to the taking and carrying away 
of goods “from any place.” There is nothing in the circum- 
stance, that they were there, because they were accidentally 
lost, which any more precludes the possibility of —_—s 
such a fraudulent intention, than if they had been place 
there designedly by the owner. This is so far from being 
true, that the very fact, that they were apparently thus lost, 
and that their location is therefore unknown to the owner as 
well as others, and also that he is unknown, or the loss 
undiscovered, may and often does constitute a motive, on the 

art of the finder, arising from the difficulty of detection, and 

ope of impunity, which induces him to take possession of 
the property, and convert it to his own use.” Nor does the 
finder acquire any other or greater right, nor are his duties 
in any respect changed, because the goods are lost and found 
in a highway. He may lawfully take possession of them, 
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when they are lost, wherever they may be found. And when 
found, his duty is to keep them for the owner. The owner 
is not by the loss at any place divested of the right of prop- 
erty, and that right draws to it constructively the possession. 
The finder, it is true, may retain, them against all the world 
but the owner. So may every other possessor of personal 
property retain it, however tortiously, or criminally, the 
possession was obtained, against all but the owner, or some 

erson connecting himself with the title of the owner. 
1 Chit. Pl. 170; 1 Waterman on Trespass, 507; Jarry v. 
Brown, 34 Ala. 159. 

5. The finder of lost goods does not commit a trespass in 
taking possession of them—he does merely a lawful act, 
though he may know the owner or have the immediate means 
of ascertaining him. There is no violation of the owner’s 
right of property, nor invasion of his possession. Larceny 
generally includes a trespass; yet every trespass is not lar- 
ceny. Whether it is larceny, depends on the intent at the 
time of its commission, or on the subsequent fraudulent 
appropriation and conversion of the goods. If possession 
is obtained by a trespass, it is not material whether the 
animo furand: then existed, or was subsequently formed. 
Commonwealth v. White, 11 Cush. 483; State v. Coombs, 
55 Maine, 477. A-distinction arises between the taking of 
lost goods, and a taking by a trespass—the intention to steal 
must exist at the time of the finding—no subsequent forma- 
tion of that intention will convert the taking into a felony, 
though the owner be known.—2 Heard’s Lead. Cr. Cases, 425. 

6. If at the time of the finding the felonious intent did 
not exist, though there may be a subsequent concealment of 
the goods, or a denial of all knowledge of them, and a fraudu- 
lent appropriation of them, the offense is not larceny. 
Whether the criminal intent coexisted with the finding, is a / 
question for the jury. It may be a question of difficulty, 
but it is to be ascertained by the jury just as the intent with 
which any act is done is ascertained—by a careful examina- 
tion of the facts and circumstances attending and immedi- 
ately following the finding. We quote again from the case 
of Ransum v. State, supra, “for the purpose of showing such 
intention, inquiries as to his” (the dnder's) “conduct, and all 


the circumstances preceding, accompanying, or following 
such taking, so far as they are relevant, are, as in all other 
cases of a similar accusation, admissible; and when the 
goods were obtained by finding, it is from the nature of the 
case, very important to ascertain, whether the accused knew, 
or had the means of knowing, the owner, or endeavored to 
discover him, or made known or concealed his acquisition ; 
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and, generally, how he conducted with the goods, in order to 
determine whether he intended originally to convert them to 
his own use, or to restore them to the owner. No arbitrary 
or artificial importance or effect is attached to these circum- 
stances, when they are disclosed by the evidence; they are 
only evidential of the intention of the accused, and, as such, 
to A weighed by the jury.” 

We all concur in affirming the judgment of conviction; 
but a majority of the court do not concur in the reasoning 
employed, or in the principles of law stated by our brother 
MANNING, so far as they are variant from this opinion. 


Collins v. Whigham. 


Action for Conversion of Crop on which Plaintiff Claims Lien 
Jor Rent. 


1. Several instruments relating to one contract ; construed together.—Where a 
bond for title is given, and written instruments are executed whereby a pur- 
chaser promises to deliver three bales of cotton annually, as the consideration 
of the purchase of lands, and they concern the same subject matter, the en- 
dorsements thereon being simultaneously executed, they must be construed 
together as if they were a single instrument. 

2. Contract in the alternative ; election. —Where a contract is in the alterna- 
tive, conferring on one party the right to become the purchaser of land by 
delivering annually a certain quantity of cotton, or to deliver a smaller quan- 
tity as rent and become a tenant, such party has his election to become pur- 
chaser or tenant within the time for paying the first annual installment ; after 
which, on his failure to elect, the other party can treat him as either a pur- 
chaser or tenant ; but an election once made by either party is irrevocable. 

3. Same; actual performance necessary.—An election made either by the 
party himself or his personal representative depends on the actual perform- 
ance of either one or the other of the alternative stipulations. 

4. Statutory lien for rent; arises from what relation.—The lien the statute 
creates for the payment of rent arises only from the relation of landlord and 
tenant, and not from that of vendor and vendee. 

5. Same; relation created by election, refers back to contract.—Whenever the 
election is manifested by a performance or non-performance of the stipula- 
tions, all the rights and incidents of the relation, as between the parties, and 
all persons who have, with notice, acquired rights which may be impaired, 
will attach from the time of making the contract. 

6. Same; where a third party had notice of such a contract, and knew it 
could be converted into'a contract of renting at the election of either party 
thereto, whatever right or interest he might acquire in crops (cotton) grown 
on the premises would be subordinate to the landlord’s lien for rent. 


AppraL from the Circuit Court of Pike. 
Tried before the Hon. H. D. Ciayron. 
This action was brought on the 1st of February, 1877, by 


Elizabeth Whigham against Nace Collins, to recover two 
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hundred dollars for the alleged conversion by him of three 
bales of cotton, which cotton was grown on the premises of 
plaintiff, by her tenant, one Elisha Wilkes. The facts of the 
case are as follows: The plaintiff (appellee) agreed with 
said Wilkes to sell certain premises of plaintiff to Wilkes on 
condition that Wilkes pay her fifteen bales of cotton of 500 
pounds each, deliverable in Clayton, Barbour county, in five 
annual installments, of three bales each, on the first day of 
November of each year—the first installment to be delivered 
in November, 1875; and if the said Wilkes should fail to 
deliver said cotton each year, it was agreed that he should 
pay two bales rent each year so long as he remained on the 
land. In pursuance of said agreements, the appellee exe- 
cuted her bond to make good the title in said land to Wilkes 
upon his making good the payment of said annual install- 
ments; and said Wilkes executed his several promissory 
notes in favor of appellee for the annual payment of said 
installments, with an endorsement as follows, upon each 
note: “If the face value of this note is not paid as pur- 
chase-money, then the said Wilkes is only to pay two five 
hundred weight bales of cotton as rent for certain lands.” 
These notes and endorsements were dated December 13th, 
1875—the date of the bond for title. 

The evidence shows that said Wilkes failed to make good 
said installments, but in the year 1876, his son, under his 
directions, hauled two bales of cotton to Clayton with which 
to pay the rent; that after said agreements between appel- 
lee and Wilkes, and before the first note to pay the first in- 
stallment was due, the defendant (appellant) received three 
bales of cotton from Mrs. Wilkes, the widow of said Wilkes, 
the latter having died since the agreement, on which defend- 
ant had a mortgage executed after said agreement. The 
bill of exceptions recites that “the proof showed that the 
defendant had notice of plaintiff’s claim or lien on said cot- 
ton.” 

The above being all the evidence, the court, at the request 
of plaintiff, in writing, charged the jury that “if they believe 
the evidence, they must find for the plaintiff,” to which de- 
fendant excepted. The giving of this charge and the rulings 
of the court admitting said bond, notes and endorsements as 
evidence, are now assigned as error. 


W. D. Woop, with whom was Parks & Hupparp, for appel- 
lant.—l. The rights of the parties depend upon the con- 
struction given the several instruments, which must be con- 
strued together.—2 Parsons on Contracts, § 15. 

2. Until the election was made, there was no tenancy, and 
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Collins having purchased the cotton before that election was 
made, he acquired a title which cannot be disturbed. I¢ 
would be a violent construction to say that the non-payment 
of the purchase-money would take away Mrs. Whigham’s 
rights as vendor. She could file her bill to enforce the ven- 
dor’s lien, and that right continues until the contract is 
rescinded. Her lien depends as much upon this election as 
upon the non-payment of purchase money. This right of 
election is in the obligee to the bond for title.—2 Pars. on 
Contr. § 21; Jackson v. Myers, 3 John. 389; 16 John. 173. 

3. The lien of landlord under our statute is made to de- 
pend on two things—a contract to pay rent, and the relation 
of landlord and tenant.—Hadden v. Powell, 17 Ala. 314; 
Tucker v. Adams, 52 Ala. 379. 


JoHN D. GarDNER, contra.—l. There was nothing in the 
agreement between Mrs. Whigham and Wilkes inconsistent 
with the relation of landlord and tenant.—See 3d Head Note 
in Seabury v. Stewart & Easton, 22 Ala. 207. 

2. The charge of the court was given in reference to the 
undisputed fact that the defendant had gotten possession of 
cotton which was covered by plaintiff’s lien. The bill of ex- 
ceptions states that “the proof showed’ that the defendant 
had notice of the plaintiff’s claim or lien on said cotton.” 


BRICKELL, C. J.—1. The bond for title, the instruments 
by which Wilkes promised to deliver the three bales of cot- 
ton annually, as the consideration of the purchase of the 
lands, and the endorsements thereon were cotemporaneously 
executed, relate to the same transaction, and must be con- 
strued together as if they were a single instrument.—Sewall 
v. Henry,9 Ala. 24. 

2. The contract which they import is in the alternative, 
conferring on Wilkes the right either to become the pur- 
chaser of the lands by delivering the number of bales of cot- 
ton specified annually as the consideration of the purchase, 
or, to deliver a smaller number as rent, and become a tenant. 
Whether he would become a purchaser or a tenant rested in 
his own election, until the time for the payment of the first 
annual installment. The principle is, that “in case an elec- 
tion be given of two several things, always he that is the 
first agent, and which ought to do the first act, shall have 
the election.” If he failed to make the election at that time, 
then Mrs. Whigham could elect to treat him as a purchaser, 
bound to the delivery of the cotton specified as the consid- 
eration of the purchase, or as a tenant liable for the less 


quantity as rent. The election once made by either was, 
Vou. Lym. 
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without the consent of the other, irrevocable.—Chitty on 
Con. 1061. 

3. The evidence seems undisputed that in 1876, before the 
maturity of the first note or instrument, Wilkes directed his 
son to take two bales of cotton to the gin for the purpose of 
paying the rent, indicating that he intended to elect to as- 
sume the relation of tenant, and not that of purchaser. Mrs. 
Whigham was not informed of this intention, and the death 
of Wilkes prevented him from consummating it. After his 
death, there was no election by his personal representative, 
so far as is shown by the bill of exceptions. The election, 
whether made by Wilkes or his personal representative, de- 
pended on actual performance of one or the other of the al- 
ternative stipulations—either the payment of the quantity 
of cotton specified as the consideration of the purchans, or 
of the quantity specified as rent. There being no perform- 
ance, Mrs. W., as she had the right, elected to treat it as a 
contract of renting, and not of purchase. 

4. The lien the statute creates for the payment of rent, 
arises only from the relation of landlord on tenant, and not 
from that of vendor and vendee.—Z'ucker v. Adams, 52 Ala. 
254; Hadden v. Powell, 17 Ala. 314. The existence of the 
relation, may rest in the election of the parties, and depend 
on the performance by the tenant of one or the other of the 
alternative stipulations in the contract into which he enters. 

5. When the election is manifested, or there is perform- 
ance, or non-performance of the alternative stipulations, 
creating the relation, the act must be referred to the time of 
gen, the contract, and the relation regarded as commenc- 
ing and continuing from that time. All the rights and inci- 
dents of the relation, as between the parties, and all persons 
who have not, without notice, acquired rights which may be 
impaired, will attach from the time of making the contract. 
The landlord will become entitled to the lien for the pay- 
ment of the rent, the statute creates, and may, for its en- 
forcement, pursue the statutory remedy. 

6. The appellant had notice of the contract between Wilkes 
and Mrs. Whigham, and having notice of it, knew that it 
could be converted into a contract of renting at the election 
of either. Whatever right to, or interest in the cotton grown 
on the premises he acquired, was subordinate to the lien of 
Mrs. Whigham. 

The rulings of the Circuit Court were in accordance with 
these views, and the judgment is affirmed. 
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Purswell v. Brooks. 
Bill in Equity to Enforce Vendor’s Lien. 


1. Failure to assign errors ; case affirmed.—Where an appeal is taken to the 
Supreme Court, in a chancery case, the decree of the chancellor will be 
affirmed if there is no assignment of errors. 


APPEAL from the Chancery Court of Dale. 

Heard before the Hon. N. S. Granam. 

The bill in this case was filed by Esau Brooks, appellee, 
against Gabriel Purswell. The averments of the bill are, 
that in the winter of 1867-8, said Brooks sold and coaveyed 
to Purswell certain lands, executing his deed therefor, and 
turning over the possession to said Purswell. In payment 
of said land, aa Purswell executed two promissory notes, 
upon which a number of payments have been made; that 
said conveyance was the sole consideration of the notes, of 
which the following are copies, showing the payments made: 


“$750. On or before the first day of January next, I 

— to pay E. Brooks, or bearer, the sum of seven hun- 

red and fifty dollars, for a certain piece of land known as 

the (here the land is described by metes and bounds), in 

Dale county, Alabama. This, third day of February, 1868. 
G. PURSWELL.” 

“Received on the within note one hundred bushels of corn, 
(@, $1.00 per bushel, $100.00 ; 25th October, 1869. 2,072 lbs. 
lint cotton, @ 25 cents per pound, $518.50; 25th November, 
1869. From the hands of Wm. Bateman, April 15, 1872, one 
hundred and sixty dollars. From Wm. Wise, on sixth of 
May, 1870, thirty-eight dollars.” 

“3750. By the first of January next, I promise to pay E. 
Brooks, or bearer, the sum of seven hundred and fifty dol- 
lars, for a certain piece of land known as the (here the land 
is described). This, 18th day of November, 1867. 

G. PuRSWELL.” 


“Received on the within note one hundred dollars, part in 
corn and part in money, first January, 1868; one hundred 
dollars on third of February, 1868 ; fifty dollars first April, 
1868 ; fifty dollars on 22d April, 1868 ; fifty dollars on 26th 
Feb. 1869; one hundred and seventy-eight and 22-100 dol- 
lars on 26th March, 1869; of J. K. Thompson, eleven and 
50-100 dollars, 20th March, 1873.” 


VoL. LVL. 
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The bill prayed to have the notes declared a lien upon the 
land, and, if necessary, that the property be sold for the pay- 
ment thereof. 

The said Purswell filed his answer to the bill, admitting 
several of the allegations of the bill, and alleging certain 
additional payments on said notes, which are not credited, 
and denying that any more is due upon said notes; and also 
interposed the plea that “the said notes upon which this 
action is founded, are usurious and void for the interest due 
thereon.” 

The Chancellor rendered his decree granting the relief 

rayed 7 the bill. No assignment of errors seems to have 
en made. 


Miican & Biackmay, for appellants. 
CARMICHAEL & MAULDIN, contra. 


STONE, J.—The present case must be affirmed for want 
of an assignment of errors. 

We have looked through the record, and are satisfied the 
notes are not tainted with usury. The thirty bushels corn, 
and twenty dollars cash, are satisfactorily explained. As to 
the disallowance of ati alleged additional payment, we are in 
doubt, even if it were presented by an assignment of error, 
whether the testimony convinces us that the register erred 
in its rejection. But, as we have said, there is no assign- 
ment of errors, and the decree of the chancellor must be 
affirmed on that ground. 


Morris et al. v. Morris. 
Bill in Equity for Final Settlement of Executor. 


1. Sale by, and purchase from executor; estoppel.—An executor and purchaser 
from him are estopped, so far as they are personally concerned, trom contro- 
verting the legality of their own sale and purchase. 

2. Same; what not necessary inquiry.—Where a bill does not seek to set aside 
sales made by an executor, but, on the contrary, ratifies and confirms them, 
the court need not inquire whether such sales were or could have been made 
under powers contained in the will, or under orders of the Probate Court. 

3. Bill to recover legacy from executor; proper parties defendant.—Where a bill 
seeks primarily and mainly to recover of an executor and his sureties, a legacy, 
the executor, his sureties, and the other legatees under the will, are necessary 
parties defendant. 

4, Money in circulation during the war; judicial knowledge.—The court takes 
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judicial knowledge of the fact, that during the prevalence of the late civil war, 
neither gold, silver, nor United States money circulated in Alabama; but that 
during said war, until the downfall of the Confederacy in 1865, Confederatg 
States treasury notes, and their convertible equivalants, composed the only 
circulating medium. 

5. Sale by personal representative for Confederate money; when no devastayit 
committed. —Where a personal representative, in good faith, received Confed- 
erate money in the course of administration, he did not thereby commit g 
devastavit, or incur a greater liability than to account for the honest and faith. 
ful administration of the same. 

6. Multifariousness; what is not.—Where a bill contains a feature in which 
there is no equity, all the averments in that connection will be treated ag 
redundant, and they will not make the bill multifarious. 

7. Necessary proofs; failure to make.—T. W. was entitled to one-eighth of 
testator’s estate, but died leaving three children, of whom complainant is sole 
survivor, the other two children having died at the ages respectively of 14 and 
12; bill. was filed by the survivor, seeking to recover the entire one-eighth, 
which fell to him and the other two children, the averment being that the 
other two died leaving no debts: Held, 1. Such averment is very material to 
complainant’s right to recover the interests of the two deceased children, 
2. That without proof sustaining said averment, the complainant can only 
recover the one-third interest of the one-eighth which would have fallen to 
his father. 

8. Guardian ad litem; written acceptance of, not necessary—In proceedings in 
the Probate Court, written acceptance of appointment as guardian avd litem is 
not necessary. It is enough if the record shows that he did accept and 
serve. 

9. Final settlement of executor and decree of Probate Court; failure of record to 
show.—This court feels bound to hold, that the record in this case fails to 
show a valid final settlement and decree, so far as the present complainant and 
his brother and sister are concerned. As to their interests it names no person 
as plaintiff ; hence the present proceeding must be treated as an application to 
recover the one-third of the one-eighth, as stated in 7th head-note, supra. 

10. Executor may retain — due him; when claim too small for cha 
jurisdiction. —Where the entire debt due an estate from the executor omountel 
to $2,850, and his legacy and commissions were $2,809, he was authorized to 
retain the amount due him out of the $2,850, leaving him to account for the 
small residuum of $50; and where the complainant is entitled to only 1-24 
(4 of §) of such residuum, his claim is too small for chancery jurisdiction. 

11. Faithful administration by executor, of Confederate funds.— Where an exe- 
cutor had in hand, in 1864, nearly one thousand dollars Confederate currency, 
in trust for complainant, who was a minor residing in Texas, where the exe- 
cutor could not reach him, and the will directed the executor to retain it, and 
there is no averment or proof that he could have invested it with profit, and it 
became valueless in his hands at the close of the war and before he could 
obtain access to complainant, and the identical money was deposited in the 
Probate Court by the executor, where it now remains, and he dealt the same 
way with his own funds,—such facts present a strong case of faithful adminis- 
tration. 


AppEAL from Chancery Court of Perry. 

Heard before the Hon. CHarLes TURNER. 

The bill in this cause was filed on the 11th of February, 
1873, by James B. Morris, appellee, against William G. Mor- 
ris and others, appellants, to compel the settlement of the 
administration of said William G. Morris, as executor of the 
estate of one Thomas N. Morris, deceased, and to enforce, in 
favor of complainant as against defendant, Jonn Chapman, a 


lien for the purchase-money of certain lands, purchased by 
Vow, Lymm. 




















1877.1 OF ALABAMA. — 445 


(Morris et al. v. Morris. } 


him of. the executor, and alleged to have been paid for in 


Confederate money. ; 
There were several demurrers to the bill, which were over- 


Upon final hearing, the Chancellor rendered his decree as 
follows: ‘The court is of opinion that the complainant is 
entitled to the relief prayed for in his bill. And, it appear- 
ing that, as against this complainant, there has been no valid 
final settlement of said estate, it is ordered that this court do, 
and it hereby does, assume jurisdiction of the final settle- 
ment of said estate, so far as the interest of the said com- 

lainant therein is concerned. And to this end it is ordered, 
adjudged and decreed, that it be referred to the register of 
this court to take and state an account between William G. 
Morris, the executor of said estate, and said estate, in which 
said account the said register will charge said executor with 
the value, in good money, on the 7th day of April, 1863, of 
the personal property of said estate by him on that day con- 
verted into Confederate currency, allowing him all just and 
proper credits. And the said register will also state an 
account of what is due from John H. Chapman for the pur- 
ey of the real estate mentioned and described in 
the bill.” ; 

The overruling of the demurrers, and the final decree of 
the Chancellor, are now assigned as error. 


E. W. Perrus, and W. B. Mopawet., for appellants.—1. 
Appellant is entitled to credit for all the Confederate money 
he received, because he carried out the terms of the will and 
acted with prudence and good faith, and exercised diligence, 
and his acts were in no wise hostile to the national author- 
ity.—3d head-note in Pitts v. Singleton, 44 Ala. 363; Bibb & 

aulkner v. Avery, Adm’r, 45 Ala. 691; McLane v. Van Epps, 
June term, 1875; Horn v. Lockhart, 17 Wallace, 570. 

2. The laws now in force regulating the settlement of 
estates of decedents, and the descent and distribution of 
property, were in force at the time appellant settled his exe- 
cutorship, and Alabama was a State then, endowed with the 
“powers and faculties of administration” as she now is, and 
as she was before the war, and her citizens who discharged 
the duties of their fiduciary trusts during the war according 
to law, and received and disbursed the only currency then in 
circulation, should be protected by the courts, especially 
when the facts and circumstances of the case show, that they 
acted in good faith — Parks, Brewer et als. v. Coffey, January 
term, 1875; Whitley v. Alexander, 73 N. OC. 444; Waring v. 
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Lewis et al., present term; Blount et al. v. Moore, Adm’r, Th.: 
Ferguson v. j Ib. 

3. The land as well as the personal property was sold 
under the will, and was sold for Confederate money; Cha 
man purchased and paid for it ; Morris, the executor, aa 
him a deed and he took possession by virtue of his purchase, 
There was no other currency in circulation at the time. 

4. The executor was compelled to sell under the will, and 
the testimony shows that if he had made an effort to sell for 
any other than Confederate currency, he could have made 
no sale at all—he would have failed ; and, under the will, he 
could not postpone the sale. The legatees were entitled to 
their legacies, and those who were of full age were present 
at the sale and ratified the conduct of the executor. Chap- 
man ought not to be disturbed and ought to be permitted to 
enjoy the peaceable possession of the ‘land, which in equit 
and good conscience he is entitled to.—Z. A. Blount et al. v. 
More, Adm’r, present term. 


JAMES E. Wess, contra.—l. The record shows that no valid 
final settlement was made by said executor, and such is 
averred in the bill. And no guardian ad litem for complain- 
ant accepted service of appointment and consented, in writ- 


ing, to act.—Searcy v. Holmes, 43 Ala. 608. 

2. If the executor was acting in good faith to complainant, 
trying to preserve the fund for him, as the will directed, why 
was he in such hot haste to collect the proceeds of the land 
before it was due, and have himself, as he testifies, appointed 
guardian, &c.? If he was both executor and guardian, then 
the Probate Court had no jurisdiction to make the settle- 
ment.—47 Ala. 199; 44 Ala. 204; 41 Ala. 75; Bruce v. Bryan, 
January term, 1874. 

3. The bill was filed by a legatee, to compel a final settle- 
ment and decree, Equity has jarisdiction.—1 Brick. Dig. p. 
647, $$ 120, 121, 127; 36 Ala. 189. 

4. Under section 9067 Rev. Code, (section 1743 of Code of 
1852,) the jurisdiction of the Probate Courts to decree a sale 
of a testator’s slaves and other personalty depended entirely 
upon the fact and allegation that the will gave no power. 
If the will did confer power of sale, then an order of sale 
made by. the Probate Court is absolutely void.— McCullum v. 
McCullum, 483 Ala. 711; Wilson’s Adm’r v. Armstrong, 42 Ala. 
168; 35 Ala. 553. 

5. These sales, made under and in pursuance of the orders 
of the court, can not be referred to the power of sale given 
by the will; and “said sale can derive no aid from the power 
thus conferred by the will.’—Ala. Con. M. E. Church, ke. ¥. 


VoL. LVI. 
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Price, Ex’ or, 42 Ala. p. 39, 0. p. p. 50; 33 Ala. 712; 4 Kent’s 
Com. § 327. The sale of the cin and other personalty was, 
then, a conversion by the executor.—See Hall v. Chapman’s 
Adm’rs, 35 Ala. p. 559. 

6. Some of the assignments of error present the question, 
whether the executor, who owed testator by inventory note, 
in good money, could discharge that liability in any other 
money. The administrator is chargeable with his own note. 
Whitlock, Adm’r, v. Whitlock’s Creditors, 25 Ala. 543; Whit- 
worth v. Oliver, 39 Ala. 293. 


STONE, J.—The present bill does not seek to set aside 
any of the sales of the executor. On the contrary, it ratifies 
and confirms them, and claims relief solely on the ground 
that all the sales made were valid and binding. The execu- 
tor and purchaser from him, can not be Saal to controvert 
the legality of their own sales and purchases, because each 
is estopped, so far as they are personally concerned.— Pistole 

By. Street, 5 Por. 64; Hopper v. Steele, 18 Ala. 828; Lamkin v. 
Ruse, 7 Ala. 170; Elliott v. Branch Bank, 20 Ala. 345; McCaus- 
land v. Drake, 3 Stew. 344. 

Hence, we hold, that in this case we need not inquire 
whether the sales were or could have been made under the 

owers contained in the will, or under the orders of the Pro- 

ate Court.—See McRae v. McDonald, 57 Ala. 423. 

The present bill was filed by James B. Morris, grandson of 
Thomas A. Morris, and seeks primarily and mainly to recover 
of the executor of the latter’s will—William G. Morris--and 
his sureties on his bond as executor, the legacy given by the 
will of said Thomas A. to Thomas W. Morris, father of com- 
plainant, now deceased. This feature of the bill makes, and 
very properly makes, the executor of the will, his sureties, 
and the other legatees under the will, parties defendant. 
The complainant seeks to recover $2,550.61 from the execu- 
tor and his sureties, being the sum found due the children 
of Thomas W. Morris, on the statement and allowance in 
the Probate Court of the executor’s accounts, filed and made 
in March, 1864. This account current contained a statement 
of the entire assets of the estate, including the moneys col- 
lected from Chapman, after stated, and was filed for final 
settlement of the administration. 

There is a second phase of the bill. It alleges a sale of 
the land by the executor, purchase by Chapman, payment of 
the purchase price in Confederate treasury notes, report by 
the executor to the Probate Court of the payment of the 
purchase-money, order by the court that the executor make 
title, and title actually made to Chapman, who is in posses- 
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sion. The bill charges that the payment in Confederate 
money was illegal, and did not discharge the debt, makes 
Chapman a party defendant, and seeks to enforce a vendor’s 
lien on the lands for the payment of the purchase-mone 
| wepene<- by Chapman. There was a demurrer to the bill 
or multifariousness; the alleged multifariousness consisti 
in the joinder in one suit of the two matters stated above, 
The Chancellor overruled this demurrer. 

We do not consider it necessary to decide this question, 
for the following, among other reasons: Thomas A. Morris, 
the testator, died in 1862, and his will took effect as of that 
date. By the first clause of his will, he bequeathed and de- 
vised that all his estate be sold to.the highest bidder, and 
the proceeds be equally divided among his children, after 
the expenses and debts of his estate were settled up. This 
we ja icially know was during the prevalence of the late 
civil war, when neither gold or silver, or United States money 
circulated or was to be obtained in Perry county, Alabama. 
We also know judicially that from that time to the downfall 
of the Confederacy in 1865, Confederate States treasury notes 
and their convertible equivalents were the only circulati 
medium we had. The authority to sell contained in the will 
contemplated no postponement of the sale, and a majority 
of the legatees Lm an immediate sale. Much the most 
valuable part of the property consisted of slaves. Under the 
circumstances, we think it was both the privilege and duty of 
the executor to sell; and he was justified in receiving in 
payment the only currency in the country, Confederate treas- 
ury notes.—See Ferguson v. Lowery, 54 Ala. 510; McRae v. 
McDonald, supra; Cumming v. Bradley, 57 Ala. 224. We 
do not mean to say that all the preceding circumstances 
were necessary to justify the executor in the collection 
of Confederate money, at the time it was received in this 
case. Our rulings are that when a personal representative, 
in good faith, received Confederate money in the course of 
administration, he did not thereby commit a devastavit, or 
incur a greater liability than to account for the honest and 
faithful administration of the same. 

Under these rules there is no pretense of claim against 
Chapman for unpaid purchase-money, or against the execu- 
tor for selling and converting the property into Confederate 
money; for there is neither averment or proof of any acts of 
fraud, bad faith, or collusion, against any party to this record. 
See McRae v. McDonald, supra; Hutchinson v. Owen, at the 
present term. There being, then, no equity in that feature 
of the bill which seeks to fasten a liability on Chapman, all 


the averments in that connection will be treated as redun- 
VoL. LVI. 
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dant, and they do not make the bill multifarious. — Carpenter 
v. Hall, 18 Ala. 439. 

Previous to the death of Thomas A. Morris, in 1862, Thos. 
W. Morris, his son, had died, leaving three infant children, 
of whom complainant is one. In ,1868 the other two died, 
aged respectively 14 and 12. The present bill was filed by 
James Brainard Morris alone, and seeks to recover the entire 
one-eighth of the estate which fell to him and his brother and 
sister. Personal representatives of said two deceased chil- 
dren are not made parties to the suit, but the bill avers they 
died in infancy, leaving no debts. There is no proof, however, 
of this last averment, and it is denied in the answers. Chil- 
dren 12 and 14 years old, having no living father, can and 
generally do owe debts, if they have property. This aver- 
ment is very material to complainant’s right to recover the 
interests of his deceased brother and sister.— Van Derveer v. 
Alston, 16 Ala. 494, 499; Aliller v. Kastman, 11 Ala. 609, 614. 
Under the pleadings and proof in this record, the complain- 
ant can recover, at most, only the one-third interest of the 
eighth which would have fallen to his father, about $850. 

It is contended for appellee that the executor’s attempt to 
make a final settlement of his administration in March, 1864, 
was a failure, for two reasons: first, because the guardian ad 
litem, appointed to represent the minors on the settlement, 
did not accept the appointment in writing. In Stadler v. 
Cook, September, 1877, we decided that in proceedings in 
the Probate Court, written acceptance of appointment as 
guardian ad litem is not necessary. It is enough if the record 
shows, as it does in this case, that he did accept and serve. 
Second, it is contended that no final decree was rendered in 
this cause, and therefore the present bill will lie, to compel 
the executor to make final settlement. Without considering 
the question, when the final decree was written up, and the 
effect of delay therein, we feel bound to hold that the record 
fails to show a valid final settlement and decree, so far as 
the present complainant and his brother and sister are con- 
cerned. As to these interests it names no person as plain- 
tif,— Rhodes v. Turner, 21 Ala. 210; Watts v. Watts, 37 Ala. 
543. 

The present proceeding, then, must be treated as an appli- 
cation to recover the one-third interest of $2,550 from the 
executor, as executor, and his sureties. We have shown 
above that the executor is not responsible for having con- 
verted the property into Confederate money. If he is res- 
ponsible at all, it is for the $850 found due complainant, and 
which was in Confederate money. It is contended, however, 


that he purchased two slaves, at the price of $1,890, and that 
(29) 
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he should account for these. The entire purchases of the 
executor, and the debt due the estate from him, amounted to 
less than $2,850. His legacy and his commissions amounted 
to $2,800, leaving less than fifty dollars of this fund to be 
accounted for. The estate being settled as a solvent estate, 
he was authorized to retain this sum against his legacy and 
commissions, as far as the latter would go. Of the fifty dol- 
lars residuum, even if good money, the complainant was enti- 
tled to only one 24th part.. Of a sum so trifling as this, the 
Chancery Court can not entertain jurisdiction.—1 Brick. Dig. 
642, § 47. 

In March, 1864, the executor, as executor, had in his hands 
$850, Confederate currency, in trust for complainant. Com- 
plainant was a minor, in the State of Texas, and the execu- 
tor could not reach him, if he had desired, or if it had been 
his duty to do so. It was his duty as executor to retain it, 
and the will had directed him to retain it. There is no aver- 
ment or proof that he could have invested it with any profit. 
It perished in his hands by the failure of the revolution, 
before he could obtain access to the complainant. He, the 
executor, testifies—and he is uncontradicted—that he kept 
the identical money set apart for complainant and his brother 
and sister, until it became valueless in his hands; and that 
the identical money is now on file in the Probate Court of 
Perry county. This presents a strong case of faithful admin- 
istration ; and the record fails to show one act of faithless or 
negligent conduct against the executor. He did what the 
will commanded, what the legatees to whom he had access 
desired, and he dealt with his own interests precisely as he 
did with those of the other legatees. 

If this proceeding were against Mr. Morris as guardian, 
(which it is not,) there is nothing in the record to fasten a 
liability on him in that character.—See Davis v. Davis, 10 
Ala. 299; Whitworth v. Oliver, 39 Ala. 286, 294-5. 

The decree of the Chancellor is reversed, and a decree 
here rendered, dismissing the bill in the court below at the 
cost of the complainant. 
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Auerbach et al. v. Pritchett. 
Bill in Equity to Enforce Vendor's Lien. 


1. Promissory note; what is not; what contract not within § 2890 of Code.— 
A cotton obligation, or promise to pay cotton ‘‘raised on land sold to the 
obligor, cultivated to the best of his skill and ability, as second payment on 
said tract of land, to be delivered to the payee,” &e , is not a promissory note, 
nor one of the contracts enumerated in section 2890 of the Code of 1876, on 
which actions ‘tmust be prosecuted in the name of the party really interested, 
whether he has the legal title or not.” 

2. Same; death of payee; when legal title will not pass by indorsement.— 
Where the payee of such obligation dies, the legal title thereto vests in his 
personal representative; but between the time of his death and the appoint- 
ment of hiv widow as administratrix, the legal title and the right to sue is in 
abeyance, and she cannot then transfer such title or right to sue by indorsing 
the obligation to a third party. 

3. Same; necessary parties to bill to enforce vendor's lien.—Though such 
widow indorse such obligation before her appointment as administratrix. the 
legal title thereto vests in her when so appointed, and she and her indorsee 
become necessary parties complainant toa bill seeking to enforce a lien on 
land for which such obligation was given as part payment of the purchase. 

4. Bill of exchange ; what is not.—A bill of exchange is an order or letter 
requesting the payment of money; an order requesting the delivery of colton 
is not such a bill. 

5. Same; oral acceptance, sufficiency of.—Under section 2101 of the Code of 
1876, an oral acceptance of a bill of exchange is not binding; but in the ab- 
sence of such statute an oral acceptance would be sufficient. An order for the 
delivery of cotton not being s bill of exchange, such statute has no applica- 
tion, and hence an oral acceptance thereof is sufficient. 

6. Same; liability of malcer to assignee ; estoppel.—If a promissory note, or 
other evidence of debt, is purchased on the faith of a promise by the maker to 
pay it, he will be compelled, at all events, to pay the assignee, and is estopped 
from asserting the invalidity of the note as between himself and the payee, 
whether on the ground of fraud in the original contract, not known at the 
time of such promise, or of a subsequent failure of consideration. And the 
same rule applies if the promissor had previously accepted an order to pay the 
debt, or any part of it, to another. 

7. Promise to pay obligation ; burden of proof on assiqnee—Where A. makes 
a written obligation payable to B., and B. assigns the same as collateral to C., 
who relies upon the agreement of A. to pay to him such obligation, the onus 
ot proving such agreement rests on C. 

8. Exemption ; claim of by widow non-resident ; subordinate to what.—An ad- 
ministratrix of her deceased husband, who resided with him in Florida at the 
time of his death, can claim no exemption under the statutes of Alabama; 
and if she asserted such claim under the statutes of Florida, she should set it 
up in the bill and establish it by proof. But if this were done, it could not 
prevail over a valid transfer made by deceased in his life time. 


APPEAL from the Chancery Court of Coffee. 

Heard before the Hon. Hurtosco AvsTILL. 

This was a bill filed by appellants, Theo. H. Auerbach and 
Martha Clements, administratrix of one P. R. Clements, de- 
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ceased, against L. W. Pritchett, appellee. The bill avers 
that P. R. Clements, in his life time, sold and conveyed to 
said Pritchett certain lands in Coffee county, for which he 
took two obligations from said Pritchett, one of which has 
been discharged, the other being as follows: “ By first of 
December, 1875, I promise to pay P. R. Clements, or bearer, 
the amount of cotton raised on fifty acres of land, more or 
less, raised on the lands sold by P. R. Clements to L. bs 
Pritchett, cultivated to the best of my skill and ability, a 
second payment on the said tract of land, the above pa 
scribed cotton to be gathered in due season, hauled to the 
gin by said Pritchett, the said P. Ri. Clements furnishing 
bagging and ties for enclosing said cotton. 
L. W. Prircuert.” 


That the complainant, Martha Clements, is now the widow 
of said Clements, deceased; that on the 21st of May, 1875, 
and subsequent to her husband’s death, she and P. I’. Terry, 
one of the heirs of said estate, for provisions in meat, corn, 
flour, and other necessary supplies sold to her by Auerbach, 
the other complainant transferred said obligation to said 
Auerbach, by the following indorsement thereon : 


“Troy, May Ist, 1875. 
For value received, we hereby transfer to T. H. Auerbach 
all the right, title, and interest we have in and to the within 
note. Witness our hands and seals. 
Marraa CLEMENTs, 
J. M. Terry, 
P. F. Terry. 
Test : J. B. Murper, 
JOHN C. Brown.” 


That said estate is insolvent, and said note or obligation 
comprises the principal portion of the property of said de- 
ceased at the time of his death; that one thousand dollars 
worth of the cotton due on said obligation is exempt from 
the claims of creditors, heirs and distributees of said estate, 
to complainant Martha Clements, as said widow, under the 
constitution and laws of Alabama, and in such belief she in- 
dorsed and transferred said obligation to said Auerbach for 
the advancements made by him of said necessary provisions, 
to the full value of said cotton or note ; that said provisions 
were for the benefit of minor heirs and herself; that said 
Martha Clements elects to claim said cotton or amount due 
on said note, or one thousand dollars thereof, as her exemp- 
tion ; and she again ratifies and confirms (by averment) the 


transfer of said ‘note ; that said note is all the property that 
VoL. LVI, 
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has come into her hands as administratrix of said estate, 
except a horse and buggy worth seventy-five dollars ; that 
said note is now the property of complainant Auerbach ; 
that before the consummation of the “trade” as between the 
complainants, in regard to said note, “said Auerbach sent 
his agent, one John C. Brown, to inquire of the said Pritchett 
relative to said note or obligation, and asked him if he had 
any defense or offsets against said note ; and he told the said 
Brown that he had none, that the note was all right, and 
that if the said Auerbach traded for said note or obligation 
he would deliver the cotton to him ; that said Auerbach, upon 
the faith of said representations, was induced to trade for 
said note and to pay the full value therefor.” 

The bill prays that the chancellor, upon a final hearing, 
may decree a reference to the register to state an account 
ascertaining the amount of cotton raised by said Pritchett 
on the fifty acres, for the year 1875, and the value of said 
cotton on the Ist of December, 1875, and declare said 
amount to be a lien upon the land purchased; and for a sale 
of the same to pay said amount, and for general relief. 

The answer of L. W. Pritchett, which admits many of the 
averments of the bill, alleges and denies as follows: That 
the said P. R. Clements did, on the 12th of December, 1873, 
sell and transfer to one N. Collins & Co., in writing, two 
hundred and seventy-one and 22-100 dollars worth of said 
cotton, and gave them an order, in writing, to respondent, 
instructing him to deliver to said N. Collins & Co. enough of 
said cotton to bring said amount; which order respondent 
accepted, and agreed to deliver said cotton at the special in- 
stance and request of said Clements, long before his death ; 
that in accordance with said order, &c., respondent de- 
livered to said N. Collins & Co. all the cotton raiséd on 
said fifty acres of land during the year 1875, which was only 
twenty-two hundred an‘ fifty-two pounds of lint cotton, not 
exceeding in value two hundred and seventy-two dollars ; 
that respondent has paid all of his purchase-money for said 
lands as agreed on by said Clements in his life time, and in 
strict compliance with the terms of his transfer and sale to 
N. Collins & Co. ; that said cotton was the property of N. Col- 
lins & Co., and that said Martha Clements and P. F. Terry 
had no right to transfer said instrument to said Auerbach ; 
that the said Clements had parted with all of his interest in 
said note or obligation long before his death ; that said note 
was not exempt from the claims of creditors, &c.; that at 
the time of the death of said Clements, he and his family 
were residents and citizens of Jackson county, Florida, and 
that said note formed no part of his estate ; that said Mar- 
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tha Clements had no right to claim the exemption as alleged 
in the bill; that said note, &c., formed not part of the estate 
or assets of deceased, at the time of his death; that said 
note is not the property of complainant Auerbach; that 
respondent never told said agent, John C. Brown, what is 
alleged in the bill, but that he told said Brown that the said 
P. KR. Clements had sold and transferred said cotton to said 
Collins & Co., by the order, &c., as heretofore alleged in this 
answer. After answering the bill, the respondent sets out 
and asks that the matter in relation to the transfer to N. 
Collins & Co. be taken by way of plea. In addition, and as 
part of the answer, the following grounds of demurrer were 
interposed: Ist. Misjoinder of parties complainant; 2d. 
The bill shows no interest in Martha Clements ; 3d. The bill 
fails to aver that Martha Clements, as administratrix, has 
any interest in or right to prosecute this suit; 4th. Failure 
to aver that Martha Clements was ever duly appointed ad- 
ministratrix; 5th. There is no averment of facts showing 
that Martha Clements is such administratrix; 6th. The bill 
shows that complainant, Auerbach, has no such interest in 
this suit as will authorize him to sustain this action; 7th. 
Want of equity in the bill—the facts, as stated, not author- 
izing the complainant, or either of them, to sustain this 
action. 

Upon final hearing, the cause being submitted on plead- 
ings and proofs, the chancellor decreed that, “ under the 
averments of the bill, the complainant Auerbach is the only 
complainant who has any interest in the note sued on. Con- 
sidering the well settled equity rule that, when two or more 
join as complainants in a bill, they must all have an interest 
in the subject matter of the suit and be entitled to some 
relief, the court is constrained to hold that the Ist, 2d, and 
3d demurrers, which raise the question of misjoinder of par- 
ties complainant, are well taken, and are sustained.” Where- 
upon the bill was dismissed. 

The decree is now assigned as error. 


W. D. Woop, for appellants. -1. Assignee and assignor 
were properly joined as parties complainant, to enforce the 
lien of the instrument assigned.—l1 Danl. Ch. Prac. 251; 
Corbin v. Emerson, 10 Leigh. 663 ; Smith v. Huley, 8 Mo. 559, 
560; 1 Storp Eq. Pl. $153; Calvert on Parties, 239, 248; 
Edmonson on Parties, 79-82; Plowman v. Biddle et al., 19 
Ala. 180; Anderson v. Ryan, 3 Madd. Ch. R. 174; Blevins, 
Adm’r v. Buck, 26 Ala. 292; 9 Port. 697; 2 Ala. 572; 7 Ib. 
386 ; 10 Ib. 283. 

2. The rule in equity is well defined to be that, where the 
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extent and validity of the transfer is not questioned, then it 
would not be error to proceed in the name of the assignee 
alone. Yet, it would not be error to join the assignor as a 
party complainant.—19 Ala. 180 ; 10 Ala. 283. 


W. D. Roperts, contra.—l. There is a misjoinder of the 
parties plaintiff in the bill. If Auerbach is entitled to re- 
cover, the complainant, Martha Clements, is not, neither is 
she as administratrix of the estate of P. R. Clements, de- 
ceased. If they are not all entitled to relief, then neither 
can recover.— Wilkins & Wilkins v. Judge & Dunklin, 14 Ala. 
135; Moore et al. v. Moore et al., 17 Ala. 631; Tucker v. Holley, 
20 Ala. 426; Plant & Co. v. Voeglein & Vasser, 30 Ala. 160; 
Vaughan & Wife v. Lovejoy, 34 Ala.; Moore et al. v. Armstrong 
et al., 9 P. 697. 

2. Whenever the defect of a misjoinder appears upon the 
face of the bill, it is subject to a demurrer.— Whitaker v. De 
Graffenreid, 6 Ala. 303 ; Moore v. Armstrong,9 P. 697 ; Colburn 
v. Broughton, 9 Ala. 351; Tucker v. Holly, 20 Ala. 426; Vaughan 
& Wife v. Lovejoy, 34 Ala. 487. 

3. The exemptions allowed by law are intended for the 
benefit of citizens of this State.—Allen v. Monopee & Wisely, 
4 Ala. 554; Boykin v.. Edwards, 21 Ala. 261. All the rights 
that Mrs. Clements took at the death of her husband, as his 
widow, are governed by the laws of Florida, as to his personal 
property.—Johnson v. Copeland’s Adm’r, 35 Ala. 521. 

4, Auerbach took no title or interest in the property by a 
private sale, even if made by the administratrix.— Fambro v. 
Gantt, 12 Ala. 298. 

5. A sale made by a party in possession of the property, 
after the death of the intestate, and before administration 
granted, passed no title to the purchaser.— Carpenter v. Grigg, 
Adm’ r, 20 Ala. 587. 

6. The title to the cotton passed to N. Collins & Co. on 
the transfer to them by P. R. Clements, deceased, and the 
payment to them by the defendant Pritchett, was proper, 
and the plaintiffs in this suit are not entitled to recover on 
tne merits. As to the motion to set down the demurrer to 
be heard separately, see 69th rule, Chancery Practice, R. C. 
page 833. 





STONE, J.—The ‘cotton obligation,” or promise to pay 
cotton, is not a promissory note, and is not one of the con- 
tracts enumerated in section 2890 of the Code of 1876, on 
which actions “must be prosecuted in the name of the party 
really interested, whether he has the legal title or not.” This 
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is not a contract for the payment of money, but an obliga- 
tion to cultivate land in cotton, and deliver the product to 
the payee, Clements. The legal title to the paper, and the 
right to sue upon it, passed to, and vested in Mrs. Clements, 
when she was appointed administratrix of her deceased hus- 
band. Between the deafh of Mr. Clements and her appoint- 
ment, the legal title and right to sue were in abeyance. Her 
indorsement of the paper to Auerbach, made as it was before 
her appointment as administratrix, did not pass the legal 
title to him. She did not hold the legal title then, and 
could not transfer that which she did not own. Hence, 
when this bill was filed, the legal title was in her, in her 
representative capacity, It results that to any suit insti- 
tuted for the enforcement of the contract, or any lien 
growing out of it, she was a necessary party; and Auer- 
bach, if entitled to the recovery, or a part of it, was also 
a proper party, that his interests be. be protected.— 
See statement of facts in the case of Watts v. Gayle, 20 
Ala. 817. This is not the case of a suit by several com- 
plainants, some of whom have no right of recovery. The 
recovery in this case, if one be had, is one and indivisible. 
It is the assertion of a lien, legally held by Mrs Clements as 
administratrix, in the fruits of which Auerbach claims an 
interest. There is no misjoinder of parties complainant, and 
the decree of the chancellor, sustaining the demurrer on that 
ground, was an error.—See, as to assignability of the obli- 
gation, Skinner v. Bedell, 32 Ala. 44; Henley v. Bush, 3 Ala. 
636. 

The order given by Clements, intestate, in favor of N. Col- 
lins & Co., is anterior in date to the claim of purchase by 
Auerbach. It is an order on Pritchett, the maker of the 
cotton obligation, to deliver to N. Collins & Co. enough cot- 
ton to pay a note they held against Clements for two hun- 
dred and seventy-one 22-100 dollars, “which will be credited 
on the note I hold against Mr. L. W. Pritchett.” This order 
was never accepted in writing. The testimony of Collins 
and Pritchett proves that before Auerbach’s claim accrued, 
this order was shown to Pritchett; that he stated he had 
found mortgages and incumbrances on the land he had bought, 
of which he had no notice at the time of his purchase, which 
he had paid, or would be required to pay, to save his land. 
That, after being allowed for such payments, if no other 
mortgages were produced, he would then deliver the cotton 
to them, in obedience to said order. This promise was made 
orally. No other mortgages were produced, and Pritchett, 
in December, 1875, delivered to Collins & Co. all the cotton 


produced on said fifty acres of land during that year, which 
Vou. LVI. 

















1877.] OF ALABAMA. 457 





{Auerbach et al. v. Pritchett. ] 


fell short of paying up said order. The question arises, was 
this verbal acceptance sufficient ? 

Section 2101 of the Code of 1876, declares that “ no per- 
gon within this State must be charged as the acceptor of a 
bill of exchange, unless his acceptance is in writing, signed 
by himself or agent.”—See Sands v. Matthews, 27 Ala. 399. 
But the contract, which is the foundation of the present suit, 
is not a bill of exchange. A bill of exchange is an order or 
letter, requesting the payment of money. ‘The present con- 
tract is an order, requesting the delivery of cotton. The 
statute has nothing to do with this case. 

In the absence of the statute copied above, an oral accept-- 
ance of a bill of exchange would be legal and binding.—See 
Leading Cases on Bills of Exch. 42, et seqg.; Story on Bills, 
§ 242; 1 Pars. on Notes and Bills, 385, and notes; Edwards 
on Bills and Notes, 409. And no other mortgage on said 
land having come to light, the conditional acceptance or 
promise made by Pritchett became absolute, upon which an 
action at law might have been maintained by Collins & Co. 
This, then, rendered Pritchett liable to pay them, before the 
claim was attempted to be transferred to Auerbach. 

But the fact that Pritchett, by accepting Clements’ order, 
has bound himself to deliver the cotton to Collins & Co., is 
not necessarily a defense to the claim asserted by Auerbach. 
It is possible for him to bind himself to pay to each. 
If a promissory note (or other evidence of debt), is pur- 
chased on the faith of a promise by the maker to pay it, he 
will be compelled at all events to pay the assignee, and is 
estopped from asserting the invalidity of the note as between 
himself and the payee, whether on the ground of fraud in 
the original contract, not known at the time of such promise, 
or of a subsequent failure of consideration. And the same 
rule would apply, and for the same reason, if the promissor 
had previously accepted an order to pay the debt, or any 
part of it, to another.—See 1 Brick. Dig. 271, $287. See, 
also, David v. Shapard, 40 Ala. 587; Traun v. Keifer, 31 Ala. 
136 ; Lowry v. Stewart, 8 Ala. 163. 

The testimony in this record shows that Auerbach credited 
Mrs. Clements"one hundred dollars, on the faith of the cot- 
ton obligation as collateral security, before he or his agent 
had any interview with Pritchett in regard to it. In refer- 
ence to this one hundred dollars, there is no pretence that 
Pritchett has done anything to estop him from making de- 
fense. As to the terms of the interview afterwards had 
between Brown, the agent of Auerbach, and Pritchett—on 
the faith of which itis alleged for appellant that he pur- 
chased the obligation—Brown and Pritchett, the only per- 
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sons present, are in direct conflict. Brown derives some 
confirmation from the testimony of Auerbach, proving an 
interview, afterwards had between him and Pritchett; and 
Pritchett was, perhaps, equally confirmed by the testimony 
of the witnesses, Eagerton and Brall. The onus of proving 
Pritchett’s agreement te pay the obligation to Auerbach, 
rested on the latter, and we do not think the testimony pre- 
ponderates sufficiently in his favor to justify us in finding it 
as one of the proven facts in this cause. The result is, the 
complainant must fail on the merits of his case. 

Mr. and Mrs. Clements, being residents of the State of 
Florida at the time the former died, Mrs. Clements can 
claim no exemptions under the statutes of Alabama ; and 
if she asserted any such claim under the statutes of Florida, 
it was necessary to set it up in the bill, and establish it by 
proof. But, if this were done, it could not prevail over the 
transfer of the cotton to Collins & Co., made by Clements in 
his life time. 

Decree of the chancellor affirmed. 


Mills v. Long et al. 


Action on Detinue Bond. 


1. Breach of detinue bond ; what fees of counsel not recoverable.-—Fees of coun- 
sel employed to prosecute an action for breach of condition of bond given by 
plaintiff in detinue, are not recoverable as part of the damages the defendant 
may have sustained from the wrongful suit. 

2. Resisting new trial ; when counsel fees recoverable.—-An application fora 
new trial in the original suit is a mere continuation of such suit—necessarily 
inc.dent thereto—and counsel fees for resisting’such application are, therefore, 
recoverable. 

3. Statute requiring non-suit; extent of. Term **moneyed demand”; embraces 
what.—The statute (R C. § 2672) requiring a non-suit against the plaintiff 
recovering less than fifty dollars unless he makes the prescribed affidavit, ex- 
tends to every suit on a ‘moneyed demand”—which term embraces every 
demand arising out of contracts, express or implied, which, from their nature, 
enable the plaintiff to make affidavit that the amount sued for is actually due. 


AppErAL from the Circuit Court of Crenshaw. 

Tried before the Hon. Joun K. Henry. 

This was an action brought by appellant, J. L. Mills, 
against appellees, John F. Long and his sureties, on a deti- 
nue bond executed by appellees in a suit in detinue brought 
by said-Long against appellant. The trial of the detinue 


suit was had at a previous term of said Cireuit Court, which 
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resulted in a verdict for the defendant (Mills) in that suit. 
The plaintiff in said suit applied, within four months, for a 
new trial, upon the ground of “fraud, accident or mistake,” 
which application was refused by the circuit judge. On the 
trial of this cause the plaintiff (appellee) introduced the 
record of the detinue suit, and also the record of the appli- 
cation for a new trial; and there was no objection by defend- 
apts. The plaintiff in this suit then undertook to prove the 
damages he sustained on said application for a new trial, but 
the court refused to allow such proof and an exception was 
reserved. The plaintiff was allowed to amend his complaint 
by adding : “the plaintiff claims by way of special damages 
twenty dollars as counsel fees for bringing this suit,” and to 
the complaint so amended the court sustained a demurrer. 
The defendants moved to set aside the judgment on the 
ground that “the suit was a “moneyed demand,” and the 
judgment and verdict were for twenty dollars—an amount less 
than the jurisdiction of the court and there was no set off,” 
which motion was granted. The various rulings of the court 
are now assigned as error. 


JoHN D. Garver, for appellants.—1. The demurrer to 
amended complaint should not lave been sustained.—See 
Burton v. Smith, 49 Ala. 293. 

2. Isa detinue bond a moneyed demand? Is it not for 
the performance of some act or duty? On this point I cite 
Phillips v. Sellars, 42 Ala. 660; Skinner v. Bedell’s Adm’r, 
32 Ala. 44; King v. Palmer, 34 Ala. 416. 


GamMBLE & Bourne, contra.—The demurrer to the amended 
complaint was properly sustained ; also the objection to evi- 
dence of damages by the new trial.—See Miller v. Gould, 
35 Ala. 96; Ferguson et al. v. Barber’s Adm’r, 24 Ala. 402. 


BRICKELL, C. J.—The demurrer to the amended com- 
plaint, is founded on the single ground that fees of counsel 
employed to prosecute an action for a breach of the condi- 
tion of the bond given by the plaintiff in an action of detinue 
are not recoverable as part of the damages the defendant 
may have sustained from the wrongful suit. The condition 
of the bond is, that if the plaintiff fail in the suit, he will pay 
the defendant all such costs and damages as he may sustain 
by the wrongful complaint. Counsel fees, and other costs 
incurred in defense of the action of detinue, it has been held, 
are recoverable of the obligors in the bond. Beyond this it 
has been decided their liability does not extend.— Ferguson 
v. Barber, 24 Ala. 402. The costs and counsel fees of collat- 
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eral proceedings which may or may not grow out of the 
action, have not been supposed to fall within the condition, 
Certainly not the costs of a new and independent suit. It 
is on this ground that it was held in Ferguson v. Barber, supra, 
that counsel fees incurred on an appeal to this court were 
not recoverable in an action on the bond. There was no 
error in sustaining the demurrer. 

2. ‘The court was in error in instructing the jury that the 
counsel fees for resisting the application for a new trial were 
not recoverable. It was a mere continuation of the original 
suit, a proceeding to which it was necessarily incident, and 
the costs of it are costs sustained by the wrongful com- 
plaint. 

3. The statute which requires a non-suit to be entered 
against a plaintiff recovering less than fifty dollars, unless he 
makes the prescribed affidavit, extends to every suit ona 
moneyed demand.—R. C. § 2678. This term has been held to 
embrace all demands arising out of contracts, express or im- 
plied, which, from their nature, enable the plaintiff to make 
affidavit that the amount sued for is actually due.— King v. 
— 34 Ala. 416. Within the term, the present demand 
falls. 

For the error pointed out the judgment must be reversed 
and the cause remanded. 


Bethune ect als. v. Oates. 


Bill in Equity to Condemn Lands for Satisfaction of Mortgage 
Debt. 


Error without injury; what not cause for reversal.—Where mortgagors and 
their lands are bound in any event for the payment of debts to different per- 
sons, it is no injury to them to give pgiority to either debt; hence they can 
not complain of a decree condemning lands for satisfaction of a mortgage, on 
the ground that it erroneously gave one debt a preference cver the other— 
although the case would, perhaps, be reversible, if a party actually aggrieved 
had complained. 


AppEAL from the Chancery Court of Henry. 

Heard before the Hon. B. B. McCraw. 

William C. Oates, the appellee, filed his bill against John 
M. Bethune, James A. Flemming, W. H. Stuckey, Elizabeth 
John as guardian, and others. The bill avers that in 1872, 
one Henry Maybin sold certain lands described in the bill 


to said Bethune; that on the 21st of December of that year 
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Bethune sold one-half of said land to said Flemming, and by 
agreement of said three parties, the said Bethune and Flem- 
ming delivered to said Maybin, in part payment of said lands, 
their two notes, as joint purchasers, and that other notes 
were given by said Bethune and Flemming for said purchase ; 
that some time after the giving of said notes, Maybin trans- 
ferred one of them to said Oates, and the other to said 
Stuckey, which also was afterwards transfer:ed to said Oates, 
the lien on said notes being still retained in Oates’ hands; 
that the said Maybin subsequently sold the other notes, to_ 
whom the complainant Oates doés not know; that said Be- 
thune and Flemming afterwards executed a mortgage on the 
whole of said land to said Mrs. Elizabeth John, as guardian 
of her children, for the payment of a note to her dated the 
same day as notes held by complainant, “but in fact,” the 
allegation is, “said mortgage and the note it was made to 
secure, were executed and delivered to said Elizabeth Johns 
after the said notes held by complainant, and with her full 
knowledge, and notice to her, before she took said mortgage ; 
that said Bethune and Flemming had not paid for said land.” 
It is further averred that said mortgage to Mrs. John was to 
secure a pre-existing debt, and that said Mrs. John is not an 
innocent purchaser without notice; that after giving said 
mortgage the said Bethune executed a deed of half of said 
land to the wife of said Stuckey and Bethune’s mother-in- 
law; that said deed was upon a false consideration, and was 
made to defraud and delay the complainant, Oates, and other 
creditors of Bethune; that at the time complainant pur- 
chased said notes he had no knowledge of the mortgage held 
by Mrs. John as above alluded to. The bill then concludes 
with a prayer for a reference to ascertain the amount due 
complainant on said notes, and to decree a lien upon the 
lands for the payment thereof, and to sell said land for such 
purpose. Instead of answering the bill, the following agree- 
ment was made: “It is hereby agreed between the com- 
rage and defendants, that the defendants make no defense, 
ut that at the next term of the Chancery Court the com- 
plainant may take a decree for the sum of $1,475, with a lien 
declared on the land for its payment, but not to be enforced 
nor to bear interest until the first day of January, 1875, and 
if not paid then, said land to be sold for the payment of said 
decree to be rendered against John M. Bethune and James 
A. Flemming. Said Elizabeth John, as guardian, &c., is not 
to foreclose her mortgage, nor to take any action to that end 
until said first day of January, 1875;” dated January 15th, 
1874, and signed by all the parties. 
In April, 1874, the Chancellor, upon the bill and above 
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agreement, decreed that the complainant was entitled to 
relief, and ordered that said Bethune and Flemming pay to 
complainant said sum, on or before the first day of January, 
1875, in accordance with the agreement, and that complain- 
ant have a lien on the land, and if said sum be not paid as 
aforesaid, that said land be sold, &c., to satisfy the decree, 
and that the mortgage debt in favor of defendant, Elizabeth 
John, guardian, &c., be postponed in favor of the lien of com- 
plainant, in accordance with said agreement. From this 
decree the defendants, Bethune, Flemming and Stuckey, have 
appealed to this court, (Mrs. John not appealing,) and assign 
as error, among other things, the following : 

1. Said decree violates the agreement of the parties in 
ordering and decreeing that the mortgage debt of defendant, 
Elizabeth John, guardian, &c., be postponed in favor of the 
lien of complainant. 

2. Because said decree is not in accordance with said 
agreement. 

3. Because said Elizabeth John had no authority to enter 
into said agreement or to consent to said decree. 


J. L. Puan, for appellants. 
Wm. C. Oates, contra. 
No briefs came to Reporter. 


BRICKELL, C. J.—The decree may, so far as it entitles 
the appellee to priority of payment, over the mortgage to 
Mrs. John, depart from the agreement of the parties, and if 
she was complaining the error would perhaps compel a rever- 
sal. But she did not join in the appeal, nor in the assign- 
ment of errors. The mortgagors are the only parties appel- 
lant, and they are bound for the payment of the debt to the 
appellee, and the mortgage debt to Mrs. John, and have no 
interest in the matter of priority of right to charge the 
lands. In any event, as to them, the lands are subject to the 
gy of both debts, and they are not injured, and can not 

e, by according priority to either debt. A party is not 
allowed to obtain a reversal because of errors not injurious 
to him. The decree is affirmed as to the appellants. 
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Drew v. Simmons. 


Action on Account. 


1. Compelency of witness ; to what beneficiary can not testify. —Under section 
3058 of the Code of 1876, which enlarges the exception contained in section 
2704 of the Revised Code, a beneficiary in the suit, though not a party to the 
record, can not testify in his own interest, to any transaction with or state- 
ment by a deceased person, whose estate would be affected prejudicially by the 
evidence. 

2. Same; what interest incapacitates.—A person contracting with the dece- 
dent is not a competent witness, to prove the contract, in his own behalf, in a 
suit against the personal representative; and it would be against the policy of 
the statute, and might lead to great abuse to hold that his competency was 
restored by the transfer of the claim to another. 


AprraL from the Circuit Court of Monroe. 

The record of this case never having come to the hands 
of Reporter, the same is, unavoidably, reported without the 
name of the judge before whom the trial was had, and 
without a statement of the facts. To aid, therefore, in an 
understanding of the case, the counsels’ briefs, found on file, 
are printed in full. 


S. G. Cummine, for appellant.—1l. The questions of law 
in this case arise under section “704 of the Revised Code, as 
amended by the act of March 2, 1875, (Acts 1874-5, p. 252.) 
The account sued on was made by the deceased, John 
Peebles, with the witness, John A. Simmons, as is alleged 
in the complaint. The witness, Simmons, as appears from 
the bill of exceptions, was the transferror of the account 
sued on. Being transferror, the case comes within the rule 
laid down in Lewis, Adm’r, v. Euston, 50 Ala. 470, “as to any 
transaction with or statement by” the deceased.—Allison, 
Adm’r, v. Tally, Adm’r, December term, 1877. 

2. The account sued on was an account against the 
deceased, John Peebles, in favor of the witness, John A. 
Simmons, as appears from the account itself, which is set 
out in the recorg. Were the matters, as to which the 
witness, John A. Simmons, was permitted to testify, within 
the exceptions contained in the statute? The matters were 
these: 1st. As to when the deceased came to witness’ house 
to board; 2d. When deceased left the house of witness ; 
3d. As to whether or not the account sued on had been paid. 
I insist that the first two questions are clearly within the 


a 
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exceptions in the statute. The deceased going to the house 
to board and his leaving there, were “transactions with the 
witness,” within the meaning and spirit of the exceptions 
contained in the statute. This statute, section 2704 of the 
Revised Code, was a very great and wide invasion of the 
common law, and is to be strictly construed. The third 
question, “has the acéount ever been paid?” necessarily 
involved within it another question, viz: As to whether or 
not said account bad ever been paid by any one, and that 
included the deceased? The question then was, in effect, 
whether or not the account had ever been paid by the 
deceased? The question then involves a transaction, or 
transactions, with the deceased, namely, the transaction of 
payment. Being thus really within the exception, the 
question should not have been asked the witness.— Stuckey 
v. Bellah, 41 Ala. 700; Kirksey v. Kirksey, 41 Ala. 627 ; Lewis’ 
Adm'r, v. Easton, 50 Ala. 470; Allison, Adm’ v. Tally, 
December term, 1877. As each of the questions were illegal, 
each of the answers should have been excluded. The wit- 
ness was incompetent at common law on the ground of 
public policy, and this incompetency was not removed by 
the statute.—Clifton v. Sharpe, 15 Ala. 618. 

3. IL insist that the decisions of this court, as they appear 
in the following cases, show that the court below erred in 
permitting the questions to be asked, and in permitting the 
answers going to the jury.—Houston v. Prewett, 8 Ala. 846; 
Clifton v. Sharpe, 15 Ala. 6:8; Waldman v. Crommelin’s 
Adm’r, 46 Ala. 580; Mayor, de. v. Jones, 42 Ala. 630; Key 
v. Jones’ Adm’r, 52 Ala. 238, and cases before cited. This 
question is discussed in Wharton on Evidence, and the law 
held to be in my favor as'I understand it. 


C. J. Torrey, covtva—1. The witness, Simmons, was 
competent to testify as to any matter pertinent to the issue 
and not within the exception contained in the statute (section 
3058 new Code).—O’ Neal v. Reynolds, 42 Ala. 197; Avery's 
Ex’rs v. Avery, 49 Ala. 193; Goldsbee’s Adm’r v. Fordham, 
49 Ala. 202; Bragg v. Clark, 50 Ala. 363; Miller v. Clay, 
Head Notes, December term, 1876. 

2. The objection to the question, “state when Peebles 
came to your house,” and to the answer of the witness, 
were properly overruled. The witness, Parker, had just 
testified that decedent (Peebles) went to Simmons’ house 
sometime in 1870, and left in October 1872, and the question 
to Simmons simply called for a date, not for any transaction 
with, or statement made by decedent. It was proven by 


another witness that deceased did go to the house of Sim- 
VoL. LVIIL. 
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mons sometime in 1870, and that he left in 1872, about Octo- 
ber, and the statement by Simmons of the particular times 
in 1870 and 1872 that decedent came and left, can not be 
tortured into testimony of a transaction with the deceased. 
He did not say a word about any transaction; he did not 
testify that there was any contract for board, or about any 
contract at all—nor did he even say that deceased boarded 
with him—he simply gave a date, leaving it for the testimony 
of others to show those facts necessary to entitle the 

laintiff to a judgment.— Miller v. Clay, supra, Head Notes), 
Shanker term, 1876. 

3. And even if the court erred in this respect, so far as 
it appears from the bill of exceptions, it was error without 
injury. The bill does not purport to set out all the testi- 
mony, and every presumption is against the party appealing, 
and we submit that the court committed no error in over- 
ruling the objection. 

4. The same argument applies to the objection to the 
other question to Simmons, viz: “State when he (deceased) 
went away?” 

5. It is stated that, when a statute declares a general rule 
with an exception, the exception is to be more strictly con- 
strued than the statute itself—Bragg v. Clark, 50 Ala., last 
part of p. 365. And the exception should not be stretched 
to cover cases not clearly within the prohibition. 

6. The question, “Has that account been paid, so far as 
you know?” and the answer thereto, were properly admitted. 
The question and answer evidently had reference to any pay- 
ments that might have been made by the administrator or 
other person, after the death of Peebles, and not to any 
transaction with or statement of deceased. The bill of 
exceptions and form of the question show this—besides, the 
answer destroys the idea of a transaction, and shows there 
was none for him to testify about, if it had reference to 
deceased. We submit that there is no error in the record. 
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STONE, J.—In Allison v. Tully, at the present term, we 
noticed the differences between section 2704 of the Revised 
Code, and section 3058 of the Code of 1876, and pointed out 
wherein the present statute enlarges the exception contained 
in the former one. We also quoted with approbation the 
decision in the case of Key v. Jones, 52 Ala. 238, in which it 
was said, “when the purpose of evidence is to diminish the 
rights of a decedent, or of those claiming in succession to 
him, by declarations or admissions made by him, or transac- 
tions had with him, in his life, no party in interest is a com- 
petent witness to prove such ‘oe, declarations, or 
(30 
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transactions.” So, in that case, and in the later case of Alli- 
son v. Tally, supra, we gave to the statute a construction, 
broader than its mere words ; and held that a beneficiary in 
the suit, though not a party to the record, could not testify 
in his own interest, to any transaction with, or statement by 
a deceased person, whose estate would be affected prejudi- 
cially by the evidence. “We further held, in the later case, 
that the policy of the exception was, to exclude the 
testimony of a living, interested witness, against a deceased 
person’s estate, because no one should be heard to testify of 
a transaction with, or statement by another, who had, in the 
meantime died, and hence could not confront, and, per- 
chance, contradict the evidence thus given against him or his 
estate. 

In the present case, the witness was the person with whom 
the alleged contract was made. If he had sued, it is clear 
that he was incompetent to testify in his own favor as to any 
transaction with, or statement by defendant’s intestate. To 
hold that a creditor thus circumstanced can, by a transfer of 
the claim to another, render himself competent to give evi- 
dence which he could not give in his own favor, would be a 
able perversion of the policy of the statute, and might 
ead to a most shocking abuse. 

The testimony given, and objected to, would, if believed, 
have established 5 prima facie case for recovery of the value 
of intestate’s board, sued for. And it is too clear for dis- 
pute, that the facts proved by each of them, related to a trans- 
action with defendant’s intestate. They raised an implied 
assumpsit or promise by Peebles, the deceased, to pay a 
quantum meruit therefor. The Circuit Court erred in admit- 
ting this evidence. 

Reversed and remanded. 
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Smith v. Fellows, Adm’r. 


Action against Administrator for Money had and received by 
Intestate. 


1. Statute barring claims against estate of decedent; purpose of sections 2597 
and 2598, Code of 1876.—The provisions of sections 2597 and 2598 of the 
Code of 1876, limiting the time within which claims against decedents’ estates 
will be barred, have been of force since 1315, and have been frequently con- 
strued. The purpose of the statute was to promote a speedy, safe, and defini- 
tive settlement of estates, by giving the personal representative notice and 
knowledge of all claims against the estate in his hands. These, and other 
patent results of the statute, go to muke up a policy to which it is the duty of 
courts to give full effect. 

2. Same; what sufficient presentation of claim.—To constitute a suffi- 
cient presentation of aclaim, under the sta‘ute, the nature and amount of 
the claim must be brought to the attention of the personal representative by 
some one authorized to make the presentation, and the representative must be 
notified expressly or impliedly that the estate is looked to for payment. Less 
than this does not meet the purpose of the statute. 

3. Same; when the claim is an open account or legal liability, it should be re- , 
duced to writing, and be so presented. Less than this would not be sufficient + 
information for the representative to base action upon. (Affirming Bigger v. 
Hutchings, 2 Stew. 445. )° 

4. Same; provision of § 2599; whut inquiry not unreasonable. —Under section 

2599 of the Code of 1876, ‘‘the presentation may be made either to the execu- 
tor or administrator, or by filing the claim, ora statement thereof, in the office 
of the judge of probate, in which letters were granted.” And to file such 
claim in the probate office, it must, unless a written contract, be reduced to 
writing. The requisites of a valid presentation, and the object to be attained, 
being manifestly the same in each of these optional methods, it becomes not 
unreasonable to inquire whether they would be sufficient, if filed in the office 
of the judge of probate and entered on his docket, when given facts and cir- 
cumstances are relied on as proof of personal representation. 
5. Charge given; what not error; when explanatory charge allowable. —Where 
a charge asserts a general principle correctly, but is objected to because of its 
tendency to mislead, owiag to the facts of a particular case, it is the privilege 
of the party objecting to ask an explanatory charge. A charge given, which 
is objectionable alone because of its tendency to mislead, is no ground for 
reversal. 

6. Action for money had and received ; when will lie; recovery under.—An 
action for money had and received by an intestate in his life time, as trustee, 
will lie against his administrator, if there are no unsettled matters of account 
growing out of the trust; and it is no obstacle to this form of action that the 
amount claimed is greater than that proved to be due. 

7. Amendment of complaint; when properly disallowed.—When an amended 
complaint fails to present a cause of action not fully covered by the original 
complaint, the refusal of the court to allow the amendment cannot work injus- 
tice, and hence is not error. 


AppraL from the City Court of Selma. 
Tried before the Hon. JoNATHAN HaRaLson. 
This action was brought at the fall term, 1875, of the Cir- 
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cuit Court of Dallas county, and on the 9th of June, 1876, 
was, by written consent of all parties, transferred to the City 
Court of Selma, where trial was had. The action was against 
Wm. H. Fellows, as administrator of the estate of one Dent 
Lamar, deceased, “for three thousand dollars, due from the 
said intestate’s estate, to the plaintiff (Mary E. Smith), by 
account on the — day of July, 1856, for so much money by 
the said Dent Lamar, then living and since deceased, had 
and received, to and for the use of the plaintiff’ The fol- 
lowing are the facts of the case. 

One O. C. G. Moss lived in this State—owned personal 
property in Louisiana—died in Dallas county, Alabama, in 
1855. His heirs were his brothers and sisters, to-wit: Mrs. 
James Norris, Sterling Moss, James Moss, Henry Moss, 
Mary DuBose, and Mrs. M. G. Lamar, wife of Dent Lamar, 
who died intestate before her brother, leaving-her five chil- 
dren, by Dent Lamar, her heirs at law, viz: M. D. Lamar, 
O. C. G. Lamar, Sarah Lamar, John Lamar, and Mary E., 
now Smith, and who is plaintiff. 

The heirs at law of O. C. G. Moss, employed Dent Lamar, 
the father of plaintiff, to go to Louisiana and settle the Moss 
estate for them. The property of the estate seems to have 
been divided, and Dent Lamar received this property for 
those heirs of O. C. G. Moss who lived in Alabama. Dent 
Lamar received negroes for Mrs. Morris, and delivered them 
to her husband, and he received for his children four negroes 
and some cotton—how much is not shown. 

The estate of O. C. G. Moss was supposed to be worth 
$27,000 ; of this the children of Mrs. Lamar were entitled to 
one-sixth, or $4,500, and the plaintiff to one-fifth of one- 
sixth, or $900. Dent Lamar returned from Louisiana with 
the property of the distributees about January, 1856. He 
settled with some of his children, and spoke of settling with 
others on various occasions in 1868 and 1869, and at some of 
these times spoke of conveying to them real estate. One of 
the negro slaves he got from the “ Moss estate,” for his 
children, died before the war, and the others were emanci- 
go by the war. While these negroes were slaves, Dent 

amar held them as bailee, or in trust, for his children; 
spoke of them as “belong to you children,” and refused to 
dispose of them because they did not belong to him, but to 
“you children.” — 

There is no proof as to the quantity or value of the cotton 
Dent Lamar received for his children, nor is there any proof 
of the value of the negroes he received for them. Dent 
Lamar, after the “surrender,” began to fail, his memory 


became impaired, and he continued to grow worse till in 
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1868 he lost his mind entirely, and on the 10th of July, 1869, 


was declared a lunatic or non compos mentis. He died in 
September, 1870. Letters of administration were granted 
to defendant, Fellows, on the 9th of November, 1870. 

Nunn testified that, as agent for plaintiff, he spoke to Fel- 
lows, as administrator, about plaintiff’s claim, and informed 
the defendant of it about April, 1872. The plaintiff was born 
9th of February, 1850. Fellows testifies that the first con- 
versation about which Nunn testifies, took place in 1873, 
about April, and gave circumstances to sustain his recollec- 
tion. He also testifies that he was never informed of the 
nature of the claim, or the amount thereof, nor wher it was 
due; nor was any claim in writing ever presented to him on 
behalf of plaintiff, and he never knew the character of plain- 
tiff’s demand, when it became due or its amount, till he heard 
it from plaintiff’s witness on the stand, after the trial began. 
Nunn also testified, “ Neither defendant or witness knew the 
amount of said claim.” , 

The complaint consists of two “common” counts: one for 
money had and received, and one on account stated, with 
averments as to both counts, that plaintiff was an infant 
when the money was received and when the account was 
stated, and that the amount was her statutory separate 
estate. To this complaint the defendant pleaded the general 
issue—the statute of limitations of three and six years, and 
also the statute of non-claim; and that more than three 
years had elapsed after plaintiff became of full age before 
she brought this suit. Also, that Dent Lamar was non com- 
pos mentis at, and for a long period before the time, it was 
alleged that he stated the account. 

After the testimony was all in, except a part in rebuttal, 
the plaintiff moved the court for leave to amend the com- 
plaint by adding thereto a count claiming twelve hundred 
dollars for money had and received by the defendant’s in- 
testate on the Ist day of May, 1869, as plaintiff's trustee, 
and in trust for her use. The defendant objected to the 
amendment, and the court refused leave to amend as pro- 
posed, and the plaintiff excepted. 

After the conclusion of the evidence, the court charged the 
jury generally as to the law under the evidence that would 
entitle plaintiff to recover. The court then gave a charge at 
the request of defendant, to which plaintiff excepted, when 
the court then added, “that they must consider said charge 
in connection with what had been given in the general 
charge on the same point.” All of the material charges ruled 
upon are set out in the opinion. 
The appellant now assigns as error— 
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1st. The refusal of the court to allow him to amend his 
complaint. 

2d. In giving the charge excepted to. 

3d. All other errors in the record. 


Rew & May, and Brace & THortNeton, for appellant.—1. 
The proof had shown that plaintiff’s claim arose out of a 
direct trust, and the court erred in refusing to allow the 
plaintiff to amend her complaiat by inserting a count of this 
character.—Crimm’s Adm’r v. Craw/ord, 29 Ala. 626. 

2. The court erred in giving the charge asked by appellee 
and excepted to by plaintiff. The proposition set out in said 
charge was never the law. The language of said charge was 
used at an early day in Bigger, Adm’r, v. Hutchings, 2 Stew. 
445, not as laying down the law, but merely suggesting a 
form of presentation, intelligible and enduring, so as to avoid 
dispute about presentation of claims. The rule was differ- 
ently laid down in Jones’ Ea’r v. Lightfoot, 10 Ala. 17. See, 
also, Pollard v. Sear’s Adm’r, 28 Ala. 486; 20 Ala. 680; Hal- 
let & Walker, Ex’rs, v. Branch Bank of Mobile, 12 Ala. 196, 
197 ; Harrison’s Adm’r v. Jones’ Adm’r, 33 Ala. 260; Fra- 
zier’s Ex’rs v. Proytor, 36 Ala. 694. 

3. Upon the facts of this case, an action will lie for money 
had and received for the plaintiff's use.— Hitchcock et al. v. 
Lukens & Son, 8 Port. 33, and authorities cited; Jutt v. Ide, 
3 Black. C. C. 249; Williams v. Hill, 19 How. 246. 


Fettows & Jouns, contra.—l. The loose, vague, and inco- 
herent declarations of Lamar to his children, when his mind 
was fast decaying, should have little weight; but give them 
full force and they are wholly insufficient to fix on him a lia- 
bility for any amount of money had and received.— Fuller v. 
Duren, 36 Ala. 73. 

2. The case of Fuller v. Duren, supra, and of Vincent v. 

- Rodgers, 30 Ala. 471, and many other authorities, show con- 
clusively that the action for money had and received cannot 
be maintained upon the facts shown in this case. 

3. If the plaintiff had any right to recover, then the origi- 
nal complaint gave her as much right as the amendment 
would have given, and the refusal to allow the amendment 
was not unjust nor erroneous. If there was error, it was 
without injury. 

4. The charge given, and excepted to by plaintiff, was 
correct by itself; it was certainly correct with the explana- 
tion by the court “ to consider it with the general charge on 
the same point.” This charge was gotten up on the authority 


of Bigger’s case, in 2 Stew. 445. This case has since been 
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approved by Supreme Court and adhered to, and itis now 
too late to question it. Upon this point, and as to what 
constitutes a sufficient presentation, see Jones v. Lightfoot, 
10 Ala. 17; Pipkin v. Hewlett, 7 Ib. 291; Clark v. Washing- 
ton, 44 Ib. 291; Halfman v. Ellison & Sun, 51 Tb. 543. 

5. If said charge did tend to mislead the jury, that is not 
a reversible error, because the party excepting did not ask 
an explanatory charge.—Abraham Bro. v. Flinn, 42 Ala. 51; 
Scully v. State, 39 Ib. 240; Fitzpatrick v. Hays, 36 Th. 684. 


STONE, J.—“All claims against the estate of a de- 
ceased person must be presented within eighteen months 
after the same have accrued, or within eighteen months after 
the grant of letters testamentary or of administration; and 
if not presented within that time, are forever barred._-Code 
of 1876, § 2597. 

The provisions of the preceding section do not apply to 
minors, or persons of unsound mind, who are allowed 
eighteen months after the removal of their respective disa- 
bilities, or to heirs or legatees claiming as such.” —Jb. § 2598. 
Tke provisions of the preceding sections, with some modifi- 
cation not material to this case, have been of force since 
1815—before we had a State government; and they have 
been frequently construed in this court. The purpose of 
this statute was to promote a speedy, safe, ne definitive 
settlement of estates, by giving the personal representative 
notice and knowledge of all claims against the estate in his 
hands. Having such knowledge, he can determine advisedly 
when it is his duty to report the estate insolvent; and, at the 
end of eighteen months, if the claims presented are not equal 
to the available assets, he can safely pay debts, or make dis- 
tribution, total or partial, as the condition of the estate may 
warrant. Moreover, such presentation informs him whether 
or not the claims against the estate exceed the amount of its 
personal assets, and whether or not he can safely surrender 
the lands of the estate to the heirs or devisees; or, whether 
it is his duty to petition for an order to sell the lands for the 
payment of debts. These patent results of the statute go to 
make up a policy, to which it is the duty of the courts to give 
full effect. 

What will amount to a sufficient presentation, is a ques- 
tion which has been many times before this court. In Big- 
ger v. Hutchings, 2 Stew. 445-8, our predecessors said, “The 
original bond, note or contract on which the debt accrued, or 
at least an abstract or copy, should be presented as evidence 
of the claim, and if the claim arise on an open account or 
legal liability, it should be reduced to writing, and be so pre- 
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sented.” So, in Jones v. Lightfoot, 10 Ala. 17, the court 
reaflirmed the rule laid down in Bigger v. Hutchings, supra, 
and said, “The plain and obvious design of the statute was, 
to enable distributees and legatees to demand a distribution 
of the estate at the expiration of eighteen months from the 
grant of letters, unless it was necessary for the executor or 
administrator to retain it longer in his hands for the purpose 
of paying debts. To justify him in so doing, he must be fur- 
nished with the evidence that claims exist against the estate 
and will be enforced, This evidence the statute requires to 
be a presentment of the claim, and in our opinion nothing 
short of an actual presentment will satisfy its demand.” In 
the same case it had been decided that “knowledge merely of 
the existence of a claim is not sufficient, and to hold that it 
was, would be, in effect, to repeal the statute.” So, in Hal- 
lett v. Br. Bank, 12 Ala. 193, this court ruled that a notice of 
protest, coming from a notary public, and served on the per- 
sonal representative, or otherwise shown to have come to 
his hands, “will be sufficient to withdraw the claim from the 
influence of the statute of non-claim, if it describe the bill 
or note with accuracy, and informs the representative who 
the holder is, and that he looks to the administrator for pay- 
ment.” This is put on the ground that the notary, in that 
capacity, is authorized to receive payment of the bill or 
note.—See, also, Pharis v. Leachman, 20 Ala. 662, 678; Pol- 
lard v. Sears, 28 Ala. 484; Harrison v. Jones, 33 Ala. 258; 
Fretwell v. McLemore, 52 Ala. 124, 142; Frazier v. Prater, 36 
Ala. 691; Budger v. Kelly, 19 Ala. 944; Pipkin v. Hewitt, 
17 Ala. 291; Posey v. Decatur Bunk, 12 Ala. 802. The result 
of our rulings on this question is, that to constitute a suffi- 
cient presentation, the nature and amount of the claim must 
be brought to the attention of the personal representative, 
by some one authorized in law or fact to make the presenta- 
tion, and the representative must be notified, expressly or 
impliedly, that the estate is looked to for payment. Less 
than this does not meet the purpose of the statute, or suffi- 
ciently inform the representative, to enable him to determine 
whether or not he will pay the claim, whether or not the 
estate is solvent, and whether or not he will pay debts in 
full, assent to legacies, surrender the real estate to heirs or 
devisees, and make distribution. All our decisions are recon- 
cilable with this view, and it maintains the true rule and 
policy of the statute. This rule has existed too long without 
material judicial or legislative change, to be open to recon- 
sideration in this court. We feel bound, both by authority 
and reason, to adhere to it. 


We feel also bound, as a corollary of the above, to adhere 
Vou. LVItt, 
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to that other principle declared in Bigger v. Putchings, i 
that where the claim is “an open account or legal liability, 
it should be reduced to writing, and beso presented.” Less 
than this would not be sufficient information for the repre- 
sentative to base action upon. Moreover, the statute, Code 
of 1876, § 2599, declares that “the presentation may be made 
either to the executor or administrator, or by filing the claim, 
or a statement thereof, in the office of the judge of probate 
in which letters were granted.” To file such claim in the 
office of the judge of probate, it must necessarily be reduced 
to writing, unless it is itself a written contract. It is mani- 
fest that the requisites of a valid presentation must, in each 
of these optional methods, be substantially the-same. The 
object to be attained is in each case the same, and it is com- 
mon logic to hold that the quantum of information to con- 
stitute presentation must, in each case, be substantially the 
same. Itis not unreasonable, therefore, when given facts 
and circumstances are relied on as proof of personal presen- 
tation, to inquire whether they would be sufficient, if filed in 
office of the judge of probate, and entered on his docket.— 
See, also, Waddell v. John, 57 Ala. 93. 

The charge numbered four, given at the instance of 
defendant in the coyrt below—appellee here—is strictly in 
accordance with these views, as far as the same are applica- 
ble to the facts of this case. But, in the present case the 
plaintiff was a minor when Fellows received his appointment 
as administrator; and consequently the statute of non-claim 
did not commence to run, until . & reached her majority, 
some months afterwards. The charge numbered four, ignores 
plaintiff’s minority. It instructed the jury that plaintiff 
could not recover, “unless her claim was presented to the 
administrator, or filed in the probate court of the county 
within eighteen months after the date of the grant of letters 
to the defendant.” The court then told the jury “they must 
consider said fourth charge in connection with what had 
been given in the general charge on the same point.” The 
general charge on the subject of presentation instructed the 
jury that to authorize plaintiff to recover, “they must find 
from the evidence that the claim was presented to the 
defendant, as the administrator of the estate.of Dent Lamar, 
deceased, by the plaintiff, or by some one authorized to pre- 
sent the claim, within eighteen months after the grant of 
letters of administration on said estate to the defendant, if 
the plaintiff was twenty-one years old when said letters were 
granted ; or, if the plaintiff was a minor when such letters 
were granted, then the claim must have been presented 
within eighteen months after she became twenty-one years 
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of age.” This general charge stated the law correctly and 
fully, applicable to the facts of this case; and the explana- 
tory charge given in connection with charge four, rendered 
it | wget impossible that the jury could have been mis- 
led. The proposition of the charge excepted to asserts the 
general principle correctly ; and if appellant was apprehen- 
sive it would mislead the jury, owing to the special and 
exceptional facts of this case, it was the privilege and duty 
of her counsel to ask an explanatory charge. A_ charge 
given, which is objectionable alone on the ground of its 
tendency to mislead, is no ground of reversal Hemingway 
v. Garth, 51 Ala. 580; 1 Brick. Dig. 326, § 10. 

We can not perceive that the refusal of the court to allow 
laintiff to file an additional count, worked any injustice. 
he bill of exceptions sets out all the evidence, and there 

does not appear to have been “any mistake in the christian 
or sur-name of either party, sum of money,” &c., as contem- 
plated in section 3157, Code of 1876. The original complaint 
contained a count for $3,000, had and received. Under this 
count the plaintiff could recover that, or any less sum, if she 
proved her cause of action. Claiming more than is proved 
to be due, is no obstacle to a recovery in this form of action. 
And, if intestate received and held the money as trustee, and 
there were no unsettled matters of account growing out of 
the trust—(none were claimed in this case)—the action for 
money had and received would lie.—See Hitchcock v. Lukens, 
8 Por. 333; Vincent v. Rogers, 30 Ala. 471. It is worthy of 
remark that the count offered as an amendment, while it 
seeks to charge Lamar’s estate for money received by him 
as trustee, does not aver that any demand of the money was 
ever made. See complaint in Vincent v. Rogers, supra. On 
the other hand, if Lamar did hold the funds in trust, and 
there were unsettled accounts growing out of it, he could 
not be held to account for them in an action at law.— Vincent 
v. Rogers. In any view we can take of this question, we can 
not perceive that the amended complaint presented a cause 
of action, not fully covered by the original complaint, and 
the City Court did not err in refusing to allow the amend- 
ment. 

There is no error in the record, and the judgment of the 

City Court is affirmed. 
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Avery, Adm’x, v. Ware etal. 
Bill in Equity for an Account. 


Bill for account ; when without equity because account adjustable at law.—A. and 
W. were judgment creditors of V. for unequal amounts, having the same attor- 
ney through whom the judgments were compromised for an aggregate sum, 
which was to be applied to the judgments in proportion to their respective 
amounts. W. had received more than he was entitled to, and the attorney had 
asum on hané which he was willing to pay to the party entitled to it. A. 
filed a bill praying a decree declaring her entitled to the money on hand, and 
for a decree against W. for the excess received by him above his proportion 
of the aggregate amount of the compromise, —held, that the bill was without 
equity; the demand being purely legal, its amount ascertainable by simple 
calculation, and the remedy at law adequate. 


AppEaL from the Chancery Court of Chambers. 
Heard before the Hon. N. 8. Grawam. 
The case may be understood from the opinion. 


J. J. Rozinson, and W. H. Denson, for appellant. 
JAMES T. May, contra. 


BRICKELL, C. J.—The statements of the bill are, in 
effect, that the complainant, who is appellant here, and the 
appellee Jonathan Ware, were judgment creditors of Alex- 
ander Varner, having the same attorney. The judgments 
were for unequal amounts; and through their attorney, were 
compromised for an aggregate sum, which was to be applied 
to the judgments in proportion to their respective amounts. 
Ware has received more than he was entitled to receive, and 
there is a sum remaining in the hands of the attorney he is 
willing to pay to the party entitled to receive it. The prayer 
is for a decree declaring the complainant entitled to the 
money in the hands of the attorney, and for a decree against 
Ware, for the excess above his proportion of the aggregate 
amount of the compromise which he has received. A demur- 
rer to the bill, for want of equity, was overruled, but on a 
final hearing it was dismissed, on the ground that the evi- 
dence did not support its allegations. 

If the equity of the bill can be maintained, it must be on 
the theory that there is an account to be stated and settled 
between the parties. It is not every matter of account of 
which a court of equity takes juriediction. There must be 
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a fiduciary relation between the parties, or mutuality or com. 

lication of accounts to justify the intervention, or, as is said 
in Knotts v. Tarver, 8 Ala. 743, the court would be filled with 
suits, which could be better and more cheaply adjudicated 
in courts of law. Where the accounts are all on one side— 
where, as in the present case, the demand is purely legal, 
and its amount ascertainable by a simple calculation, and the 
remedy at law is adequate, the court will not take jurisdic. 
tion.— Kirkmay v Vanleer, 7 Ala. 217; Crothers v. Lee, 29 Ala, 
337 ; Dickinson v. Lewis, 34 Ala. 638. An examination of the 
evidence is not necessary, for if it supports the averments of 
the bill, it discloses a case in which the court should not 
have interfered. 

The decree must be affirmed. 


Piedmont & Arlington Life Insurance 
Company v. Young. 


Action jor Breach of Contract on Insurance Policy. 


1. Life insurance; its benefits and abuses.—-Life insurance, conducted on 
proper economic principles, is a prudential and valuable investment ; but if 
premiums be adjusted on a fancy schedule, with a view of enriching corpor- 
tious or furnishing undue compensation to a horde of employees, &c , the evils 
of the system exceed all benefits. In deciding the various questions arising in 
the dealings of such companies with policy holders, the court can not shat its 
eyes to abuses to which the business is subject, the fanciful and speculative 
representations often made by agents, and the technical and exacting condi- 
tions frequently contained in policies, to the prejudice of the assured. 

2. Verbal notice ; when sufficient. —Where application or notice is required to 
be in writing, verbal notice will be sufficient, unless timely objection be made 
thereto. 

3. Conditions of policies; how construed.—The conditions and duties of the 
assured in the policy, are, in general, to be liberally construed in favor of the ‘ 
insured and strictly construed against the insurer. 

4. Responsibility for acts of agent; failure of notice. —Where insurance com- 

panies transact business through agents, at a distance from the home office, 
they are bound by the acts of such agents within the general scope of the bus- 
iness, and can not avoid responsibility by instructigris, limiting their agent's 
authority, not brought to the notice of persons dealing with them. 
5. Testimony of table-rates; when inadmissible—Where a policy shows on its 
face that it is of the class called ‘participating ,’—especially where the assured 
so understood it at the time it was obtained—testimony of table-rates of the 
company for premiums of other kinds of policies, is inadmissible to show that 
the rate of premium paid was that fixed for a different kind of policy, when it 
is not shown that such table-rates were brought to the notice of the assured. 

6. When insurer estopped from denying kind of policy, &e., held by assured.— 
Where an assured had obtained what he believed to be a “participating” pol- 
icy, and verbally notified the agent, some time before the next premium fell 
~— that he wished a paid-up policy, and the agent stated, ‘it was all right, 
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and he would attend to it,” and several times afterwards being approached by 
the assured,’ said ‘‘it would be attended to,” the company is estopped from 
saying that the assured did not hold a participating policy, and that the one 
held by assured had, by its terms, been forfeited for non-payment of pre- 
miums. , ; : : 

7, Assignment of policy; when not void.—Where a policy was issued on the 
life of a debtor for the benefit of a firm, as his ereditors, and provided that it 
should not be transferred without the approval of the company, a transfer by 
one partner, of his interest, to another partner, will uot avoid the policy nor 
defeat the transferee’s right of action therein, especially where, by the death of 
the transferring partner, the legal title is cast on the plaintiff as surviving 
partner. : ee a , ss 

8. Necessity of enacting laws on this subject; legislative attention solicited. —The 
éourt avails itself of this occasion to invite the attention of the legislature to 
the necessity of enacting laws protecting policy bolders against the fraud and 
insolvency of insurance companies, by requiring them, as a condition to doing 
business, to maintain a reserve of assets, sufficient in amount, at a fixed rate 
of interest, to cover their liabilities, as is now provided in some of the States, 
or in such other mode as its wisdom may suggest. 

9, Same.—The court also refers to the need of amending the laws against 
obtaining money by false pretenses, so as to prevent and punish the reckless 
nisrepresentations so often indulged in by soliciting ageuts 

10. Same; explanation. —Lest its language may be misunderstood, the court 
adds that, ‘it fonnd no evidence of fraud or misrepresentation by the agent 
in this case, nor does the record furnish evidence of intentional wrong on the 


part of the company.” | 
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ArpraL from the Circuit Court of Barbour. 

Tried before the Hon. H. D. Ciayron. 

This action was brougiat by Edward Bb. Young, sr., against 
the Piedmont & Arlington Life Insurance Company, to 
recover damages for an alleged failure by said company to 
comply with what are claimed to be the stipulations of a 

olicy of insurance, issued on the 11th day of January, 1869, 
“ said company. The policy was issued on the life of one 
Thomas A. Brannon for the benefit of a firm composed of 
the plaintiff and one Woods, the said Brannon being indebted 
to said firm for $10,000, which was the amount of the policy. 
The premiums were paid each year—from January 11, 1869, 
to January 11, 1871, being $42600 each. On the 25th No- 
vember, 1869, Woods assigned his interest to his partner, the 
plaintiff, which assignment was written and approved by one 
A. A. Walker, the agent of the company who issued the pol- 
icy. After the payment of the first and before the payment 
of the second premium, the said company took the place of 
the Piedmont Real Estate Company, and became responsi- 
ble for the latter’s obligations. Subsequent to the transfer 
of the policy and before suit brought, the said Woods died, 
leaving the plaintiff Young the only surviving partner of said 
firm. In December, 1871, about a month before the premium 
payable January 11, 1872, was due, the plaintiff notified said 
Walker, the company’s agent, that he dia not intend to pay 
any more premiums on said policy, but wanted a paid-up 
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olicy for the even dollars of premiums paid, as stipulated 
in the conditions of the policy. Walker replied that it wag 
all right and he would slaend, to it—and upon being after. 
wards approached, made the same reply. The company 
refused to issue a paid-up policy or to return the premiums, 

On the back of the policy is a printed “ Notice,” to which 
allusion is made in the policy, in the following words: “Ag. 
cepted by the assured as forming a part of this contract,” 
In this notice so “forming a part of this contract,” there is 
a stipulation or provision in these words: “If, after the pay- 
ment of not less than two annual premiums, an ordinary life 
policy, with profits, should cease by the non-payment of pre- 
miums, then, upon written application of the assured within 
thirty days from the time of such ceasing (exclusive of the 
thirty days grace) a new policy will be issued for the amount 
of cash premiums in even hundreds of dollars received by 
said company.” 

The appellee claims that, by the terms of the contract, he 
was entitled to make, and did make substantially, an appli- 
cation for a new or paid-up policy at the time, in the manner 
and upon the conditions required by the contract, and that 
appellant violated the contract in failing and refusing to 
issue the same to him. Appellant denies this assertion, 
Appellee a'so claims that appellant, by its agent, waived a 
strict compliance with the terms of the contract in reference 
to the application for a paid-up policy. Appellant denies, 
1. That said company, or appellant, ever contracted to issue 
any new, or paid-up policy, in any event; 2. That appellee 
has any right to ask for or receive such policy; 3. That a 
plication for such paid-up policy was ever made; 4. That 
appellant ever waived any rights or stipulations of the con- 
tract. 

It is also claimed by the appellee that three years haviag 
expired, the appellant can not, after that time, by the pro- 
visions of the contract, take any advantage of any false rep- 
resentations made in the application, or of any failure to 
comply with the terms upon which the company agreed to 
issue the new or paid-up policy. The appellant denies that 
there are any provisions in the contract by which the com- 
pany waived any of the terms or stipulations which prohibit 
its agent from waiving or varying the terms of the contract 
at any time; but states that there is in the “notice” which 
the parties “accepted as a part of the contract,’ an express 
provision that an agent should not have the power or author- 
ity to alter, vary or waive any part of the contract, and 
notice to the same effect is printed on the margins of the 


policy, and of the application, and on the renewal receipts. 
Vou, LVI. 
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On the trial, exceptions were reserved by appellant to the 
rulings of the court in admitting the following in evidence 
before the jury: 

1. Conversations between A. A. Walker, appellant’s agent, 
and E. B. Young, in December, 1871, in reference to obtain- 
ing a paid-up policy. ;' 

2, Conversation between Thos. A. Brannon and A. A. Walker 
on the same subject, about the same time. 

3. Conversation between J. H.G. Martin and Thos. A. Bran- 
non, on the same subject. 

4, The renewal receipts. 

And appellant reserved exception to the ruling of the court 
in refusing to allow the proof, that after a careful examina- 
tion of the books in the office of the company, in Richmond, 
no entries could be found in reference to the application for 
a paid-up policy. And also in excluding from the jury a 
pamphlet or circular offered, which the witness stated was 
substantially the same as the one referred to in the applica- 
tion as “Table No. 1, pamphlet,” or any part thereof, which 
pamphlet, as evidence, was objected to by appellee, on 
the ground that no proof was offered that it had been ex- 
hibited to any of the parties at the time the contract was 
made. 

Other exceptions were reserved to the rulings of the court 
by the appellant, all of which are now assigned as error. 


Joun A. Foster, and E. J. Kirksey, for appellant.—l. The 
testimony “that the first premium was paid out of the funds 
of Young & Woods,” should have been excluded. The com- 
pany and said firm, and the agent, regarded Brannon as the 
party who contracted to pay the premiums. If another shall 
step in and pay the premiums, and appellant shall accept 
them, this payment can not change the contract so as to 
confer the right of Brannon upon the party so paying. The 
testimony, then, is irrelevant where Brannon is not a party. 
Even if Young & Woods acquired any right, E. B. Young, 
the appellee, is not “Young & Woods,” nor does he sue as 
surviving partner; then how can appellee stand in their 
shoes? The assignment to him is wholly void. It was not 
made as prescribed in the contract. And Walker’s action in 
writing and approving the transfer, is no waiver of the stip- 
ulations of the company, because the contract itself, Prono: 
says that an agent shall not make such waiver. Appellee 
must have known this, and if he was careless in not reading 
and understanding the contract, he alone is responsible.— Er- 
vin v. N. Y. Central Ins. Co., 3 8. C., 213 (New York). The 
transfer being void, and appellee being the only plaintiff in 
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the action, none of the proof of payments made are pertinent, 
Smith v. Saratoga County Company, 1 Hill, 497 (N. Y.); 8. ©, 
3 Hill, 508 ; Bennett & Martin v. Eufaula Home Insurance Com- 
pany, 46 Ala. 9; Governor v. Campbell, 17 Ala. 566; Pike v, 
Elhott, 36 Ala. 69; Mann v. Herkimer County Insurance Co. 4 
Hill, 187; Boddle v. Chenango County Insurance Company, 2 
N. Y. 53; Van Buren 'v. Wells, 19 Wend. 203; Elliott v. Gib- 
bons, 31 N. Y. 67. 

2. The conversations between Walker, the agent, and ap- 
pellee, and between Walker and Brannon, should have been 
excluded, because they do not relate to the performance of 
the stipulations. The contract is, that the “assured,” in 
writing, must make the application for a paid-up policy to 
the home office within the period stipulated in the policy. 
The paid-up policy, moreover, can issue in behalf of the 
same beneficiaries only for whom the original was drawn, as 
they alone are entitled to all the proceeds of the latter, in 
whatever form, and, if any change is desired in policies issued, 
the old policy must be returned to the home office before 
another policy issues in its stead.— Breasted v. Farmers Loan 
& Trust Co. 4 Hill, 73, and S. C. 8, N. Y. 299; Fowler v. Mu- 
tual Life Insurance Company, 4 Laws. 202 N. Y.; Van Zandt 
v. Mutual Benefit, bc. 55 N. Y. 169; Horton v. Equitable Life, 
&c., 2 Albany Law Jour. 255; Beadle v. Chenango County Ins. 
Co. 3 Hill, N. Y. 161. The books, though full of authorities 
to sustain the principle that an agent may waive the condi- 
tions, but in all we can find no authority which goes to the 
length of saying that an agent can waive stipulations when 
there is a printed notice on the back of the policy depriving 
him of that power, to which allusion is made as a part of the 
contract in the policy.—See Mound City Ins. Co. v. Huth, 49 
Ala. 530; 1 Phillips on Insurance, 68; Story on Agency, 19; 
2 Greenl. 215; May on Ins. § 143. 

3. The court erred in excluding as evidence, the pamphlet, 
“Table No. 1,” showing the tables of rates on thirteen differ- 
ent plans, and explanations of these tables, showing the con- 
ditions and advantages of the company in its business. The 
only objection by appellee to the introduction of the several 
parts of this pamphlet was that no proof was offered that it 
had been exhibited to any of the parties at the time the con- 
tract was made. All other objections are to be considered 
waived.—See numerous cases in 1 Brick. Dig. p. 887, § 1194. 
(The argument then goes on to show that the parties did 
know of the pamphlet, &c.) 

4. The testimony of the witness, Shields, as to what are 
now the rates of appellant on policies with profits and without 
profits, should have been admitted. The Alabama decisions 


Vou, Lyi. 
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cited in 1 Brick. Dig. p. 809, § 81, leaves no doubt as to the 
error of the court in excluding it. 

5. (The brief contains several other points, which, if mate- 
rial, can not be here condensed with justice to the arguments 
sustaining them.) 


§. H. DENT, contra.—1. Was the policy such a contract as 
gave the plaintiff the right to demand a paid-up policy for 
the even dollars of premium paid? In the solution of this 
question, we must be guided by the contract or policy. It is 
evidently a policy with profits, or a “participating” policy. 
The words printed on the margin are significant or conclu- 
sive on this question.—Patrick & Wife v. Phoenix Mutual 
Life Insurance Company, 44 Vt. 481; S. C. 3 Bigelow’s Life 
& Accident Ins. Reports, 777. For rule as to construing 
policies, see M. & MM. & D. M. Ins. Co. v. McMillan & Son, 
27 Ala. 77. The appellants failed to lay a proper predicate, 
for the introduction of the evidence about “Table No. 1,” by 
failing to show that the said table or pamphlet offered, was 
shown to plaintiff (appellee). 

2. Was the demand made by Young of Walker a substan- 
tial compliance with the contract, or was the conduct of 
Walker, the agent of the defendant, a waiver of the require- 
ment in the policy that the demand should be in writing? 

We insist that Walker, as the general agent of the compa- 
ny, had the right to bind the company by his conduct, and 
to waive that requirement of the contract which called for 
the demand in writing. 

The acts of the agent, acting within the apparent scope of 
his powers, binds the company.—Bliss on Life Insurance, 
pages 438-9, 443, 444-50. 

We make this further point, that the contract being com- 
plete in itself, no parol evidence was proper to change or 
vary that contract. If the policy did not correctly represent 
the contract and there was a mistake, then the only forum 
in which that mistake could be corrected, is in a court of 
chancery.—1 Brick. p. 680. 

As to the demand being made of the agent and the com- 
pany being bound by his acts, see the following authorities : 
Carriage v. Atlantic Ins. Co. 40 Geo. 135; Miller v. Phenix 
Ins. Co. 27 Towa, 203; Walsh v. Attna Life Ins. Co. 30 Iowa, 
133; Miller v. Mutual Ben. Life Ins. Co. 41 Iowa, 216; Van 
Allen v. Farmers’ Joint Stock Ins. Co. N. Y. Supreme Court Re- 
ports, 11, 4 Hun. p. 413, and the authorities there cited, 
which are many and full. The head-note of this last case is 
as follows: “A general agent of an insurance company may 
waive the performance of a condition inserted in the policy 
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for the benefit of the company.” --See, also, last quoted from 
4 Hun. N. Y. p. 800; the case of Shear v. Phenix Mut. Life 
Ins. Co. and the authorities there cited, to the same effect as 
last case and head-note quoted above ; also, Brick. Dig. vol. 1, 
p. 63, $$ 159, 160 and 161; 53 N. H. Currier v. Continental 
Life Ins. Co. p. 538; Bliss on Life Ins. pp. 620, 621. 

The right to maintain this action, if the refusal to issue 
the policy was wrongful, is abundantly shown by the follow- 
ing authorities: Bliss on Life Ins. p. 673, § 425; J/cKee v. 
Phenix Ins. Co. 28 Mo. p. 383; 1 Brick. p. 141, $$ 75, 76, 77; 
Brasswell v. Am. Life Ins. Co. T5 N. C. 8. 

In respect to the transfer to Young by Woods, no question 
was raised on that in the court below; but I see it is raised 
here by the brief of counsel. I refer to the following author- 
ities to show that there is nothing in that point, even if the 
agent of the company had not approved the transfer: Burnelt 
cd Martin v. Eufaula Home Ins. Co. 46 Ala. 11, and the author- 
ities there cited; Pierce v. Nashua Fire Ins. Co. 50 N. H. 
297. The transfer was by one of the original partners to the 
other. 

3. (The brief goes on to discuss the demurrers, evidence 
and charges). 


STONE, J.—Life insurance, like fire insurance, conducted 
on proper economic principles, is, no doubt, a prudential and 
valuable investment. Its tendency is to equalize and adjust 
the burden of domestic sustentation, so as to provide for the 
families of the short lived, at the expense of those who live 
longer. The annual premiums paid by the assured, are 
graduated by the average length of human life; so that the 
families of those who are cut down before they reach the 
average age, share in the surplus paid in by those who are 
spared beyond that period. To this common fund to meet 
death losses, there must be added a sufficient sum to defray 
the administration expenses of the institution, with a margin 
to cover contingent excessive mortality. Properly conducted, 
with a view to these ends, and only to these ends, life insur- 
ance is worthy of public patronage. 

But if the premiums be adjusted on a fancy schedule, with 
a view of enriching the corporators, or of furnishing undue 
compensation to a numerous army of officers and employes, 
or of squandering the accumulations in extravagance or ill- 
advised experiments, then the evils of life insurance exceed 
all possible benefits that can be derived therefroin. 

Since the close of the late sectional war, life insurance has 
become a business—we may say, a large business—in the 
Southern States. Agents have flooded the land, and have 
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vied with each other in extolling its benefits in general, and 
particularly the excellencies of the companies represented by 
them respectively. Each insurance company has been, in 
turn, praised for some boasted specialty, which it was con- 
tended should commend it to particular confidence and patron- 
age. When one agent failed to convince, another, more fluent 
or more reckless of speech, has succeeded in overcoming all 
objections raised; and the result has been that millions, 
which the South was poorly able to part with, have found 
their way into tese institutions, which only here and there 
a death loss paid, has gladdened one family, and furnished 
to the company an occasion for trumpeting to the world the 
beauties and benefits of life insurance. Policy holders have 
suffered grievously, in the matter of excessive premiums 
exacted from them, to meet a too expensive administration 
of the affairs of such corporations. 

Another fruitful source of loss to policy holders, has been 
the numerous and disastrous failures of life insurance com- 
panies. Such failures, when the companies have succeeded 
in establishing a business, are without excuse, and should be 
ascribed to incompetent or dishonest administration. The 
losses from these failures have been very great. 

But there has been another cause of loss to the policy 
holder, which has been much more severely felt than either 
of these. In making application for a policy, the applicant 
only sees and knows the soliciting agent. Large dividends 
to be distributed, and reduction of premium as a consequence 
thereof, are among the benefits he is assured will accrue to 
him. Two propositions are prominently presented to him ; 
gradual reduction of the annual premium he will be required 
to pay, and the gross sum his family will enjoy at his death. 
And, in most cases, he is informed that after paying a given 
number of annual premiums, should he be unable or unwil- 
ling to make further payment, he can obtain a paid-up policy, 
for the proportion of payments made by him. All this occurs 
before he receives his policy. Nothing said to him of the 
strict process by which he is to obtain a paid-up policy, or 
of the many clauses formed in the body of the policy, or in 
the note endorsed upon it, which look to a forfeiture of the 
insurance. When the policy comes, he usually puts it away 
without perusal; or if he read it, and be not skilled in the 
law, the probabilities are that he will not understand the 
technical strictness required of him. He knows only the 
soliciting agent in the transaction, and he looks to him, and 
to him alone for counsel. 

We do not say the portraiture above is the universal rule. 
There are honorable exceptions to it, both in companies and 
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agents. But the picture we have hastily drawn, is of sadl 
frequent presentation. The hundreds, if not thousands of 
confiding persons, who, when they asked for paid-up policies, 
or cash surrender values, have been met with the cold res. 
ponse that, by reason of some strict rule they had failed to 
observe, their policies were forfeited, will attest the fidelity 
of the sketch. But these views are not entirely original with 
us. The deceptions practiced by life insurance companies, 
through agents of their own appointing, have several times 
called forth the animadversions of the courts of the country. 
In Insurance Company v. Wilkinson, 13 Wal. 222, 234, the 
court said, “It is well known, so well that no court would be 
justified in shutting its eyes to it, that insurance companies 
organized under the laws of one State, and having in that 
State their principal business office, send agents all over the 
land, with directions to solicit and procure applications for 
policies, furnishing them with printed arguments in favor of 
the value and necessity of life insurance, and of the special 
advantages of the corporation which the agent represents. 
They pay these agents large commissions on the premiums 
thus obtained, and the policies are delivered at their hands 
to the assured. The agents are stimulated by letters and 
instructions to activity in procuring contracts, and the pa:ty 
who is in this manner induced to take out a policy, rarely 
sees or knows any thing about the company or its officers 
by whom it is issued, but looks to and relies upon the agent 
who has persuaded him to effect insurance, as the full and 
complete representation of the company, in all that is said 
or done in making the contract. Has he not a right to so 
regard him? It is quite true that the reports of judicial 
decisions are filled with the efforts of these companies, by 
their counsel, to establish the doctrine that they can do all 
this, and yet limit their responsibility for the acts of these 
agents to the simple receipt of the premium and delivery of 
the policy, the argument being that, as to all other acts of 
the agent, he is the agent of the assured. This proposition 
is not without support in some of the earlier decisions on the 
subject ; and, at a time when insurance companies waited for 
parties to come to them to seek assurance, or to forward 
applications on their own motion, the doctrine had a reason- 
able foundation to rest upon. But to apply such a doctrine, 
in its full force, to the system of selling policies through 
agents, which we have described, would be a snare and a 
delusion, leading, as it has done in numerous instances, to 
the grossest frauds, of which the insurance corporations 
receive the benefits, and the parties supposing themselves 


insured are the victims. The tendency of the modern decis- 
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ions in this country, is steadily in the opposite direction. 
The powers of the agent are, prima jacie, co-extensive with 
thé business entrusted to his care, and will not be narrowed 
by limitations not communicated to the person with whom 
he deals. An insurance company, establishing a local agency, 
must be held responsible to the parties with whom they 
transact business, for the acts and declarations of the agent 
within the scope of his employment, as if they proceeded 
from the principal.” 

In Miller v. The Mutual Benefit Life Insurance Company, 31 
Iowa, 216, 226, speaking of the powers of a soliciting agent, 
and of notice to him, the court said: “It is quite time that 
the technical constructions which have pertained with refer- 
ence to contracts of this kind, blocking the way to justice, 
and leading to decisions opposed to the general sense of man- 
kind, should be abandoned, and that these corporations, 
grown opulent from the scanty savings of the indigent, should 
be held to the same measure of responsibility as is exacted 
of individuals. It follows that, in our opinion, the court did 
not err in instructing the jury that the defendant was bound 
by notice communicated to its agents.” 

In Van Allen v. Farmers’ Joint Stock Ins. Co. 4 Hun. (N. Y.) 
413, it is said, “A parol waiver of a condition in a policy is 
good, notwithstanding a provision in the policy that nothing 
but a written agreement, signed by an officer of the company, 
shall have that effect. A general agent of an insurance com- 
pany may waive the performance of a condition inserted in 
the policy for the benefit of the company.” 

In the case of Malleable Iron Works v. Phoenix Ins. Co. 25 
Conn. 465, the question raised was whether the insurance 
company was liable for acts, representations and omissions 
of duty on the part of its agent. The defense was, that in 
the service complained of, the agent was acting outside of 
his authority, and that he was, pro hac vice, the agent of the 
assured. He had been furnished by the company with 
printed blank proposals, containing proper questions to be 
answered by the applicant; and he was authorized to receive 
and forward applications for insurance. The court said, 
“We think there must be an incidental power in the agent, 
adequate to the explanation of the description of property 
which is to be insured, or the meaning of words and phrases, 
and the application of answers to the subject matter. We 
do not say that an insurance agent is, of course, a general 
agent, with no limitation; but, only that he is, in certain 
cases, clothed with an incidental power to perfect that which 
is committed to his care. The agent was to obtain and for- 
ward a perfect application. It was within the sphere of his 
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duty to explain the questions, and decide for himself and the . 
bona fide applicant, what was a satisfactory answer, and how 
the answer should be applied to the subject. In such a case, 
the agent can not be said to make the insurance himself, but 
his principals do it at the home office, obtaining only through 
him the necessary information.” And the company was held 
bound by his acts. 

In the case of Rowley v. Empire Ins. Co. 36 N. Y. 550, it 
was declared that “a policy of insurance should not be 
avoided for an error by the agent of the company, acting 
within the general scope of his power, on the artificial and 
unwarranted assumption that he is the agent of the other 
party to the contract.” 

In May on Insurance, § 143, is the following language: “It 
has, in fact, been very generally held that knowledge by, or 
notice to the agent, of the inaccuracy of a statement in the 
— upon which a policy is issued, after such notice 
or knowledge, binds the company and prevents them from 
availing themselves of the inaccuracy in defense, some of the 
cases regarding the facts as amounting to a waiver, and 
others as working an estoppel in pais. And this is true even 
when the policy provides that when the application is made 
through an agent of the company, the applicant shall be res- 
ponsible for such agent’s representations. And, indeed, the 
tendency of the courts generally, is daily becoming more 
decided to hold that such an agert may waive any of the 
conditions of the policy, and bind the company by such 
waiver.” 

This is supported by a vast array of authorities. Substan- 
tially the same doctrine is asserted in Bliss on Life Insur- 
ance, §$ 281, 287, 288. See, also, Beebe v. Hatrford Ins. 
Co, 25 Conn. 51; Lightbody v. North Amer. Ins. Co, 23 Wend. 
18; Plumbv. Cataraugus Co. &e. 18N. Y.392 ; Coreelis v. Han- 
nibal Sav. Ins. Co. 43 Mo. 148; Hodgkin v. Farmers’ Mut. Ins. 
Co. 34 Barb. 218; May on Insurance, § 144; Woobury Sav. 
Bank v. Charter Oak Ins. Co. 31 Com. 517: Hanitz v. Equita- 
ble Ins. Co. 40 Mo. 557; Beal v. Park Ins. Co. 16 Wis. 241; 
Davenport v. Peoria Ins. Co. 17 Towa, 276; Howard Ins. Co. 
v. Bruner, 11 Har. (Penn.) 50; Lycoming Ins. Co. v. Schollen- 
berger, 8 Wright, 259; Currier v. Continental Life Ins. Co. 53 
N. H. 538; Alman, Miller & Co. v. Phoenix Ins. Co. 27 Towa, 
203; Canngi v. Atlantic Fire Ins. Co. 40 Geo. 135; Post v. 
Attna Five Ins. Co. 43 Barb. 351; Ames v. N. Y. Union Ins. 
Co. 14 N. Y. 253; Carrol v. Charter Oak Ins. Co. 38 Barb. 
402; Van Bories v. U. S. Life Ins. Co.8 Bush. (Ky.) 133; 
Benedict v. Ocean Ins. Co. 31 N. Y. 389; Smith v. Alina Ins. 


Vou. Lymm. 
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Co. 5 Lansing, 545; Walch v. Attna Life Ins. Co. 30 Iowa, 
133; Haugh v. City Fire Ins. Co. 29 Conn. 10. 

So, it seems that where application or notice is required to 
be in writing, verbal notice will be sufficient, if not objected 
to.—See Liddle v. Market Fire Ins. Co. 29 N. Y. 184; Bachen 
y. Williamsburgh City Ins. Co. 35 N. Y. 131; Bodime v. Exch. 
Fire Ins. Co. 51 N. Y. 117. 

Insurance policies are framed by insurance companies with 

great care and caution, with a view of limiting their liability 
as much as possible ; and in most cases impose conditions 
and duties on the assured, to be performed with marked par- 
ticularity. They should be, and are liberally construed in 
favor of the assured; which conditions and provisos are 
strictly construed against the insurer.—Bliss on Life Ins. 
§ 404. 
’ The policy, in the present case, shows on its face that it is 
of the class called “participating.”—See 1 Phil. on Ins. 47; 
Patch v Phenix Mut. Life Ins. Co. 44 Verm. 481. We think 
Mr. Young so understood it at the time it was applied for 
and obtained, and there is no evidence in the record tending 
to show the contrary. The testimony of the table rates was 
rightly ruled out for several reasons—one of which is, that 
it is not shown to have been, at any time, brought to the 
notice of the assured. 

The present case presents strong claims to our considera- 
tion favorable to the assured. It is proved, and not denied, 
that in December, 1871, Young, the assured, notified Walker, 
the agent, from or through whom he had obtained the insurance, 
that he would pay no more premiums, and that he wanted a 
paid-up policy. Walker was still the agent of the defendant 
corporation. Instead of informing Young that his policy 
was non-participating, and hence, not of a class which au- 
thorized him to obtain a paid-up policy; and instead of 
informing him that he must make his application in writing, 
Mr. Walker, the agent, replied that it was all right, and he 
would attend to it. This was a month before any default in 
the non-payment of premium. Walker was frequently after- 
wards called on to know if the paid up policy had arrived, 
and at no time intimated a doubt of Young’s right to it. 
When he first communicated Young’s request to the insu- 
rance company in Virginia, is notshown. Nor, judging from 
the language of his letter, to be presently copied, does there 
appear to have been any answer received to his first com- 
munication. He writes as if he thought Young was entitled 
to a paid-up policy, and had no information that the right 
was denied. His letter to the president of the insurance 
company, dated May 6th, 1873, is as follows: 
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“I again write you in reference to T. A. Brannon’s policy, 
favour of Young & Woods. There were three payments of 
$426 each, made upon that policy, making in the aggregate 
$1,278. A paid up policy for that amount is wanted. Your 
immediate attention will oblige, ' 

Very truly yours, 
A. A. WALKER.” 


To this the president replied promptly, that the policy 
ceased for non-payment of premium in January, 1872. 

We hold that the conduct of the agent in this case, and of 
the insurance company, estops the latter from denying that 
the demand of a paid-up policy was rightly made, even if 
such estoppel were necessary to protect his right, which we 
do not assert. 

There is nothing in the objection that Young alone sues, 
based on the transfer made by Woods, his co-partner, with- 
out the approval of the company.— Burnett v. Hufaula Home 
Ins. Co. 46 Ala. 11; McMasters v. Ins. Co. 25 Wend. 379; 
Pierce v. Washna Ins. Co. 50 N. H. 297. If this objection 
were available at any time, it ceased at the death of Mr. 
Woods, before this suit was brought, which vested in Young, 
the surviving partner, the sole right to sue. 

The measure of damages in this case, according to the 
proof, was the money value, at the time of the trial, of a paid- 
up policy of $1,278, on the life of T. A. Brannon. The record 
contains no testimony or rulings of the court on that ques- 
tion, and hence, no question bearing on that, is presented for 
our consideration. The charges asked and not given assumed 
an enormous measure of damages, and were rightly refused. 
None of the charges asked should have been given. 

The legislatures of most of the States have enacted 
statutes for the protection of policy-holders against insol- 
vency and fraud of life insurance companies. As a condition 
of doing business, they are required to maintain a reserve of 
assets, sufficient in amount, at a rate of four to six per cent. 
interest, to cover their liabilities. The modern tendency is 
to increase the required reserve, to a standard of protection 
at a low rate of interest, say four and a half per cent., and in 
some cases four per cent. There has been no legislation in 
Alabama on this subject ; and we avail ourselves of this occa- 
sion to invite the attention of the legislature to it. 

Another question for legislative inquiry. We have penal 
enactments which punish the offense of obtaining money 
under false pretenses with great severity. It is worthy of 
consideration if some amendment is not necessary, to 


embrace, restrain and punish reckless misrepresentations, 
Vou. Lym. 
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too frequently indulged in by soliciting agents. Possibly 
resent statutes would reach many cases; but it would be 
well that the statutes should denounce this crime against the 
ublic in no uncertain terms. And insurance companies will 
ecome much more circumspect in the selection of their 
agents, if they be held civilly accountable for all the repre- 
sentations and assurances held out by such agents in solicit- 
ing insurance. 

Lest our language may be misunderstood, we feel it our 
duty to say we find no evidence of fraud or misrepresentation 
by the agent in this case; nor does the record furnish evi- 
dence of intentional wrong in the company. 

We find no error in the record prejudicial to appellant, 
and the judgment of the Circuit Court is affirmed. 


Kelly et al. v. Trustees of the Ala- 
bama & Cincinnati R. R. Co. 


Bill in Equity for the Appointment of a Receiver, and to Fore- 
close Deed of Trust. 


1. Judicial notice of charters and powers of private corporations.—Judicial 
notice can not be taken of the charter of a private corporation, nor of its cor- 
porate power or capacity, if it derives existence from such charter, i. e. a special 
act of incorporation. If it is shown, however, to have been incorporated 
under the general laws, which authorize the formation and define the powers 
of corporations, these are public laws, of which notice must be taken, and the 
power must be referred to such general laws. 

2. Railroud companies ; power to borrow money and secure its payment.—Cor- 
porations created for the construction of railroads, in the absence of limitation 
or restraint by statute, have power (at common law) to borrow money, and to 
make bills, bonds or promissory notes for its repayment, and may mortgage 
its real and personal property to secure debts thus created. 

3. Stale endorsement under Acts 1869-70, creating parumount lien; when rail- 
road company may create subordinate lien.—The iaternal improvement law, (Acts 
of 1869-70, p. 70,) while providing that the State sball have a first and per- 
manent lien for its protection, when it has endorsed bonds under that act, 
does not forbid the railroad corporations from creating other liens on the prop- 
erty subordinate to such lien of the State; especially a lien to secure the bonds 
endorsed, &c. 

4. Remedy by statute is given the State alone; when can not be set up by pur- 
chasers of railroad.—The remedies afforded by the statute are given to, and 
enforceable by the State alone; they can not be set up by the purchasers of the 
road, in a contest between them and the holders of endorsed bonds, secured 
also by the corporation’s mortgage, to defeat the latter in foreclosing such 
mortgage, whatever might be their effect if the State were a party, and the 
holders of endorsed bonds, secured also by the corporation’s mortgage, should 
seek to set up rights under the mortgage to embarrass the State in pursuing 
its remedies. 
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5. Party having prior lien; what sufficient answer to objection that State is not 
made «a perty.—The presence of a prior mortgagee, or a party having a prior 
lien, who 1s not subject to the jurisdiction of the court, and the validity of 
whose incumbrance is not disputed, may be dispensed with; and where such 
prior incumbrancer is a State which can not be made a party, this is a suffi- 
cient answer to the objection that it is not made a party to a suit asserting no 
adverse claims to the rights of the State. 

6. Resolution of directors, awhorizing bonds to raise money; when includes 
earnings, profits. &c.—Where the governing body of the corporation, in a 
resolution authorizing an issue of bonds to raise money, provide for the exe- 
cution of a deed of trust to secure the same, on its right of way, road-bed, 
etc., “and on all the real and personal property now and hereafter belonging to the 
company,” —-this necessarily includes the earnings and profits, and authorizes 
a trust deed conveying the tolls, freights, rents, incomes, Xe. 

7. Receiver of railroad; appointment of ; court of equity acts with caution; case 
demanding such appointment; effect of .--Where the appointment of a receiver is 
asked to displace the exercise of corporate authority over a railroad, courts of 
equity act with extreme caution, and require a clear case of right, and of 

ressing necessity to induce their interference; but when the corporation itself 
Sas been declared bankrupt, with interest having accumulated. on its bonds 
exceeding the value of the property mortgaged to secure them, and pur- 
. chasers of the equity of redemption at the assignees sale are in possession of 
the road and property mortgaged, receiving the incomes, profits and earnings 
of the road (which the mortgagee 1s entitled to take), and using the property 
for their own exclusive use and benefit, a clear case is presented for the 
appointment of a receiver; and such appointment would not be an interfer- 
ence with the corporate power and authority over the road, ora disturbance 
of corporate possession, but merely ot that of the purchasers, who are using 
it for their own exclusive benefit. 

8. Void endorsement by Stute; liability of railroad company, on bonds. 
Although railroad bonds be endorsed in contravention and fraud of the 
internal improvement law, and the endorsement be therefore void, this will 
not release the corporation of its liability for such bonds, which the corpora- 
tion has secured by « deed of trust upon its property. 


APPEAL from the Chancery Court of Lee. 

Heard before the Hon. N. S. Granam. 

Bill was filed by appellees, William H. Barnes and 
Henry Clews, as trustees of the East Alabama & Cincinnati 
Railroad Company, against appellants, Richard H. Kelly and 
others, praying the appointment of a receiver to take posses- 
sion of the railroad property, and manage the same, and 
seeking a foreclosure of a deed of trust, the execution of 
which will appear from the averments of the bill. 

The bill alleges, Ist,-that the said company, “a corpora- 
tion created and existing under and by virtue of the laws of 
the State of Alabama,” did cause to be executed, its first 
mortgage gold bonds, bearing date July 1, 1870, for one 
thousand dollars each, payable to bearer on the first of July, 
1890, in American gold coin, at the banking-house of Henry 
Clews & Co., in the city of New York, with interest free from 
United States Government tax, at the rate of eight per cent. 
per annum, payable semi-annually on the first day of Janu- 
ary and July of each year, on the presentation of the coupons 


annexed, as they become due—the same being 3,500 bonds, 
Vou. LVI. 
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numbered from one to 3,500 inclusive, issued in accordance 
with and upon the conditions prescribed by the laws of the 
State of Alabama, and being endorsed by the State of Ala- 
bama; 2d, that said company, for the purpose of facili- 
tating the negotiation and sale of said bonds, did, on the first 
of July, 1870, execute a mortgage deed to complainants, as 
trustees, for the purposes mentioned in said trust or mort- 

age deed, (viz., to secure the payment of the principal and 
interest of the first mortgage bonds, issued by the company 
and endorsed by the State, and the payment ot the bonds of 
said company, not endorsed by the State, to the amount of 
$705,000), whereby said company conveyed to complainants 
its entire road, equipments, real and personal property, then 
or thereafter belonging to said company, its franchises, &c., 
“together with the tolls, freights, rents, issues, incomes, earn- 
ings and profits thereof,’ &c., in trust for the equal benefit 
and security of all the persons and bodies corporate, who 
had been or might become holders of said bonds; 34d, that 
the fifth provision of said mortgage deed provides that it 
shall be the duty of said trustees or their successors, to 
exercise the powers granted them by the third and fourth 
sections of said deed, or to take other appropriate proceeding 
for the enforcement of the rights of the bondholders, upon 
the requisition in writing of the holders of, two hundred 
thousand dollars in amount of said bonds, and, upon such 
requisition being made, the said trustees, at the time being, 
shall proceed at once to enforce such rights as hereinbefore 
provided, or by judicial proceeding or otherwise, as they, 
under the advice of counsel, shall deem most conducive to 
the interest of all the bondholders—their expenses, compen- 
sation, &c., to be deducted and paid from the income or the 
proceeds of sale of the railroad and property conveyed by 
the said mortgage—and that the third and fourth provisions 
of said mortgage provides that these proceedings shall be 
taken whenever the said company defaults in payment of the 
interest on the bonds for six months; 4th, that said com- 
pany was petitioned into bankruptcy and received its dis- 
charge in 1873, and that said company has held no meetings 
of its directors since then, and is now to all intents and 
purposes dissolved, there being no organization of the same; 
that Samuel G. Jones, and John F. Bailey, were appointed 
assignees, and, by virtue of an order of the United States 
District Court, sitting at Montgomery, they sold and con- 
veyed by deed, to James J. Colt, Richard H. Kelly, Bartho- 
lomew Boyle, and Virgil 8. Murphey, purchasers thereof, all 
the right, title and interest of said company as hereinbefore 
stated, including its franchise, rolling-stock, lands, fixtures, 
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and all its real and personal property; that said sale was 
duly confirmed by the said court, sitting as a court of bank- 
ruptcy, on the thirtieth of April, 1874, and by order of said 
court said deed was executed to the purchasers on the four- 
teenth of May, 1874; that said deed was made, as stated by 
the deed itself under the express reservation of the lien of 
the trust deed to complainants; 5th, that at the time of 
said sale the property consisted (besides its corporate rights 
and franchises, and road-beds, and right of way extending 
two hundred and twenty miles, from Eufaula, Alabama, to 
Guntersville, Alabama; of twenty miles of completed rail- 
road—about three miles in the county of Lee and the bal- 
ance in Chambers county; that said twenty miles is laid 
with ties and rails, and is now being run poe | operated upon 
by said purchasers; also about five miles of completed road 
on the same line in the county of Etowah; that said pur- 
chasers have property on hand purchased with the income of 
said road, and also a large amount of freights, tolls and 
profits, subject to the lien of said deed of trust; 6th, that 
the interest on said bonds has been in default for more than 
four years, and is still unpaid ; and this bill is exhibited upon 
the authority and written request of the holders of more 
than two hundred thousand dollars in amount of said bonds; 
that none of the proceeds of said road have been applied to 
the payment of said interest; that the entire real and per- 
sonal property is insufficient to discharge even the accrued 
interest on said bonds; that although the said purchasers 
have had the full use and possession of said property since 
May 14, 1874,—more than three years—they have consumed 
and applied all the net proceeds of the said road to purposes 
other than the payment of the accrued interest due on said 
bonds, and they have failed entirely to extend said road; 
that if they have had no net earnings from the operations of 
said road, then they have so carelessly, recklessly and badly 
operated the same, that it has been of great and serious 
damage and injury to the bondholders of said company ; that 
the property itself being insufficient to pay said interest, it is 
necessary that the income, tolls, profits and freights, be held 
and deposited for such payment; that at the present time 
these proceeds, profits, &c., are being so applied as not to be 
legally applicable to the reduction of the said incumbrance ; 
that the amount of said bonds is seven hundred and five 
thousand dollars, upon which none of the accrued interest 
has been paid; that the present value of said property is 
less than one hundred thousand dollars; that it is highly 
necessary that said property be preserved pending this pro- 


ceeding, and that the money, income, freights, &c., be held 
Vou. Lym. 
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and deposited to satisfy the interest and principal of said 
bonds; that the said deed of trust creates a lien for that 
purpose, and authorizes complainants to receive and take 
the same, either personally or through their agents, man- 
agers or receivers, and apply the same to the payment of the 
costs of these proceedings, and the balance to the extinguish- 
ment of the said interest and principal, as far as they will 
go; 7th, that said purchasers have been operating said 
road since their purchase, using the same corporate name, 
to-wit: The Hast Alabama and Cincinnati Railroad Company. 
The bill then prays for a receiver, and a foreclosure of said 
deed of trust. 

Motion to have a receiver appointed was made after due 
notice. 

Respondents (appellants) filed their answer in substance 
as follows: Ist, they admit the several allegations of the 
first paragraph of the bill, except they “deny that any of 
said bonds were ever issued by said corporation accordin 
to, and in pursuance’ of, said act of February 21, 1870; 
2d, that it appears from the face of said trust deed that 
its sole scope and purpose was to secure the payment of said 
gold bonds, with the interest thereon, free of Government 
tax, and which were to be issued only under such conditions 
and restrictions ; 3d, they deny that the owners of two hundred 
thousand dollars, of said bonds, have, in writing, requested 
said trustees to commence this suit, and they plead the want 
of such requisition in writing in statement of this bill; 
4th, they admit the allegations of the fourth paragraph of 
the bill; 5th, they ‘admit the allegations of the fifth para- 
graph of the bill, except they deny having on hand any tolls, 
freiglits and incomes, at the present time, subject to the liens 
of said trust deed; 6th, they admit the allegations of the 
sixth paragraph of the bill, except they deny that they have 
carelessly or badly operated said road to the damage or 
injury of the bondholders; and they say that they have 
expended the earnings of the road, after deducting current 
expenses on repairs and permanent improvements; and they 
now explicitly deny that the original bill was filed upon the 
written requisition of the bona fide holders of said bonds, 
negotiated under the restrictions and conditions of said 
deed; and they deny that any of said bonds were ever nego- 
tiated or sold according to the provisions of said act of 
twenty-first February, 1870; 7th, they admit the allegations 
of the seventh paragraph of the bill; 8th, for further answer, 
respondents say that two hundred and fifty of the bonds 
purporting to be endorsed by the State were hypothecated, 
&e.; . . . . 12th, that the whole four hundred of the bonds 
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purporting to be endorsed by tue State, were wrongfully and 
fraudulently, and without authority, endorsed by the Govy- 
ernor of the State, and were had and obtained by the present 
holders thereof, in fraud of the law, which authorized an 
endorsement to be made, and with full knowledge of the 
facts which invalidated their issue; 13th, that if said 
four hundred bonds are not fraudulent and void in the hands 
of the present holders, or if the fraudulency and nullity of - 
said bonds can not avail these respondents, as a full defense 
to the bill, then that under and by the statute of the State 
authorizing the endorsement, the lien of the State was created 
and exists, and that the same statute which created the lien 
prescribed the remedy for a default, in payment of interest 
on the endorsed bonds, and they say that the remedy so 
prescribed is exclusive of any action in behalf of the holders 
of such endorsed bonds against the property of said com- 
pany for such default, “and these respondents plead said 
statute as a bar to the bill,” &¢.; . 15th, and they submit 
that the said endorsed bonds, not having been legally 
negotiated by said company, the title thereto passed to the 
purchasers at the said bankrupt sale; . . 17th, they 
submit that the State is a necessary party to the bill, because 
as they say, it affects the rights A liabilities of the State, 
and as the State can not be made a party defendant, they 
plead these facts in bar to this suit, and as the State is not 
a party complainant, they plead the non-joinder in abatement. 
Defendants demurred to the bill, and, for cause, assign: 
Ist, that it appears by the bill, that the bonds of the East 
Alabama and Cincinnati Railroad Company were endorsed 
by the State of Alabama, to the amount of four hundred 
thousand dollars; that the said corporation became bank- 
rupt; that its franchise, and the whole of its property, was 
sold and conveyed to purchasers under the orders of the 
United States District Court, sitting in bankruptcy; that the 
franchise and property, so sold and atonal are of less 
value than one sated thousand dollars, and wholly insuffi- 
cient to satisfy the lien of the State for accrued and unpaid 
interest upon said endorsed bonds ; that the lien of the State 
was created and exists by virtue of the act of the general 
assembly of Alabama; that the lien of the State is exclusive; 
that the statute which enacted the lien prescribed the remedy 
for a default in payment of interest by said company, and 
that said remedy is exclusive of all other remedies for such 
default, against the property and franchise in the hands of 
defendants as purchasers, subject to the lien of the State; 
2d, that the act of the general assembly, under which 
the bonds of the company were endorsed by the State, 
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declares what shall be done in case of default in the interest, 
and excludes any action by the endorsed bondholders, or in 
their behalf, except the remedy against the auditor for failure 
to prove his warrant on the treasury for the sum neces- 
sary to meet the interest on any bonds endorsed by the 
State, whenever said interest is not provided for by the com- 
pany, and to pay such interest when due; 3d, that the 
statute, under which the bonds of the company were 
endorsed by the State, annulled all liens in favor of bond- 
holders, created after the twenty-first February, 1870, as to 
any and all such bonds endorsed by the State of Alabama, 
and the State took the exclusive lien for the payment of 
interest upon such bonds by the company, and the exclusive 
remedy against the company for any default in payment of 
such interest; 4th, that the State put itself by the statute 
between said company and the bondholders; made itself 
liable for the company’s default, in providing for the payment 
of interest, requiring the auditors, in such case, to draw their 
warrant upon the treasury, and to pay such interest when 
due; and it provided a remedy against said company for 
such default, and that remedy excluded all other remedies 
against said company or its property ; and that exclusive 
remedy is now in the State, and this bill can not therefore be 
maintained for default in payment of interest on such 
endorsed bonds; 5th, that the complainants have no lien for 
unpaid interest; 6th, that the State is not a party to this 
suit; 7th, that by the endorsement of the bonds by the 
State, and the negotiation of them as such endorsed bonds, 
the provisions of the act of twenty-first February, 1870, 
under which the endorsement was made, became the terms 
of the contract between the parties, and no remedy for 
default in payment of interest by the company can be had 
against the said railroad company or its property, except 
that remedy which is provided in the statute; 8th, that 
the complainants are not trustees for the State of the lien 
which the State has for the payment of the principal and 
interest of the unendorsed bonds.” 

The cause came up before the chancellor, at chambers, on 
the motion of complainants to have a receiver appointed to 
take charge of the property, and on the demurrers of 
respondents, and on the motion to dismiss the bill for want 
of equity. Upon hearing of the same the demurrers and 
motion were overruled, and the register was ordered to ascer- 
tain a suitable person to be appointed receiver. The register 
in due time certified that one R. J. Thornton was a suitable 
person for such appointment, and, on the fourteenth of 
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December, 1877, said Thornton was so appointed, and gave 
his proper bond therefor. 

Respondents now assign for grounds of error: First, over- 
ruling the motion to dismiss for want of equity; second, 
overruling each of the several grounds of demurrer ; third, 
in appointing a receiver. 


Wave Keyes and Vineit S. Murpuey, for appellants. 
W. H. Barnes & Son, contra. 
No briefs came to Reporter. 


BRICKELL, C. J.—1. The bill does not aver the man- 
ner or the time of the creation of the East Alabama and 
Cincinnati Railroad Company, as a body corporate ; nor is 
it shown whether it derived existence and authority from a 
special act of incorporation, prior to the constitution of 1868, 
or whether it was formed under the general laws of the State. 
Nor is there any averment of its specific corporate powers. 
The averment is general, that on the first day of July, 1870, 
when the bonds were issued, and the deed of trust for their 
security executed, it was a body corporate, existing under 
the laws of the State, and created for the purposes of con- 
structing and operating a railroad from Eufaula to Gunters- 
ville. Judicial notice cannot be taken of the charter of a 

rivate corporation, nor of its corporate power or capacity, 
if it derives existence from such charter, by which we intend 
a special act of incorporation.—City Council of Montgomery 
v. M. & W. Plank Road Co. 31 Ala. 76. If it is shown to 
have been formed under the general laws, which authorize 
the formation, and define the powers of corporations, these 
are public laws, of which notice must be taken, and of course 
to these the power of the corporation must be referred. 

2. There are, however, powers at common law incident 
to corporations, and these they must be presumed to pos- 
sess, in the absence of special restraint by their charters, or 
by statute. Of these, is the capacity to purchase alien lands 
and chattels. “Independent of positive law, all corporations 
have the absolate jus disponendi of lands and chattels, neither 
limited as to objects nor circumscribed as to quantity. The 
may execute a mortgage to secure a debt.”—2 Kent, 281, 
(marg.); Green’s Brice’s Ultra Vires, 123-130, Corporations 
created for the construction of railroads, in the absence of 
limitation or restraint by statute, have power to borrow 
money, and to make bonds, bills, or promissory notes, for its 


repayment; and also power to mortgage its property, real or 
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personal, as a security for such evidence of debt. These are 
powers necessary and proper to enable it to accomplish the 
purposes of its creation, and are regarded as incidental or 
implied, though not expressly conferred by the eharter, or 
act of incorporation.— Richards v. Railroad, 44 N. H. 127; 
Commonwealth v. Smith, 10 Allen, 448. In the consideration 
of the demurrer, and the motion to dimiss the bill for want 
of equity, notwithstanding the powers conferred on the cor- 
poration are not stated specifically, the objects of its incor- 
poration being shown, it must be presumed it had the inci- 
dental powers, conferred by the common law, unless these 
are restrained, or taken away by statute. If it has these 
powers, the bonds and deed of trust, which is in its legal 
effect a mortgage, are not ultra vires, but subsisting debts, 
and a valid security. 

3. It is expressly recited in the deed of trust, that the 
bonds were prepared with the view of obtaining the indorse- 
ment of the State, under the act of February 21st, 1870; and 
that the lien it creates shall be subordinate to the lien the 
State would under that act acquire by the endorsement. 
The proposition, which seems to be the foundation of the 
motion to dismiss, and several of the causes of demurrer, 
specially assigned, is, that the act forbids the creation of a 
lien by mortgage or otherwise, in favor of the bondholders, 
to co-exist with the lien of the State, and thus restrains or 
abrogates the power the corporation would otherwise have 
to execute a mortgage, or assignment as a security for the 
payment of the bonds. The statute, (Pamph. Acts 1869-70, 
p- 149), certainly intends, that when the State, by an indorse- 
ment of the bonds of a railroad company, incurred liability 
for the principal and interest of such bonds, the act of 
indorsement should operate a lien in favor of the State, hav- 
ing priority of all other liens, though it was not declared by 
deed or other writing. It also provides remedies which may 
be pursued for the protection of the State, in the event the 
company should make default in the payment of principal or 
interest. But we cannot discover anything in its terms or 
spirit, leading to the conclusion that a prohibition of cor- 
porate power to mortgage, in subordination to the lien of the 
State, was intended. On the contrary, it seems clear no 
such prohibition was contemplated. The bonds the gov- 
ernor is empowered to endorse, are the first mortgage bonds 
of the company, implying they are, or may be, secured by 
mortgage. Again, it is said the indorsement of the State 
shall constitute a first lien, without a deed from the company ; 
and the only prohibition imposed, is not against the creation 


of any other lien or mortgage, than that the statute creates 
(32) 











498 SUPREME COURT (Dec. ‘Term, 
{ Kelly et al. v. Trustees of the Alabama & Cincinnati R. R. Co.] 


in favor of the State; but the creation of any other, which 
would have priority over, or come in conflict with that of the 
State. The contract and liability of the State, created by the 
indorsement, is that of suretyship for the railroad company, 
indemnity and protection against the liability the statute 
intends to afford. This fs its whole scope and operation. A 
principal debtor may well, and it is not of infrequent occur- 
rence that he does, create a security and indemnity for his 
surety, and at the same time create a security by another 
instrument, or in another mode, for the protection of the 
common creditor. Each is at last, unless narrowed and 
limited by its express terms, a security for the debt, and may 
enure to the benetit of the surety, or of the creditor. A 
court of equity, will so enforce and appropriate them that 
the debt shall be paid. The payment of the debt is the pur- 
pose for which they are created, and that being accom- 
plished, ease is given to the surety, while the legal and 
equitable claims of the creditor are satisfied. It isnot a lien 
or a security for the default of the State the deed of trust 
affords ; but a lien or security for the default of the corpora- 
tion, the principal debtor, which alone can involve the State 
in loss. 

4. The remedies the statute affords, are intended for the 
protection of the State ; and it may be, if it was pursuing these 
remedies, that it could not be embarrassed by the inter- 
ference of the trustees to foreclose the deed of trust; or such 
interference might be an election, by the bondholders author- 
izing it in that case, to rely on the deed of trust, in preference 
to a reliance on the liability of the State as endorser. But 
the State is not pursuing the statutory remedies it could 
have pursued, nor does it intervene to stay, or claim protec- 
tion against the foreclosure of the deed of trust; and it is 
not for the corporation, or those who have succeeded to its 
place merely, to assert the rights of the State, to the delay 
of a common creditor, pursuing a clear, equitable remedy to 
which he is entitled. Statutes are construed in reference to 
the common law, and the presumption is, that no other inno- 
vations on common law principles, than such as are clearly 
expressed, are intended.—1 Kent, 464; 9 Bac. Ab. 244. No 
principle of construction will lead to the conclusion that the 
statute we are considering derogates from the common law 
power of the corporation to mortgage, or to assign, for the 
security of the bondholders. Restraint of such power is not 
essential to the protection of the State, except so far as the 
statute in express terms restrains it—the prohibition of the 
creation of any lien having priority over or coming in con- 
flict with that of the State. The creation of another lien, sub- 
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ordinate to it, for the security of the common debt, which, if 
enforced, is in relief of the State, is not inconsistent with, or 
in conflict with the lien of the State. Attempts to employ 
it so as to embarrass the State would, if necessary, be 
restrained; or it may be, would operate to discharge the 
State from liability. These are considerations which are 
not involved in the inquiry, as to the power of the corpor- 
ation to create the lien, but which arise after its creation, 
and its enforcement is sought. ‘The remedies the statute 
affords are given to the State, and the State alone can pursue 
them. They cannot be resorted to by the bondholder, or by 
trustees, or assignees for his security, and cannot exclude 
the right he or they have at common law, or in equity, not 
derived from statute, to foreclose the deed of trust. If the 
statute had extended to the bondholders, or to trustees, or 
assignees, for their security the remedies it provides, with- 
out a negative, express or implied, of the right to the equit- 
able remedy, the statutory remedies would have been 
regarded as cumulative, and it would have been matter of 
election with them to pursue the one or the other.—Sedg- 
wick on Stat. & Con. Law, 342. 

5. The State cannot be made a party defendant to an 
action at law, or.a suit in equity, and this is a sufficient 
answer to the objection because of the omission to make it a 
party.—Constitution of 1875, art. 1, sec. 15. The presence 
of a prior mortgagee, or of a party having a prior lien, who 
is not subject to the jurisdiction of the court, when the valid- 
ity of his incumbrance is not disputed, may be dispensed 
with; and in the present case must be dispensed with of 
necessity.— Hogan v. Walker, 14 How. 37. The demurrer 
and the motion to dismiss, were properly overruled. 

6. The resolution of the board of directors, under which 
the deed was executed, does not, in express words, authorize 
the creation of a lien upon the incomes, profits, or earnings 
of the road. It does, however, authorize its creation on “all 
the real and personal property now, or hereafter, belonging 
to the company.” The earnings, incomes and profits of a 
railroad, derived from its management and operation, are 
personal property. Words broader or more comprehensive, 
embracing all existing, or future acquired personal property, 
could not have well been used. It is but giving these words 
their natural effect, to construe them as embracing the earn- 
ings and profits of the railroad. So construing them, the 
deed of trust in the creation of a specific lien on the earnings 
and profits, was not in excess of the authority conferred by 
the resolution. The trustees do not stand as mortgagees 
who have neglected to take a pledge of, or a specific lien on 
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rents and profits. They have a lien on the incomes, profits, 
an‘ earnings of the road co-extensive with that on the road, 
and the other property of the company embraced in the 
deed; the right to take and appropriate them to the pay- 
= of the mortgage debt, so far as it is past due and un- 
paid. 
. 7-8. The bankruptcy, and a practical dissolution of the 
corporation, the execution of the deed of trust, the negotia- 
tion of the bonds, the accumulation of unpaid interest to an 
amount exceeding the value of the property conveyed by the 
deed, the sale by the assignees in bankruptcy, of the equity 
of redemption of the corporation, the possession and pro- 
tection of the incomes, profits, and earnings of the road so 
far as completed, and the use of its rolling stock, and other 
personal property, by the purchasers for their exclusive ben- 
efit, are facts not controverted. The validity of the bonds 
is disputed by the answer, and it is averred that they were 
obtained by the present holders in contravention, and in 
fraud of the act of February 21st, 1870. If this be true it 
may avoid the indorsement of the State, but it does not 
relieve the corporation from its primary liability as principal 
debtor. The case thus presented is a plain one for a claim 
to a receiver. The general rule in equity is, that if a railway 
corporation becomes insolvent, makes default in the payment 
of the principal or interest of its bonds secured by mortgage, 
and the mortgage property is an inadequate security, a 
receiver will be appointed, on a bill for foreclosure. 
Especially will the court commit the encumbered property 
to the custody of a receiver, if, in addition to the insolvency 
of the corporation, and the inadequacy of the security, the 
only fund for the payment of the debt is the earnings of the 
road, and these are being misapplied.—High on Receivers, 
$$ 376-390. Courts of equity are very reluctant to appoint 
receivers over any and all corporations. In ddley v. Whit- 
stable Company, 17 Vesey, 324, (marg.) Lord Epon, speaking 
on this subject, said: “I do not conceive it to be impossi- 
ble to lay hold of their property, and with regard to the 
power of the court there is no distinction, whether the sub- 
ject is a fishery or an inheritance of another nature. The 
court must deal with it as well as they can, to prevent a 
failure of justice altogether ; and if, by resisting the demands 
of justice they expose their property to ruin, the mischievous 
consequences must be attributed to themselves.” And fur- 
ther speaking of the necessity which might rest upon the 
court of carrying on the business of the corporation, he said: 
“Yet that difficulty would not prevent the decree, though it 


might induce the court to modify it, so as to do as little 
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injury as possible.” The subjection of corporate property 
and franchises to the custody of a receiver, is a suspension 
in a greater or less degree of the powers of the corporation, 
in addition to devolving on the court often the continuance 
of the business of the corporation, and this is the explana- 
tion of the greater reluctance to appoint receivers over them 
and their property, than in the case of individuals. Railway 
companies are more than mere private corporations—they 
are in many respects, and for many purposes quasi public 
bodies, invested with large and peculiar franchises and priv- 
ileges, and owing important duties, and under varied respon- 
sibilties to the public. Hence, courts of equity in the ap- 
pointment of receivers over them act with extreme caution, 
and require a clear case of right and of pressing necessity 
to induce their interference.— Meyer v. Johnston, 53 Ala. 237. 
The present is not properly the case of a claim of a receiver, 
who is to interfere with the exercise of corporate power, and 
whose custody will suspend in any degree corporate functions. 
The corporation is practically dissolved, a bankrupt, and for 
more than three years has had no organization, and there 
has been an entire non-user of its powers and franchises. Its 
property has passed into the possession of the defendants, 
who are using it fer their exclusive benefit. Their posses- 
sion and use of the property will alone be disturbed by the 
appointment of a receiver. The propriety of the appoint- 
ment must depend upon the principles governing applica- 
tions for receivers in the aid of foreclosure of mortgages. 
The insolvency of the mortgagor, the inadequacy of the 
mortgage security, and the inability of the mortgagee to 
enter and take possession, the mortgage debt being unpaid 
in whole, or in part, and there being a specific lien on the 
incomes, rents and profits, it cannot be doubted, as a general 
rule, —— the court to appoint a receiver. 
med. 
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Perry Insurance and Trust Company 
v. Foster. 


Bill in Equity by Creditor to have a Conveyance declared a 
General Assignment, or set aside on the ground of Fraud. 


1. Assignments for the security of creditors ; Code construed.—The Code de- 
clares that all assignments, or other conveyances stipulating for the release of 
the debtor, fraudulent and void as to creditors of the grantor; general assign- 
ments are not prohibited, but preferences created by them are annulled, and 
they are converted into a security for the equal benefit of all creditors. With 
these exceptions, the Code wrought no changes in the principles settled by 
judicial decisions tonching »ssiguments, or other conveyances for the security 
of creditors. It has not entirely destroyed the right of an insolvent debtor to 
prefer one creditor to another. 

2. Same; when not declared fraudulent; provision as to sale.-—An assign- 
ment conveying a plantation, and crops thereon, requiring trustees to take 
possession and sell, will not be declared fraudulent, because it does not pro- 
vide for the immediate sale of property conveyed. The sale must be made in 
a reasonable time, and the reasonableness for auy delay for which the assign- 
ment provides, must depend on the character of the property, the cause of 
delay, and the circumstances of the particular case. 

3. Same; what not an unreasonable stipwation.—Where, in the spring of 
the year, an assignment is made of a plantation, and the personal property 
used in cultivating crops upon it,—at which season it could not be easily 
rented, and it would be sacrificed by a sale, and necessarily abandoned if 
stripped of the personal property—it is not unreasonable to stipulate thata 
sale shall be delayed until the first day of December following; and, in the 
meantime, that the property shall remain in the possession of the grantors, to 
be used in muking the crops which are to be delivered to the grantee as soon 
as gathered, and applicd to the payment of the secured debts. 

4. Transfer constituting general assiqgninent under our statutes.—A transfer, 

without regard to its former conveyance, by the voluntary act of an insolvent 
or failing debtor, of substantially all of his estate subject to execution, for the 
security of one or more creditors in preference to the others, is, under our 
statutes, a general assignment which enures to the equal benefit of all credit- 
ors. Tocome within the influence of the statute, the disposition of substan- 
tially all of the debtor's estate to one or more creditors, in preference to the 
others, must be by volition or act of the debtor; the statute has no reference 
to preference or liens arising by operation of law. 
5. What will vitiaie an assigninent; and what not.—The wilful, deliberate 
introduction of fictitious debts, or the intentional exaggeration of the amount 
of real debts, in which debtor and creditor participate, is feigning a consider- 
ation, and is a fraud which will vitiate an assignment; but error in the descrip- 
tion of debts, or the introduction of fictitious debts, to which the creditor is 
not privy, will not vitiate an assignment; nor will an assignment be vitiated 
merely because the creditor has other security for any one or more of the debts, 
which security is not stated in the assignment. 

6. Same; what not a simulation or exaggeration of debts which will vitiate a 
conveyance. —When a creditor takes from his debtor a conveyance to secure his 
acceptances of the debtor’s bill of exchange. as well as other debts, and at the 
same time receives a transfer from third persons of judgments in their favor 
— the debtor, for a like amount, which was purchased with the bill, and 
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such 1s not expressly mentioned in the conveyance, it is neither a simulation 
nor exaggeration of debts which will vitiate the conveyance. The conveyauce 
does not secure the judgment, aud the debt, evidenced by the bill of exchange, 
is stil an outstanding lability, unless the acceptor aud debtor intended the 
transfer of the judgment to operate as payment of it, and this presumption is 
repelied when it is expressly stipulated in the conveyance that 1t saall not op- 
erate to impair the riyht of the holder or transierce of auy judgment against 
the debtor, to enforce it at pleasure. 

7. Conveyance in this case held valid —The conveyance, under the facts set 
out in this case, was valid, and could neither be set aside as fraudulent, nor 
declared a general assignment. 


AppEAL from Chancery Court of Perry. 

Heard before the Hon. CuarLes TURNER. 

On the 2d of August, 1869, the appellee, Robert Foster, 
filed his bill in this cause, in the chancery court of Perry 
county, to have set aside a deed of trust executed by R. H. 
Lee, Jas. Lee, W. RK. Brown, Jno. H. Lee, and the Perry Insur- 
ance and Trust Company, appellees. The material facts of 
the case, about which there is little or no dispute, are these : 
On the 19th day of February, 1869, Richard H. Lee and 
James Lee, were largely engaged in planting in Perry county, 
being the owners of three well stocked plantations. On each 
of these places they had a force organized and at work in 
the making of a crop of corn and cotton. They had been 
engaged in the business for many years, and were considered 
skilled in the same. They were at this time insolvent, and, 
without aid from some source, could no longer carry on their 
business. Executions, to the amount of $25,000, against 
them were already in the hands of the sheriff. Other suits 
were pending, and other debts were maturing. Geo. W. Tate, 
and the firm of*Butt & Foster, held the oldest executions, 
amounting to some $20,000, which the sheriff was about to 
levy. A sale at that time would have broken up their plant- 
ing operations for that year, and the property, though in- 
trinsically more valuable, if then sold would have realized 
little, if anything, more than the amount of the judgments. 

Richard H. Lee and James Lee were stockholders in the 
Perry Insurance and Trust Company to the amount of $5,000 
each ; they were indebted to the company to the amount of 
about $36,000, upon which, a brother, John H. Lee, was lia- 
ble as endorser for them. Richard H. Lee, the active part- 
ner, realizing the situation, sought some creditor who could, 
and would assist him in protecting the property from sale, ° 
and enable him to make another crop, which, proving to be 
a large one, at the prices then prevailing, would go far to- 
wards paying up their indebtedness. He at last made the 
following arrangement with the Perry Insurance and Trust 
Company : 

The company agreed to accept their bills, due the first and 
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fourth of the following January, to the amount of the Tate, 
and Butt & Foster executions, and to advance them a sum, 
not exceeding $5,000, with which to make a crop, and the 
Lees, upon their part, agreeing to convey to trustees in trust 
for the security of said company, the Prairie plantation, 
upon which James then resided, the stock, corn, fodder and 
farming implements upon the plantations owned by them, 
and the crops to be raised that year by them on said planta- 
tions. Upon negotiations with Tate, and Butt & Foster, the 
principle execution creditors, they agreed to receive the 
acceptances of the company and transfer their judgments; 
this was done, and the deed of trust was thereupon executed 
to secure, therein recited, five bills of exchange aggregating 
over $36,000, the advances to be made not exceeding $5,000, 
and the bills of exchange drawn on said company and ac- 
cepted by it, and payable to Geo. W. Tate and Butt & Fos- 
ter—the said deed being, as expressed therein, upon the fol- 
lowing conditions, viz: The said R. H. Lee and James Lee 
shall well and truly cultivate said plantations and raise crops 
of corn and cotton thereon this year, and gather and pre- 
pare the same for market as early as practicable, and deliver 
the same to the said trustees; and the said trustees shall 
take possession of the said corn and cotton and sell the same 
in the customary manner for cash, at such time or times, and 
at such place or places, as by them may be deemed more ad- 
vantageous to the Perry Insurance and Trust Company ; 
and shall, on or before the first Day of December next, take 
possession of and sell all of the aforegranted real estate and 
all the other personal property aforesaid, or so much thereof 
as may be deemed necessary to satisfy the said debts and 
interest and damages which have accrued, or may accrue 
thereon, and all expenses touching the preparation of these 
presents and the execution of these trusts, and shall apply 
the proceeds, &c. . . . .~ It is further stipulated, that 
the trustees shall give thirty days notice of the time and 
place of the sale of the real estate and of the personal prop- 
erty now in existence. It is further stipulated and agreed 
that the trustees shall be and they are hereby authorized to 
take possession of all the aforegranted property, whenever 
they shall deem it necessary to carry into effect the purposes 
for which this deed was made, or whenever the said Perry 
Insurance and Trust Company shall so direct. It is further 
stipulated and agreed that these presents shall not in any 
manner interfere with or impair the lien of any judgments 
recovered against said James Lee and Richard Lee, or either 
of them, in favor of G. W. Tate, and Butt & Foster, or either 


of them, and shall not, in any manner, interfere with or im- 
Vou. Lvul, 
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pair the lien of any executions issued upon said judgments, 
or with the right of the plaintiffs in said judgments, or their 
assignees, to cause any or all of said real or personal prop- 
erty to be sold at any time for the satisfaction thereof; but 
the said judgments shall remain in full force and effect, to 
all intents and purposes. Should any money remain out of 
the proceeds of said property, after the payment of the afore- 
said debts, fees, and expenses, the same shall be paid over to 
the said R. H. and James Lee. These the company after- 
wards purchased. 

Upon all these several judgments executions were kept 
alive and in the hands of the sheriff, and on the second day 
of August, 1869, the lands were sold by the sheriff under 
said executions, and John H. Lee became the purchaser at 
the sum of $25,160, for which sum the company gave R. H. 
and James Lee credit on their indebtedness. In payment 
of this bid, the company accepted the note of John H. Lee, 
secured by a mortgage upon the property purchased, and his 
individual plantation. This note still remains unpaid and 
the mortgage unforeclosed ; no interest having been paid 
thereon since January, 1873. On the 8th of March, 1870, 
the personal property conveyed by the trust deed was sold 
at private sale to John H. Lee, who had previously resigned 
his trusteeship, for $13,231.50 in cash, and that amount was 
credited upon the account of R. H. and Jas. Lee. The crop 
was in part a failure; 195 bales of cotton were made and 
were turned over to the insurance company. The company, 
with the consent of the Lees, held this cotton for a better 
price for about a year, and then sold it at a price less than 
could have been realized when they received it. The net 
proceeds, $10,814.25, were then placed to the credit of 
the Lees. Since his purchase, John H. Lee sold the Holmes 
place for $12,000, one-half cash, and has farmed on the other 
places—R. H. Lee superintending the Muckle place, and Jas. 
Lee continuing to reside upon and farm the Prairie place. 

The complainant, who is a creditor of R. H. and James 
Lee, attacks this transaction as intended to hinder, delay and 
defraud creditors. 

The chancellor decreed the trust deed to Wilson R. Brown 
and John H. Lee fraudulent and void as to the creditors of 
Richard H. and James Lee, and that the Insurance and 
Trust Company be required to account for the property re- 
seived by it under such deed. The rulings and decree of the 
Chancellor are now assigned as error. 


_ W.M. Brooxs, and Jonn F. Vary, for appellants.—1. A 
judgment is not an assignment or transfer of the debtor’s 
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property in any sense. It is a debt of record recovered b 
the plaintiff, not by the debtor, and usually against the 
debtor’s will. And if he transfers, with or without the con- 
sent of the debtor, the transferee succeeds simply to the 
rights and obligations of the plaintiff, and becomes, in effect, 
not the assignee of the debtor’s property, but the assignee 
of the property of the judgment.creditor, with such liens and 
rights as the law gives him. Upon what show of reason or 
authority can it be held that the deed, in this case, when 
aided by the judgments—that which is not an assignment by 
the debtor—becomes, in effect, a general assignment. Taken 
together, the whole estate of the grantor is not thereby di- 
vested out of him, or transferred, or assigned by him to an- 
other. But every “divestiture” of a debtor’s estate, though 
made by him, is not a “general assignment” within the mean- 
ing of the law. An absolute sale, by an insolvent debtor, of 
his entire estate, to a creditor, to pay a pre-existing debt, is 
not included within the meaning of the term “ general as- 
signment.”— Young v. Dumas, 39 Ala.; Hoskins v. Bailly et 
al., 48 Ala. 377; U. S. v. McLellan, 3 Sum. 343; Dias v. Brou- 
chand, 10 Paige, 445; Norton v. Cobb et al., 20 Geo. 44. But 
there is another reason why the deed is not a general assign- 
ment: In order to procure this deed, the company paid the 
bills of exchange to Tate and Butt & Foster, and advanced 
a large amount of money to make a crop, and afterwards 
advanced more to pay the other executions. This con- 
stitutes the company a purchaser for valuable consideration, 
of all the property included in the deed of trust. The dis- 
tinction between a mere assignment to pay pre-existing debts, 
and one to secure payment of money advanced and liabili- 
ties incurred to obtain the assignment, is too well supported 
by authority to be now questioned. 

2. Thus it clearly appears that the deed is not a general 
assignment. But treating it as a conveyance of all the prop- 
erty of the grantors, it is not void for the reason assigned by 
the chancellor, namely: “for it is apparent that no substantial 
benefit is reserved to the grantors” From the provisions of the 
deed, and the authorities, the chancellor cannot be sustained. 
Similar deeds made by insolvent debtors conveying all their prop- 
erty, and providing for the raising of a crop, also included in 
the deed, have been upheld by this court again and again. 
And it has been uniformly held that by such deeds no illegal 
benefit is secured or reserved to the grantors.—Ravasies v. 
Alston, 5 Ala. 297; Graham v. Lockhart, 8 Ala. 9; DuBose v. 
DuBose, 7 Ala. 235; Clark v Bank, 7 Ala. 765. See, also, 
Abercrombie v. Bradford, 16 Ala. 560; Shackleford v. Bank, 


Vol. Lvimr. 








18 











1877. ] OF ALABAMA. 507 


(Perry Insurance and Trust Company v. Foster. ] 
99 Ala. 246; Miller v. Stetson, 32 Ala. 162; Henderson v. Dill, 
11 Ala. 689. 

3. The simple recital of the facts in this case, is a complete 
refutation of the charge that the deed was made “with in- 
tent to hinder, delay, or defraud creditors,” or with any ille- 

al intent whatever. (See statement of facts). But what is 
the “ hinderance and delay,” which the law denounces as fraud- 
ulent? Every transfer or conveyance of a debtor’s property, 
whether all or a part, absolute or conditional, made to secure 
the payment of debts to one or more of his creditors to the 
exclusion of others, necessarily hinders or delays, or tends 
to hinder and delay the excluded creditors. But it is not 
every hindrance and delay that will render the deed void: 
“Only such hindrance and delay as will operate as a fraud come 
within the operation of the statute.’—Bump. on F. C. 67, and 
eases there cited ; Hoffinan v. McCall, 5 Ohio St. 124. The 
statute is aimed only at intended fraud : to pay, or secure the 
payment of a debt to one creditor, is no fraud upon others— 
no legal injury.— Bump. 218, 219, and notes; Lee v. Flanagan, 
7 Ired. L. R. 474. See, also, 4 Bump. 220, et seq., 357, 358, 
and notes ; 3 B. Monroe, 556-9 ; Ib. 423; 5 Ib. 313; 39 Ala. 
60; 5 Ohio, supra ; 32 N. Y. 209; 29 Penn. 387; Ala. Life 
Ins. Co. v. Petway, 24 Ala. 566; Pullman v. Newbury, 41 Ala. 
176. ; 

4. The chancellor holds that the deed does not show the 
connection between the acceptances and judgments and the 
transfer of the latter to the company, and that in omitting to 
do so “a material fact is concealed from the world,” with in- 
tent to wrong and defraud the other creditors of the grantors. 
This is visiting the bare omission of a fact, the disclosure of 
which could have been of no benefit to the creditors, and its 
concealment no injury, with unusual harshness and severity. 
By the well established rules of law, as well as the princi- 
ples of common charity, ‘‘ we are taught that fraud is not to 
be presumed when the circumstances relied on to sustain 
that allegation are fairly susceptible of an honest intent,” 
and that “courts do not strain to force conclusions of fraud.” 
24 Ala. 566; 21 Ala. 136; 3 Ala. 352. The deed, in truth,- 
discloses every material fact upon which it is based. In 
fact, there was no occasion to refer in the deed to the judg- 
ments at all. Upon reading the deed, it is obvious that 
there could be no intention to conceal the connection between 
the acceptances and the judgments. 

5. The chancellor says that an effort is made to show that 
the Lees owed two debts: one indorsed by the judgments, 
and the other by the bills of exchange; when, in fact, there 
is but one debt, and the other is simulated. It is certain, how- 
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ever, that the deed did not provide for a simulated debt. The 
bills were evidence of a real debt, and the company, by its 
accommodation and acceptance, had become bound forits pay- 
ment; and the company, being so liable, had the right to 
take counter security. The security provided by the deed 
was insufficient, but the judgments were more efficient be- 
cause they created a lien on all the property of the grantors, 
The imputation that the parties to the deed were endeavor- 
ing to produce the impression that there were two debts; 
one evidenced by the bills, and the other by the judgments, 
is unfounded. Its powers are to be executed, not to pay two 
debts due to Butt & Foster and Tate, but only to pay the 
one debt, evidenced by the bills. And the judgments are 
left to be enforced according to rules of law and the practice 
of courts. There could be no impropriety in failing to dis- 
close, in the deed, that the grantors had given the company 
other securities for the same debt. “If the debt is imper- 
fectly secured, it is not objectionable to provide for it in the 
assignment. Jf it is amply secured, a provision for its pay- 
ment will not render the assignment void.” —See Strong v. Skin- 
ner, 4 Barb. 559; Hastings v. Palmer, 1 Clarke, 52; 35 Barb. 
554; 38 N. Y. 293; Bump. on F. C. 388. And the omission 
in the assignment of any reference to the other securities 
“is not inconsistent with honesty and good faith.” 

6. The other points of the brief (which is very elaborate), 
go to the questions, “as to fraud in fact,” “former adjudica- 
tion,” which need not be noted in addition to the portion of 
the brief already condensed. Several points of the decree 
of the chancellor are also commented upon. 


Extmore & Gunter, and Watts & Sons, with whom was 
Pownattan Lockett, contra.—Il. It may be considered as 
clearly established that a debtor in failing circumstances, 
and actually insolvent, and known by the creditor to be so, 
cannot, wnler the guise of a mortgage or deed of trust, pro- 
tect an estate for his own enjoyment, use, or benefit. In 
other words, when the debtor is insolvent, and known to be 
so by the creditor, no instrument of preference can be exe- 
cuted which does not “make a simple and unconditional appro- 
priation of his property to the payment of his debts”—and 
any arrangement which continues his business for him by 
future advances, or otherwise reserves any use for the grantor, 
is fraudulent in law, irrespective of the actual intention of 
the parties with respect to other creditors.— Constantine v. 
Twelve, 29 Ala. 607 ; Lukins v. Aird, 6 Wall,78; Reynolds v. 
Welch, 47 Ala. 203; Reynolds v. Crook, 31 Ala. 637; Knight 
v. Wiley, Banks & Co. 27 Ala. 347; Kirksey v. Montgomery, 
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96 Ala. 172; Grimshaw & Brown v. Walker, 12 Ala. 102; 
7 Paige Rep. 568; Grover v. Wakeman, 11 Wend. 187 ; Nich- 
olson v. Leavitt, 2 Selden, 518-19; Borland v. Walker, 7 Ala. 
269. 

2. In reference to the simulation of debts, it is laid down 
as the law, “ That where the deed describes debts not shown 
to be due by the debtor, the inference is proper that the deed 
was executed, not for the bona jide purpose of securing debts 
actually due, but that making use of that indebtedness and 
simulating it to be greatly more than it was, the chief intention 
was to hinder and delay creditors. And no rule is better 
established, or is more salutary in its effects, than that which 
declares it the imperative duty of the grantee in a deed at- 
tacked for fraud by creditors, to remove any suspicion of un- 
fairness from the transaction — Ma, riott & Hardesty v. Givens, 
8 Ala. 7123 Hall, Moses & Roberts v. Heydon, 41 Ala. 242. 
In such transactions parties are conclusively held to intend 
the natural and legitimate consequences of their act, no mat- 
ter how loudly they may protest to the contrary.-—IViley, 
Banks & Co. v. Knight, 27 Ala. 347; Pope v. Wilson, 7 Ala. 
694; Welch v. Reynolds, 47 Ala. 203; 11 Wend. 225. The 
evidence clearly establishes a simulated debt in this case. 

3. No one can certainly assert that the purpose of the 
deed was not, in part at least, to prevent an immediate appli- 
cation of the property of the debtors in favor of the credi- 
tors. Although a deed may be on a valuable consideration, 
if there is an actual intent to /inder, or delay, or defraud, 
other creditors, the existence of a valuable consideration is 
not sufficient to uphold the transaction.—See 41 Ala. 168, 
and authorities there cited; Kerr on Fraud and Mistake, 
213; Brigham v. Tillinghast, 3 Kern. 215; Welch v. Reynolds, 
47 Ala. 200. Let any one imagine a disconsolate creditor, 
seeking for something to make his money out of, coming 
across this instrument, would he not at once calculate the 
debts secured and provided for by the deed? and would he 
not see that the acceptances, amounting to over $20,000, were 
saddled upon the property, and at the same time understand 
that the judgments for a like amount were to be paid out of 
the property ? and would not such an array of debt, with 
the lien on the stock of the Lees kept in the dark, have a 
tendency to dishearten, to hinder and delay, any but the 
most venturous? Did not “ honest and fair dealing require 
the truth of the transaction to be disclosed on the face of the 
instrument ?”—4 Denio, 224. 

4. It has been universally held that the fact of future ad- 
vances being secured by a deed, is alone sufficient to render 
it fraudulent and void when a knowledge of the insolvency 














510 SUPREME COURT [Dec. Term, 


{Perry Insurance and Trust Company v. Foster. ] 


is brought home to the creditor. In the case of Barnum y, 
Hempstiad, 7 Paige, 570, Chancellor Walworth says: “The 
first objection which is made to the validity of the assign. 
ment in this case is, that it contains a provision to pay to 
Lay, one of the assignees, for his future advances to and 
future liabilities for the assignors, in preference to, or to the 
exclusion of the debts which are due to creditors whose debts 
had been contracted by the assignors previous to the assign- 
ment. If I was satisfied that such was the fair construction 
of the instrument, I should not hesitate for a moment to 
declare it fraudulent and void, upon that ground alone; as 
such un attempt to secure a future credit and benefit to the as- 
siqnors, by means of the assigned property, to the prejudice of 
their present creditors, could not be sustained in any court.”—30 
N. Y. Rep. 211; 4 Denio, 217. See, also, 7 Paige, 37. 

5. The transfer of the judgments and the execution of the 
deed of trust are parts of one transaction.—Cummings & 
Cooper v. McCullough, 5 Ala. 335; Bancroft, Betts & Marshall 
v. Holt & Chambers, 30 Ala. 193. And either being fraudu- 
lent, no protection can be claimed under them.— Wiley, Banks 
& Co. v. Knight, 27 Ala. 3386; Wiley, Banks & Co. v. Boyd, 
38 Ala. 625; Grover v. Wakeman, 11 Wend. 187. 

6. It may be pretended that an actual intent to defraud is 
necessary to make a conveyance fraudulent. It would bea 
useless provision of the law to afford a remedy only in cases 
where an actual intent nad to be proved, since it usually must 
be proved, by the parties to the transaction. Is there a case 
known in which the parties confessed to a bad intent? The 
intent with which a thing is done must be shown by outward 
acts. Every person is presumed to have common and ordi- 
nary understanding, and is presumed to intend the natural 
consequence of his acts; and, therefore, when the inevitable 
result of a deed is to hinder and delay creditors, it is con- 
structively fraudulent, no matter what the parties may say 
to the contrary. “The statute of frauds refers to a legal in- 
tent and not a moral intent; that is not a moral intent as 
contra-distinguished from a legal intent. If he do what is 
forbidden he will not be allowed to say that he did not intend 
to do a forbidden act A man’s moral perceptions may be 
so perverted as to imagine an act to be fair and honest which 
the law justly pronounces fraudulent and corrupt ; but he is 
not, therefore, to escape from the consequences of it. The 
law must have a more certain standard for measuring men’s 
intents, than each individual’s varying notions of right and 
wrong. — Welch v. Reynolds, 47 Ala. 203; Wiley, Banks & Co. 
v. Knight, 27 Ala.; 11 Wend. 225; Thomas v. Jenks, 1 American 


Lead. Cases, 86, where all the authorities are collected. 
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7. The question of fraud in the transaction, as well as the 
plea of estoppel, on account of certain alleged proceedings 
in the Cireuit Covrt of Perry county, having been practical- 
ly settled by the decree of the Chancellor, we will say noth- 
ing on these poits save that section 1867 of the Rev. Code 
was only intended to destroy the right of preference in a 

eneral assignment free from objections in other respects. 
And that if the transaction is otherwise fraudulent, it is void, 
under § 1865 of the Rev. Code, as to the attacking creditors ; 
and the beneficiary under such a deed cannot, after detec- 
tion, set up that the deed is a general assignment and claim 
to share in the results. And to call attention again to the 
fact that the acceptances of the Insurance Company, which 
purchased the judgments, being given “at the request and 
for the accommodation of the said Lees,” of necessity made 
the property in the bills in the Lees, and the judgments pur- 
chased with them the property of the judgment debtors, 
and, therefore, destroyed them as valid and subsisting debts 
against their estate.—Siephens v. Sinclair, 1 Hill, N. Y. 148; 
McLemore v. Pinkston, 31 Ala. 266; Wallace v. Br. Bank, 1 
Ala. 565. 


BRICKELL, C. J.—The assignments of error present 
several questions, on which we do not deem it necessary to 
express an Opinion, as they do not affect the conclusions we 
have reached, and it is not probable they will arise again 
under similar complications. If these are conceded to the 
appellee, his right to any relief depends on the one or the 
other of two propositions, neither of which, in our judgment, 
can be maintained. The /irs/ of these is, that the convey- 
ance executed on the 19th of February, 1869, by James and 
Richard H. Lee, is fraudulent and void as against their 
creditors. The second is, that if the conveyance is not fraud- 
ulent, taken in connection with the cotemporaneous transfer 
to the preferred creditor, of judgments against the grantors, 
executions on which were a lien on all their estate, it is a 
general assignment, under the statute enuring to the equal 
benefit of all their creditors. 

The conveyance is, doubtless, as decided by the chancellor, 
an assignment strictly and technically, as distinguished from 
a mortgage, or a deed of trust for the security of creditors, 
in the nature, and with the incidents of a mortgage. The 
entire estate in the property designated, legal and equitable, 
is conveyed to the trustees, and all that remains to the 
grantors is a resulting trust.—Burrill on Assignments (3d ed.), 
11-16. It is also a fact, about which there is no a 
that at the time of its execution, the debtors were actually 
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insolvent, pressed by executions, under which, if forced sales 
had been made, their whole estate would have been sacri- 
ficed. From these they were anxious to obtain ease, 
and the opportunity to continue for the current year their 
planting operations, for which they had partially arranged. 
They were largely indebted to the Perry Insurance and Trust 
Company, and their brother, John H. Lee, was liable as 
accommodation endorser for this indebtedness. Sales of 
their property, under the executions, would have involved 
him in financial ruin, and the company probably in large 
loss. The company agreed to accept the bills of exchange 
of the debtors, having near twelve months to run, for a sum 
sufficient to cover the larger judgments, to pay the smaller 
judgments, taking a transfer of them, and reserving the right 
to issue execution for their collection, whenever they deemed 
it necessary, and to advance a sum not exceeding $5,000 
for the eillivetine of crops on the lands assigned and 
other lands of the debtors; the debtors to cultivate the 
crops, to gather and prepare the same for market, and to 
deliver the same without delay to the trustees. The agree- 
ment is substantially embodied in the assignment. The 
crops, as well as the property in existence, by the terms of the 
assignment, are appropriated to the payment of the enumer- 
ated debts, which include the acceptances given for the judg- 
ments, and the prior indebtedness. The trustees are author- 
ized to take possession whenever they deem it necessary, or 
the company shall direct, and must take possession on the 
ensuing first of December, and sell so much of the property 
as is necessary for the payment of the expenses attending 
the execution of the trusts, the attorney’s fees for preparing 
the conveyance, and the secured debts. If a surplus of the 
proceeds of sale remain, it is payable to the debtors. 

In view of the insolvency of the debters, it is insisted the 
assignment is fraudulent—that it is not an absolute, uncon- 
ditional appropriation of the property conveyed to the pay- 
ment of the particular debts, and that it recovers to the 
debtors substantial benefits, injurious to the creditors not 
secured. The questions thus presented, are not of the first 
impression in this court, but are controlled by adjudications 
which legislation alone can change. When inconvenience 
has resulted from these adjudications, the legislature has 
applied the corrective. If they were disturbed by the courts, 
touching so nearly as they do, the daily transaction of busi- 
ness ; sanctioned as they are by the profession, who, relying 
on them, advise conveyances; and by the practice of the 
community who make and accept such conveyances, not only 


would injustice to individuals follow, but titles to property 
Vou, LVI. 
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would be rendered insecure, and distressing litigation pro- 
voked and fostered. 

It is conclusively settled, that a debtor in failing cireum- 
stances, or actually insolvent, has the right of preference 
among his creditors. He may assign his property for the 
payment or security of one, to tne exclusion of all others. 
Prior to the Code, the only limitation on this right of prefer- 
ence was, that the property transferred should be devoted, 
absolutely and unconditionally, to the payment of the pre- 
ferred debts, without the reservation to the debtor of any per- 
sonal benefit. The whole, or 4 part of his property, could be 
assigned and appropriated to his creditors in equal or unequal 
proportions. He could, also, stipulate that the creditors 
accepting the assignments should release him from all fur- 
ther liability on their demands. The authorities are col- 
lected in 1 Brick. Dig. 128, $$ 75, 76. The Code declares an 
assignment, or other conveyance stipulating for the release 
of the debtor, fraudulent and void as to the creditors of the 
grantor.— Rev. Code, § 1866. General assignments are not 
prohibited—preferences created by them are annulled, and 
they are converted into a security for the equal benefit of all 
creditors.—Rev. Code, § 1867 ; Holt v. Bancroft, 30 Ala. 193 ; 
Price v. Mazange, 31 Ala. 701. It was deemed in violation 
of sound policy to arm an insolvent debtor with the power 
of exacting from creditors a release from liability, as the 
price of a preference in payment or security, and though as- 
signments and other conveyances with stipulations for a 
release, had been supported, the statute intervenes and de- 
clares them, for the future, fraudulent. So it was deemed 
sound policy required that all general assignments, which, 
as defined by this court, are conveyances of all, or substan- 
tially all of a debtor’s property, by mortgage, deed of trust, 
or assignment, for the security of debts, without regard to 
the preferences expressed in them, should enure to the equal 
benefit of all creditors. No other changes in the principles 
settled by judicial decision, touching assignments, or other 
conveyances for the security of creditors, has been wrought 
by legislation. The legislature, not having intervened, we 
repeat, itis not for the courts to depart from these principles ; 
nor, it seems to us, to look with disfavor on conveyances the 
legislature have not condemned, and the community are in 
the daily habit of giving and accepting, under the sanction, 
of the law as the courts have declared it. 

Whatever may be the form in which the preference is 
given—whether that of an assignment, or of a mortgage, or 
of a deed of trust, it must be made in good faith, without an 


intent to defraud other creditors. Omitting for future con- 
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sideration an alleged simulation of debts in the assignment, 
and there is no fact or circumstance which justifies the im- 
putation of a fraudulent intent on the part of the debtors, 
and certainly not as to the creditor, or the trustee. The in- 
tent was to secure the creditor, and indebtedness, the just- 
ness of which isnot disputed. The debtor had the right to 
give, and the creditor the right to demand and to accept 
security. The property conveyed is not in disproportion to 
the amount of the indebtedness, and the time for the execn- 
tion of the trusts by a sale, and the conversion of the prop- 
erty into money, and its application to the payment of the 
debts is not unreasonably prolonged. It is not possible, on 
these facts, to found the imputation of fraud. If there be 
fraud which vitiates the transaction, it must be deduced 
from the stipulations and conditions of the assignments. 
The principle by whicl: these are to be tested, are well de- 
fined. In the absence of an actual intent to defraud, which 
would vitiate the conveyance, however just and fair its pro- 
visions appeared on its face to be, no assignment, or mort- 
gage, or deed of trust for the security of creditors, has been 
declared void, if it distinctly and irrevocably declared the 
uses for which it was made, and without reserving to the 
debtor any personal benefit, the property was absolutely and 
unconditionally, within a reasonable time, devoted to the pay- 
ment of the secured debt. 

The assignment contemplates that the planting operations 
of the debtors should be continued for the current year, under 
their supervision, and that future advances should be made 
by the creditor, for their successful prosecution: and it is 
this feature which is supposed to be inconsistent with an ab- 
solute, unconditional appropriation of the property to the 
payment of the enumerated debts, and is, in effect, a reser- 
vation for the use of the debtors. Conveyances with stipu- 
lations for the continuance of planting for the current year, 
when the property conveyed is of the kind employed in that 
business, have been too often supported in this court for 
their validity now to be questioned.— avesies v. Alston, 5 
Ala. 297; P. d&. WL Bank v. Clarke, T Ala. 765; DuBose v. 
Du Bose, 1b. 235; Graham v. Lochart,8 Ala. 9. If the crops 
to be produced are, with the existing property, to be devoted 
to the payment of the secured debts, it has not been sup- 
posed such a stipulation is a reservation of a benefit to the 
debtor, tiiough thereby the residuum which must revert to 
him may be increased. It is not unusual in assignments to 
provide that the assignees, or the debtor, under their direc- 
tion, may continue the business, and if it appears this is 


done, not for the interest and benefit of the debtor, and to 
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the prejudice of unsecured creditors, but to promote the in- 
terests of the creditors who are preferred, they are sus- 
tained.—Burrill on Assignments, 281. In Cunningham v. 
Freeborn, 11 Wend. 240, the property assigned was a foundry, 
and the assignees were authorized to continue the business, 
for the purpose of working up materials, and completing the 
manufacture of any of the assigned property, and to pay 
such expenses as might be incurred thereby. Speaking of this 
provision of the assignment, Justice Nrtson said: “In all 
this, I can see no violation of law, or of honesty and faitness 
aside from the principle of preference, which we are not at 
liberty to question. The establishment was large, and em- 
braced the whole of the fund out of which the debts must be 
paid, if at all. It was a kind of property not readily con- 
vertible into money, and valuab!e and profitable only in the 
the business in which it had been employed, and we cannot 
say that this provision in the assignment was injudicious, 
much less illegal. The chance of a sale might be greater 
and better, by keeping the establishment in operation, than 
in the abandonment of it.” A similar decision was made in 
DeForest v. Bacon, 2 Conn. 633; Kendall vr. New England 
Carpet Co. 13 Conn. 283; Fosler v. Saco Manufacturing Co. 
12 Pick. 451, and Woodward v. Marshal, 22 Pick. 468. The 
court of appeals in New York have overruled Cwnning- 
ham v. Freeborn, but on reasoning, which is in con- 
flict with the views this court has uniformly taken of 
these voluntary conveyances by insolvent debtors, for the 
security of creditors.— Dunham v. Waterman, 17 New York, 9. 
Of course, as is suggested in one or more of the cases cited 
from our own reports, if an assigament contemplated the 
indefinite continuance of planting operations, it could not be 
sustained. But when the provision is simply for the tempo- 
rary use, profitably to the creditor, of the property conveyed, 
until a sale can be effected judiciously, it is difficult to per- 
ceive any substantial objection to it. But the fact must not 
be overlooked, that in this assignment, the crops are more 
than the products of the property conveyed. They form a | 
distinct part of the subject matter of the conveyance, and 
were to be cultivated not only on the lands conveyed, but 
other lands of the debtors not conveyed. They were the 
proper subject matter of assignment; and security for ad- 
vances to aid in their cultivation, is sanctioned by the com- 
mon law, and by the statutes. The employment of the per- 
sonal property assigned, in the cultivation of the crops, was 
the employment of it, in a mode which would increase the 
security of the creditor, and the fund for his payment. We 
do not understand that the assigned property must be imme- 
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diately converted by a sale. The sale must be made in a 
reasonable time, and the reasonableness of any delay for 
which the assignment provides, will depend on the character 
of the property, the cause for it, and the particular circum- 
stances of the case. It seems not to have been doubted, 
that a sale of the real éstate would have been injudicious, 
leading to its sacrifice, ruinous alike to debtor and to cred- 
itor, if made immediately. If stripped of the personal prop- 
erty on it, intended for its cultivation, it would have been 
abandoned, for it was an unsuitable season for renting. 
When these facts are all considered, it seems unreasonable 
to say it was illegal, or unjust, or immoral, to use the per- 
sonal property, as it was used in the cultivation of crops on 
the lands conveyed, and the lands not conveyed. Or, that 
the provisions of the assignment authorizing the use, are a 
reservation for the benefit of the debtor. The only benefit 
accruing to him, was the diminution of his debt, so far as 
the crops would satisfy it. It is said, “the crops were to go 
to the creditor, but not as belonging to the creditor, but as 
belonging to the debtor, and to be credited upon his debts.” 
The creditor has precisely the interest in reference to the 
crops, he has in reference to the lands, and in the existing 
personal property an equity to compel the trustees to appro- 
priate them to the payment of the debts. The trustees have 
the same title to the crops, they have to the lands and per- 
sonal property—the entire title, legal and equitable. The 
debtors have no other interest in the crops than they have 
in the other property. There is no distinction between them 
made by the assignment, and the trustees could, whenever 
they deemed it necessary, or they were directed by the cred- 
itor, have taken possession of the crops, or of the other prop- 
erty, real or personal. The case of Ticknor and Duy v. Wis- 
wall, 9 Ala. 305, (s. ec. 6 Ala. 178) is not an authority for de- 
claring this stipulation the reservation of a benefit to the 
debtors, or a fraud on other creditors. The two cases do not 
seem to us to bear any resemblance. There, an insolvent 
debtor, a merchant, executed a mortgage of real estate, and 


-of personal property, including a stock of goods, wares and 


merchandise, stipulating for the retention of possession and 
use, with the power to rent the real estate, and to receive 
the rents and profits ; and with power to sell and dispose of 
the goods, and other personal property, and his duty was, as 
expressed in the stipulation, /rom the nett proceeds, to pay and 
satisfy the mortgage debt. The law day of the mortgage 
had passed for more than a year, his possession was un- 
broken, and he had continued to sell and dispose of the 


goods, and to replenish the stocks, not diminishing the mort- 
Vou. Lv. 
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gage debt. It was in reference to this stipulation, and the 
continuous possession of the goods, dealing with them as 
his own, that Judge GoLpruwaiTE said: “It is difficult to 
conceive why a debtor, on the eve of insolvency, should pro- 
vide for the reservation of the power to sell, or of the use of 
the mortgage property, unless some benefit to himself was 
intended, and it seems equally so, to imagine how a creditor 
could consent to receive such a security without lending him- 
self to carry out the debtor’s intention.” The court declined, 
when the case was first before it, to declare the stipulation 
avoided the mortgage. The retention of possession after 
the law day, and the continuous exercise of acts of owner- 
ship by the mortgagor, taken in connection with the unlim- 
ited power of disposition, created in the judgment of the 
court, a presumption of fraud, which it was the duty of the 
mortgagee to explain and remove, and which, if not ex- 
plained, was fatal to the validity of the mortgage. The case 
does not declare, nor was it intended to declare, that a mort- 
gage is avoided by the reservation of the possession and use 
of the mortgaged property, if not extended to an indefinite 
period beyond the law day, or, if the law day is not so un- 
reasonably postponed, as of itself from the mere delay, to tie 
up the property for the ease and advantage of the debtor. 
Beyond this, the court could not have gone, without infring- 
ing the rule so often announced, that the reservation to the 
mortgagor of possession and use, until the law day, was the 
mere expression of what the law would have implied in its 
absence. In aay view, the distinction between that case and 
the present, is marked and palpable. The debtors are not 
entitled to the use of the property, nor have they any power 
of disposition. The use is appropriated, as is the property 
itself, to the security and payment of the preferred debts, 
and is for the benefit of the creditor, rather than the benefit 
of the debtor. The power to sell, or otherwise dispose of 
the property, is exclusive in the trustees, and no right to 
control it resides in the debtors, by any term of the assign- 
ment. There are several cases, subsequent to that of Tick- 
nor & Day v. Wiswall, which would probably now compel 
the courts to deciare the stipulation for possession, with the 
right to dispose of such property, as goods, wares and mer- 
chandise, made by an insolvent merchant, would be con- 
strued as the reservation of a benefit to the debtor, incon- 
sistent with an absolute, unconditional appropriation of the 
property to the payment of the secured debts.— Constantine 
v. Twelves, 29 Ala. 607; Price v. Mazanye, 31 Ala. 701; King 
v. Kenon, 38 Ala. 63. These cases do not seem to us to have 
any feature in common with the case under consideration, 
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The power of disposition, with no other security for its just 
exercise, than the integrity of the debtor, is too nearly allied 
to a power of revocation to be supported, especially when the 
subject is property, held only for sa!e in the ordinary course 
of the debtor’s business.—Bump on Frand. Conv. 161. A 
careful examination of this assignment, fails to disclose that 
it contains any stipulation or provision, condition or trust, 
not heretofore pronounced by this court, free from mis- 
chievous qualities. They may be discountenanced by other 
tribunals, and may not be in harmony with their jurispru- 
dence; an inquiry on which, it is not our province to enter. 
It would be gross injustice, if the conveyance was now an- 
nulled, when the parties were invited into it, by an unbroken 
chain of judicial decision. 

Every assignment, or security for the payment of debts, 
necessarily involves a resulting trust to the debtor. When 
the debts are paid, if the property, or any portion of it 
remains, it reverts to the debtor. The creditor has an equity 
merely to appropriate it to the payment of his debt, which 
is extinguished by the satisfaction of the debt. If trustees 
are interposed, and clothed with the title, the title is charged 
with the trusts, and when these are performed, the title 
terminates. Hence, from the case of Malone v. Hamilton, 
Minor, 286, to the present time, it has uniformly been held, 
that when an assignment is for the security of a part only of 
the grantor’s creditors, to the exclusion of others, a stipula- 
tion for the reversion to the debtor of any part of the prop- 
erty, or for the payment to him of the surplus of the pro- 
ceeds of sale, which may remain after the satisfaction of the 
debts, is but the expression of the legal effect of the convey- 
ance, and does not affect its validity —/Johnson v. Cunningham, 
1 Ala. 258; Ruvesies v. Alston, 5 Ala. 297; Hindman v. Dill, 
11 Ala. 689; Brown v. Lyon, 17 Ala. 659; Miller v. Stetson, 
32 Ala. 161. 

The remaining question, touching the validity of the assign- 
ment, is the alleged simulation of debts. The debts consti- 
tute the consideration which supports. the assignment, and 
must be actual, existing liabilities. The wilful, deliberate 
introduction of fictitious debts, or the intentional exaggera- 
tion of the amount of real debts, in which debtor and cred- 
itor participate, is feigning a consideration, and a fraud, 
which will vitiate the assignment. Error in the description 
of debts, or the introduction of fictitious debts, to which the 
creditor is not privy, will not vitiate it.—Sf/over v. Henington, ° 
7 Ala. 142; Graham v. Lockhart, 8 Ala.9; Anderson v. Hooks, 
9 Ala. 704; Tatum v. Hunter, 14 Ala. 557. The simulation 


supposed to exist in the present case, lies in the supposition 
Vou, LvIu. 
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that the assignment operates a security for the acceptance 
of the bills of exchange and for the judgments which were 
the consideration of these bills. But the assignment is not 
a security for the payment of the judgments, nor does it pur- 
port, nor was it so intended to operate. It is a security for 
the bills of exchange, which are not the same debts as the 
judgments, but separate and independent debts, involving 
other parties, and different liabilities. The judgments were 
presently due, capable of enforcement by compulsory process, 
at the election of the creditors. The bills were running to 
maturily, not causes of action until they became due, and 
then, if not paid, the subject of suits. The defendants in 
the judgments, were alone liable for their payment. The 
bills of exchange were the debts primarily of the acceptors, 
as to the creditor, and if they failed to pay, of the drawers, 
if they were charged by notice of the dishonor. The pay- 
ment of the judgments, would have satisfied all liability of 
the drawers to the acceptors, but it would not have extin- 
guished their liability to the holders of the bills. The assign- 
ment is not open to the imputation therefore of securing two 
separate and distinct debts, when in fact but one existed. It 
operates a security for but one debt, and that is the liability 
of the company on the acceptances. Notes, or bills, are fre- 
quently given for pre-existing debts, and payable at a distant 
day from the maturity of such debts. They do not operate 
a payment, unless so intended by the parties. The only effect 
of taking them, is to suspend the remedy on the pre-existing 
debt, until they mature.—McCravey v. Carrington, 35 Ala. 
698 ; Mooring v. Ins. Co. 27 Ala. 254. If an assignment was 
made for the security of such note or bill, with a reference 
to a prior security for the pre-existing debt, it would scarcely 
be supposed, the assignment was open to the imputation of 
keeping alive two debts, when but one existed. Such a case 
would be stronger than the one now presented, and if the 
property assigned exceeded in value the amount of the 
secured debts, it might be a circumstance of suspicion, but 
could not be more. It seems to be supposed, the judgments 
were satisfied by the acceptances, and therefore the assign- 
ment is deceptive in treating them as unsatisfied, and the 
plaintiffs, or their assignees, as having the right to issue exe- 
cutions on them. Whether the acceptances should operate 
a Satisfaction of the judgments, was the legitimate subject of 
agreement between the judgment creditors, the debtors, and 
the acceptors of the bills. As in the case of a payment of a 
judgment by a stranger, whether it shall operate a satisfac- 
tion, depends on the intention and agreement of the parties 
when it is made, The judgment may, as in this case, be 
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transferred, and execution in the name of the plaintiffs, for 
the benefit of the party paying, authorized.—Freeman on 
Judgments, § 468. In Harbeck v. Vanderbilt, 20 N. Y. 395, a 
judgment had been rendered against several defendants, one 
of whom paid in cash the proportion he was liable to pay, as 
between him and his co-defendants, and for the remainder 
gave the plaintiff his negotiable promissory note, indorsed, 
for his accommodation, by Vanderbilt. An assignment of 
the judgment to a trustee for the protection of Vanderbilt, 
against his liability as indorser, was supported, the court 
saying: “The assignment of the judgment to protect him 
against his liability, was just as legitimate and proper, as it 
would have been to indemnify him for money paid.” It is 
impossible, it seems to us, to misunderstand the transaction 
between the parties, or to deduce from it an illegal or fraud- 
ulent intent. The judgments were transferred to the com- 
pany, the right to issue execution on them at pleasure was 
reserved, and operated as a certain security for indemnity 
against their liability as acceptors. So regarding it, the 
company had two securities for protection against their lia- 
bility, that afforded by the assignment and that afforded by 
the judgments. It is not an objection to the assignment 
that any one or more of the debts were already secured by 
mortgage or by judgment.—Burril! op Assignments, 142. It 
not infrequently occurs that a creditor has more than one 
security for a debt, or more than one fund, to which he can 
resort tor payment. If other creditors have rights on one 
only of such securities, or can look to one only of the funds, 
the powers of a court of chancery are adequate to protect 
them, by requiring that the favored creditor shall first exhaust 
te security, or fund, to which they can not resort, before 
appropriating the other. In such cases it may be proper for 
the creditor, if taking a new security by assignment, to men- 
tion the prior securities. The failure to do so, is not neces- 
sarily inconsistent with good faith, and can not be regarded 
as a badge of fraud.—Slern v. Fisher, 32 Barb. 198. 

It is insisted, however, that the connection between the 
judgments and the accepted bills, was concealed, and the 
concealment was premeditate, to avoid the appearance of a 
general assigument, and its operation as a common security 
for all creditors. It is difficult to read the assignment with- 
out discovering that there is a connection between the accept- 
ed bills and the judgments, or without the discovery of facts 
which would excite the reasonable belief of such connection. 
The reservation of a right to enforce the judgments, notwith- 
standing the assignment, is unnecessary, if the right was not 


reserved to some party to the assignment, having authority 
Vol. LYIII. 
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to control them, and a party who, by accepting the assign- 
ment, would waive that right, or might be supposed to waive 
it. There is no party to the assignment, other than the 
beneficiary acquiring rights by it, which are at all inconsist- 
ent with the enforcement of the judgments, and the only 
rights it acquires, bearing the semblance of inconsistency, is 
that of indemnity against the acceptances of the bills. Se- 
curity for the other debts, of which the beneficiary was the 
creditor, was not inconsistent with the enforcement of the 
judgments. As matter of fact the charge of concealment is 
unwarranted, and the motive for the concealment does not 
exist, if the facts had been distinctly stated, and not left in 
any degree to inference, the transaction is not, in legal effect, 
ageneral assignment. We have no doubt the parties intended 
to avoid a general assignment, and it was their legal right to 
avoid it. If they have resorted to no contrivance, and no 
covinous practices to avoid it, while they may have acquired 
liens on all the debtor’s estate, they have violated no law, 
and offended no right of other creditors. 

A general assignment, enuring under that statute to the 
equal benefit of all creditors, as it may be defined under our 
decisions, is a voluntary transfer, by a debtor, of all, or sub- 
stantially all, of his estate subject to execution, for the secur- 
ity of one or more creditors in preference to others.— Holt v. 
Bancroft, 30 Ala. 193; Price v. Mazange, 31 Ala. 701; Warren 
v. Lee, 32 Ala. 440; Stetson v. Miller, 36 Ala. 642; Longmire 
v. Goode, 38 Ala. 579; Crawford v. Kirksey, 55 Ala. 282. 
As will be seen hereafter, the term voluntary, is not used in 
the sense in which it is frequently employed—that of 
being without valuavle consideration. It is not material what 
may be the form of the transfer—it may be in the form 
of a mortgage, or of a deed of trust, or of an assignment 
proper and technical, if security to particular creditors, in 
preference, or to the exclusion of others, is intended, and it 
operates as the parties to it intend. Such an assignment 
may be made by one, or by several instruments, and if made 
by several, they may be executed concurrently, or there may 
be an interval between the times of their execution. If they 
are parts of the same transaction, executed in pursuance of 
a purpose, to convey the debtor’s entire property, or sub- 
stantially all of it, as security for one or more creditors, to 
the exclusion of all the others, the several instruments will 
be construed as one, operating as one would operate, a gen- 
eral assignment. Whatever may be the form or character of 
the instrument, to operate.as a general assignment, it must 
proceed from the will, and be the act of the debtor; hence, 
we defined the transfer as voluntary. It is the preference of 
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creditors, springing from the mere volition of the debtor 
created by his act, investing the creditor with a specific lien 
on his entire estate, the statute condemns. Prior to the 
statute, such preferences were supported—now they are an- 
nulled, and the conveyance in which they are found, is pre- 
served as an equal security for all creditors. The statute 
has no reference to liens arising by operation of law—these 
are not within its letter, or spirit, or the mischief it was 
intended to avoid. The lien acquired by the assignment, 
operated on a part only of the debtor’s property. The lien 
of the executions issuing on the judgments operated on their 
entire estate. The assignment was an absolute transfer of 
title and estate, the act of the debtor. The lien of the exe- 
cutions was not in any sense a transfer—it was not jus ad 
rem, or jus inre. It was simply a right to charge the debtor’s 
estate, by compulsory sale, with the payment of the judg- 
ments.—Freeman on Judgments, $$ 338-42. 

In Pennsylvania, a statute provides, that all assignments 
in trust for the benefit of one or more creditors, creating 
preferences, shall enure to the benefit of all creditors in pro- 
portion to their demands. The question, whether judgments 
confessed,.operating a lien on the estate of the debtor, and 
thus creating a preference, fell within the statute, has been 
several times considered by the courts of that State.—Bla- 
key’s Appeal, 7 Barr. 449; Woman v. Walfersberger, 19 Penn. 
59; Grey v. Mcliree, 26 Penn. 92. In the case last cited, the 
court say: “There is little, if any, similarity between an 
assignment and a judgment. The one is an absolute transfer 
of its subject matter, whilst the other is but the means where- 
by to enforce payment of a debt. An assignment passes the 
property in real and personal estate, rights and credits, 
whilst a judgment, of itself, gives no vested estate in any of 
the property of the defendant, merely creating a lien upon 
his real estate, if any he has at the time of its entry.” When 
several instruments are construed together, as constituting a 
general assignment, it is because they are of a kindred nature, 
operating as a transfer of property, in pursuance of a com- 
mon purpose to prefer particular creditors. The lien of the 
executions was not created by the debtors—it was created 
by law, and was in existence before the assignment was con- 
templated. It is one of the superior rights the law awards 
to the vigilance of the creditors, who had reduced their 
claims to judgments. To connect it with a subsequent 
assignment, that the two may operate as a general assign- 
ment, would simply deprive these ereditors, or their assignees, 
of a legal right, honestly acquired, and give it to another, 
having no superior equity. Liens created by law may be 

Vou. Lvmt. 
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abrogated by the legislature, at their discretion, without 
invading any constitutional guaranty. The day after the 
execution of the assignment, the statute creating the liens 
might have been repealed. Would this repeal have changed 
the character of this transaction—converting it from a gen- 
eral, into a special assignment? The error which, it seems 
tous, pervades the whole argument of the appellee, is in 
attempting to connect rights created by law, with rights 
created by the act of the debtors, and give them the same 
operation and effect. We are not able to pronounce the 
assignment fraudulent, or to declare that the transaction 
between the parties should operate as a general assignment. 

The decree must be reversed, and a decree here rendered, 
dismissing the bills, original and amended, and the appellee 
must pay the costs in this court, and in the Court of Chan- 
cery. 


Strong, J., not sitting. 


Rogers et al. v. Torbut et al. 


Bill in Equity to Enjoin Foreclosure of Mortgage and to obtain 
relief on account of usury. 


1. Usury; bill for relief from mortgage on account of ; practice. —Where a 
complainant files a bill to obtain relief from a mortgage on account of usury, 
he must either bring into court the money legally due, or sabmit himself to 
the court on an offer to pay, so that the court may, without more, compel him 
to do equity as a condition for granting relief, whereupon the court may de- 
cree a foreclosure without the filing of a cross bill. 

2. Same; practice; admission by defendant's solicitor.—Where, in such a 
case, a decree of foreclosure is authorized on the original bill, without the 
filing of a cross bill, the decree will not be disturbed, because on the case made 
by defendant turning his answer intoa cross bill, which complainants an- 
swered, the solicitors admitted that one of the complainants was a married 
woman at the time the execution of the mortgage conveying her statutory 
estate, there being nothing in the answer authorizing the introduction of such 
proof, or the making of such defense. 

3. Misjoinder of parties complainant; when feme covert cannot claim personal 
relief.—To a bill seeking relief from a mortgage on account of usury, parties 
complainant should not be joined unless they are entitled to common relief. 
And though each and all may be entitled to make the defense of usury, yet 
where the rights of one of the complainants is that of a feme covert claiming 
that the property is her statutory estate, and not subject to the mortgage made 
by her for the security of xnother’s debt, such right is personal to her, and 
she cannot claim this personal relief under a bill filed by her conjointly with 
her husband and another male complhiinant. 

4. Decree rendered in vacation ; repeal and amendments of certain acts in refer- 
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ence thereto ; when an act repealed or revived.—1. The provision of the Revised 
Code (§ 3470), which authorized the Chancellor to render decrees in vacation, 
within six months, was repealed by the amendatory act of December 8th, 
1873, which authorizes decrees in vacation, within ninety days, by consent, 
This latter act was repealed by ‘an act to repeal an act to amend § 3470 of the 
Revised Code of Alabama,” approved Feb. 4th, 1876, which provided in a sep. 
arate section that Chancellors might, ‘‘in difficult cases, render decrees in ya- 
eation, within six months after the submission of causes.” 2. Under the Con. 
stitution of 1868 (Art. 4, § 2), section 3470 of the Revised Code was ipso facto 
repealed by the amendatory act of 1873, although it contained no express 
words of repeal. 3. The repeal of the amendatory act, by the act of Feb. 4th, 
1876, did not revive or restore that section, the Constitution of 1875, (Art. 10, 
§ 2), forbidding any law to be ‘revived, amended,’ or the provisions thereof ex- 
tended or conferred, by reference to its title only. 4. The title of the act of 
Feb 4th, 1876, “To repeal an act to amend § 3470 of the Revised Code of 
Alabama,” does not express any intention to revive that section, and is so re- 
stricted in its title that it it does not authorize the incorporation, in the one 
subject to which it relates, of a provision reviving that section, or substantially 
re-enacting it in terms; and hence its second section is unconstitutional, 5, 
From the passage of the act of Feb. 4th, 1876, up to the time when the Code 
of 1876 went intu effect, there was no statute anthorizing the Chancellor to 
render decrees in vacation without the consent of the parties. 6. What effect 
the incorporation of the second section of the act of Feb. 4th, 1876, into the 
Code of 1876, will have upon cases arising since said Code went into effect, is 
not decided. 


ApPEAL from the Chancery Court of Lee. 
Heard before the Hon. N. S. GraHam. 


The case may be fully comprehended from the opinion. 


G. D. & G. W. Hoorer, for appellants. 
ABERCROMBIE & GRAHAM, and J. J. ABERCROMBIE, contra. 
No briefs came to Reporter. 


STONE, J.—The present record is in a very embarrassing 
condition. An original bill was filed by John C. W. Rogers, 
Anthony F. Rogers and Martha A. Rogers—the last a mar- 
ried woman, suing by Anthony F., her husband and next 
friend. The bill charges usury in excessive form, and seeks 
to enjoin the sale of the mortgaged property under the 
power of sale contained in the mortgage, on account of the 
alleged usury. It claims no other relief. 

The bill contains this clause: “Your orators and ora- 
trix hereby offer to pay to the said E. A. Torbut such 
sum as, after stating said account, shall appear to have been 
received by the said John C. W. Rogers from said James M. 
Torbut, together with the legal interest thereon.” The bill 
charges that the mortgage under which Torbut was proceed- 
ing to sell, embraces “the following property of complain- 
ants, Anthony F. and Martha A. Rogers, to-wit: the north 
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half of section,’ &c. In the prayer for relief is the follow- 
ing, among other clauses : “Complainants further pray that, 
on final hearing, said E. A. Torbut be restrained from pro- 
ceeding to collect, by sale of said mortgaged premises, or 
foreclosure of said mortgage, any sum, except such as_ by 
said account may be fixed and ascertained to be due him 
from said complainants.” There is no other averment in the 
original bill which tends to show that Mrs. Martha A. Rogers 
had any interest in, or claim to the property in controversy. 
Nothing said about the nature of her claim, whether a sepa- 
rate estate or not, and if separate, whether statutory or equi- 
table. 

The answer of the defendants admits the usury charged; 
states the note and mortgage are the property of E. A. Tor- 
but, and that James M. Torbut has no interest in them; 
that the said E. A. Torbut has proposed to complainants, 
through his attorney, to accept in full payment the amount 
admitted in the bill to be due ; and he is now willing to ac- 
cept the same in full satisfaction ; but that the “complainants 
declined and refused to make good their offer contained in 
their bill to pay the principal and legal interest, and still re- 
fuse to pay principal and legal interest.” 

1. It will be observed that up to the present stage of this 
case—that is, up to the formation of the issue, if issue it may 
be called—the record presents but a single question: that of 
the right of complainants to be relieved against the excess 
of interest charged above the legal rate. ‘That question is 
fairly presented, and the bill sufficiently offers to do equity, 
by proposing to pay the amount of money borrowed, with 
lawful interest thereon. Without this offer, the complain- 
ants would have had no standing in court, and their bill 
would have been demurrable.— Nelson v. Dunn, 15 Ala. 501; 
Tucker v. Holley, 20 Ala. 426; Crews v. Threadgill, 35 Ala. 
334, 342; Martin v. Martin, 35 Ala. 560; Miller v. Bates, Ib. 
580 ; Cain v. Gimon, 36 Ala. 168; 1 Eq. Ju. $301; Fanning 
v. Dunham, 5 Johns. Ch. 122, 142-3; McGuire v. Van Pelt, 
55 Alabama, 344 The rule in such case is, that a com-, 
plainant asking such relief, must either bring the money 
borrowed, and interest, into court, or he must, by his offer, 
submit himself to the authority and jurisdiction of the court, 
so that the court, without more, may compel him to do equity, 
as a condition upon which the relief prayed will be granted. 
This is the spirit, this the sense of the rule. In Branch 
Bank of Mobile v. Strother, 15 Ala. 51, 60, it was said, “ The 
reason why it is necessary, in a bill seeking relief against 
usury, to offer to pay the amount actually due, is, that the 
court will not interfere, unless the complainant will either 
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pay, or submit that a decree be rendered against him for the 
principal and lawful interest; and the court has not the 
— to render a decree against him on his own bill, unlegg 

e makes this offer by the bill.”—See, also, Fanning v. Dun- 
ham, supra. Under these authorities, it is clear that, on the 
bill and answer, without a cross bill, the court was author- 
ized to ascertain by its decree the amount due Torbut, and, 
if not paid, to order a sale of the lands conveyed. Hence, 
no cross bill was necessary to support a decree ordering a 
sale of the lands. 

2. The defendants, however, made their answer a cross 
bill, prayed process against defendants (complainants in the 
original bill), and prayed for a decree of foreclosure. The 
answer of Mrs. Rogers to the cross bill, differs from the 
averments of the original bill, only in the following particu- 
lars: She avers that at the time she executed the note and 
mortgage, she was a married woman, wife of Anthony F. 
Rogers ; that no consideration moved to her for executin 
said papers, “and that she then owned a life estate in al 
the property described in said mortgage (with the exception 
of that described as being in the city of Opelika) ; said life 
estate was created by the will of Daniel Rogers, deceased.” 
Still, no averments in any of the pleadings that the lands 
were of the separate estate of Mrs. Rogers. There is an 
agreement in the record, signed by the solicitors of both par- 
ties, with a copy of the will of Daniel Rogers attached and 
made part of the agreement, which admits that Mrs. Rogers 
was a married woman when she signed the note and mort- 
gage; that she owned a life estate in the lands, and, con- 
strued in connection with the will, shows that the same was 
ber statutory separate estate. Such is the proper construc- 
tion of the will of Daniel Rogers, for it contains ne iwords 
excluding the husband’s marital rights.—See 2 Brick. Dig. 
81-2, $$ 165, 169, 172, 173, 175, 178, 179, 184, 185, 186. We 
have, then, a case in which, according to the pleadings, the 
decree is right. According to the agreed facts, it is wrong. 
See Bibb v. Pope, 43 Ala. 190; Northington v. Faber, 52 Ala. 
45; Peeples v. Stolla, 57 Ala. 53. If this case were at all 
dependent on the testimony, we would feel it our duty to re- 
verse the decree of the Chancellor. The testimony fails to 
support the case made by the pleadings. The original bill 
and answer make a complete case for the relief which was 
granted, and allelse must be disregarded. The Chancellor 
did not err in the substance or principles of his decree. This 
renders it immaterial whether there was or was not a proper 
issue formed on the cross bill. 


3. There is a difficulty in this case, even if the original 
VoL. Lym. 
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pill were amended, so as to show Mrs. Rogers’ title to the 
lands, and that the life interest is her statutory separate 
estate. She and Anthony F. Rogers, her husband, and John 
C. W. Rogers, are joint complainants, and, unless they are 
entitled to common relief, they should not have been joined. 
Each and all are entitled to make the defense of usury , but 
tle rights of Mrs. Rogers as a /eme covert, and to claim that 
the property is her statutory separate estate. and not subject 
to the mortgage made by her for the security of another’s 
debts, is personal to her. She can not claim this persgnal 
relief under a bill filed by her conjointly with the male com- 
plainants in this cause.— Bibb v. Pope, 43 Ala. 90; Northing- 
ton v. Faber, 52 Ala. 45; Peeples v. Stolla, supra; 1 Brick. 
Dig. 750, $$ 1034-56. 

4. The decree of the Chancellor was rendered in this cause 
in vacation, without any consent therefor entered into by 
the parties or their solicitors. It is here contended that this 
decree is a nullity, because it was rendered in vacation with- 
out agreement. And this depends on another position taken 
for appellant, namely : that the statute under which the Chan- 
cellor so rendered his decree was not constitutionally en- 
acted. As the statute on this subject stood when the Re- 
vised Code was adopted in 1867, the provision was: “ The 
Chancellor must, when practicable, render his decrees in 
writing, during the session of the court at which the cause 
is heard; he may, however, in difficult cases, render a decree 
in vacation within six months after the hearing.”—Code of 
1867, § 3470. 

On the 8th of December, 1873, the bill was enacted “To 
amend section 3470 of the Revised Code of Alabama.” By 
said enactment, the section named was amended so as to read 
as follows: “The Chancellor must, in all cases, render his 
decrees in writing during the session of the court at which 
the cause is heard. He may, however, by written consent of 
the counsel in the cause, render a decree in vacation, within 
ninety days after the hearing.”—Pamph. Acts, 58. This re- 
pealed section 3470 of the Revised Code, under the Consti- 
tution of 1868, art. 4, sec. 2. 

On the 4th of February, 1876—Pamph. Acts 184—the leg- 
islature enacted the statute “To repeal an act entitled an 
act to amend section three thousand four hundred and seventy 
of the Revised Code of Alabama, approved December 8, 
1873.” Such is its caption. By the first section it recited 
and repealed the amendatory statute which we have copied 
above. The whole amendatory act of Dec. 8, 1873, was 
copied in extenso in the repealing act of February 4, 1876, 
with the superceded words, “be and the same is hereby re- 
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pealed.” The act of Dec. 8, 1873, had repealed section 3470 
of the Revised Code.—See Constitution of 1868, Art. 4, § 2. 
And the first section of the act of Feb. 4, 1876, repealed the 
act of Dec. 8,1873. This, under the common law rule, would 
revive the statute first repealed —Sedg. Stat. and Const. 116. 
But such is not the rule under our present constitution. Tt 
provides, Art. 4, sec. 2, that, “No law shall be revived, 
amended, or the provisions thereof extended or conferred, b 
reference to its title only ; but so much thereof as is revived, 
amended, extended or conferred, shall be re-enacted and pub- 
lished at length.”"—-See Dane v. McArthur, 57 Ala. 448, 
The legislature, in the act of Feb. 4th, 1876, doubtless at- 
tempted to conform to this requirement of the Constitution, 
for they added a section, number 2, which is substantially 
the same as section 3470 of the Revised Code, and which is 
now section 3896 of the Code of 1876. If that section was 
constitutionally enacted, then the Chancellor was authorized, 
without any consent of counsel therefor, to render his decree 
in vacation, within six months after the submission. Was 
the second section constitutionally enacted ? The Constitu- 
tion ordains, art. 4, sec. 2—that ‘ each law shall contain but 
one subject, which shall be clearly expressed in the title,” 
with certain exceptions not necessary to be noticed here. 
The caption of the act of February 4th, 1876, not only does 
not express any intention to revive section 3470 of the Re- 
vised Code, but it makes no mention whatever of that sub- 
ject. There is nothing in the caption which authorizes us to 
declare this subject is expressed or embraced within it; and 
the result is, that section 2 of the act is unconstitutional, 
because not expressed in the caption—Lowndes County v. 
Hunter, 49 Ala. 507. 

A caption might have been chosen which would have in- 
cluded this section, and the residue of the statute as one 
subject; but it was not done. We need not inquire what 
effect the incorporation of the second section of the act of 
1876, in the Code of that year, will have on its operation 
after that Code became operative—December 9th, 1877. The 
decree in the present case was rendered before that time. 

The decree being rendered in vacation, without the con- 
sent of counsel, must be reversed, and the cause remanded. 




















1877.) OF ALABAMA. 529 


[McRae et al. v. Newman. } 


McRae etal. v. Newman. 


Bill in Equity to recover balance due on Mortgage. 


1. Conveyance to be delivered when money paid, and mortgage to secure unpaid 
money; when operative;  revestment in vendor; what operates as notice to 
intermediate purchaser.—Where the owner executes a conveyance of lands, and 
deposits the same with an agent to be delivered to the purchaser when he com- 
plies with the contract, and executes a mortgage back to secure the unpaid 
purchase money, such instruments become operative only from the date of 
delivery; the title remains in the vendor until such delivery and ¢0 instanti 
returns to him by the mortgage so as to preclude the interposition of any title 
or right in any other person; and the vendee’s mortgage, if duly recorded 
within ninety days (Rev. Code, § 1657), operates as a notice of its contents to 
one purchasing in the interval between its delivery and record. 

2. Same; what does not estop vendor from enforcing morigage given by original 
vendee.—In such a case, the mere fact that an attorney, while he held the deed 
to the original purchaser, as an escrow, wrote out a conveyance, at the instance 
of such purchaser, to a third person, who paid the purchase money, without 
actual notice that his immediate vendor had not paid, does not estop the ven- 
dor from enforcing the mortgage of the original vendee, if recorded in due 
time—such second purchaser never making inquiry of the aitorney, and the 
attorney not being informed as to the terms of payment agreed on between 
the original and second purchaser. 


Appeal from the Chancery Court of Barbour. 
Heard before the Hon. B. B. McCraw. 


S. W. Goong, with whom was F. M. Woop, for appellants.— 
I. As Kolb had no legal estate at the time he made the 
mortgage to Newman, no legal estate passed by that con- 
veyance to Newman ; the mortgage conveyed only the equita- 
ble estate which Kolb then had for the security of the debt 
to Newman.—Chapman v. Glassel, 138 Ala. 54; Edmonson v. 
Montague, 14 Ala. 376. 

Il. Kolb’s subsequent acquisition of the legal title did 
not enure to Newman, so as to unite the legal to the equita- 
ble estate conveyed to him by the mortgage; for the mort- 
gage could act upon the subsequently acquired legal estate 
of Kolb, and have the effect of vesting the legal estate in 
Newman only by way of estoppel or rebutter; but McRae is not 
estopped by the covenants of warranty in the mortgage, be- 
cause : 

1. McRae is a stranger to that conveyance, and many 
acts which estop a party shall not estop a stranger.—Raw- 
len’s Case, 4 Co. 53; 14 Ala. 378 and cases cited; 1 Lev. 43, 
Co. Lit. 550. ini 
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2. There can be no estoppel where an interest passes; 
and here an interest did pass, viz.: the equitable interest 
which Kolb had at the time he made the mortgage.—Smith’s 
Lead. Cases, pp. 584 and 610. 

3. The cases which.support the doctrine that the grantee 
and his assignees are estopped from denying the grantor’s 
title, are not analogous to this case, as in none of them was 
the subsequent title derived from the grantee in the prior con- 
veyance, and this makes a material difference, because Mc- 
Rae had a right to suppose that if Newman had any lien on 
the land on or prior to the Ist of January, 1867, he had 
assigned or conveyed it to Kolb by his deed delivered to 
Kolb on the 7th of January, 1867. 

4. The after-acquired title of Kolb was not actually 
transferred and passed to Newman by the covenants in 
Kolb’s mortgagee ; but Kolb held the title in trust for New- 
man, and a trust would have resulted to Newman, had not 
Kolb conveyed the legal title to McRae, an innocent pur- 
chaser for value and without notice.—Rev. Code, § 1591; 
2 Smith’s Lead. Cases, p. 637 

5. The following authorities are against the doctrine that 
the grantee and his assignees are estopped from denying the 
grantor’s title, except they are assignees with notice.— 
Rawle’s Covenants for Title, pp. 430-8 and notes; 15 Ga. 
521; Briants v. Vinzant, 18 Ga. 181; Fairclota v. Jordan, 18 
Ga. 358; 2 Smith’s Lead. Cases, 636 and 638. 

IIt. Newman, as mortgagee from Kolb of the land, was 
not an innocent purchaser for value, because his agent, 
Shorter, wrote the deed from Kolb to McRae, and McRae 
had been in actual possession of the land for weeks before 
and at the time the mortgage was made. This, then, being 
a suit in equity and the whole difficulty having been caused 
by Newman’s negligence through his attorney, this court 
will hold and decree that the “equity of the party who has 
been misled, is superior to his who has misled him,’ { Adam’s 
Equity, p. 28|, and that if McRae is entirely innocent, he 
cannot be made to suffer at the hands of Newman for New- 
man’s own wrong.—2 Kent’s Com. p. 825 and notes; 26 N. 
Y. 505; 27 Ala. 346; 16 N. Y. 125. 

IV. The deed of the 16th November, 1866, from Newman 
to Kolb, took effect from its delivery to Kolb, and it cannot 
have relation back to its date so as to work a wrong to inno- 
cent purchasers like McRae.—1 John Ch. 297; Frost v. 
Beckman, 1 Th. Co. Lit. 475. 

V. The lien of the vendor, against the vendee and volunta- 
ry purchasers under him with notice, or having an equitable 
ttle only, is admitted in this State— Burns v. Taylor, 23 Ala. 

OL. LVI. 
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254. But it does not exist against purchasers under a convey- 
ance of the Jegal estate made bona fide for a valuable consid- 
eration, without notice, if they have paid the purchase- 
money.—2 Sto. Eq. 1228; 15 Ves. 336; Burch v. Carter, 44 
Ala. , 

VI. If McRae can be held to have had notice, actual or 
constructive, of the mortgage of 1st of January, 1867, under 
which Newman claims, or of any unpaid purchase money 
before he received his conveyance from, and paid the pur- 
chase money to Kolb, we admit that Newman must prevail 
in this suit. First, then, it is admitted, and if it were not 
admitted, the facts show that McRae had no actual notice 
of that mortgage. Then the only remaining question to be 
decided is, whether the recording of that mortgage was con- 
structive notice to McRae. I think it was not, and that this 
can be demonstrated upon authority. 

1. The mortgage bears date the Ist of January, 1867, and 
was delivered to Newman on that day, i. e., to his agent, Eli 
Shorter. 

2. The mortgage was not recorded till the 7th of March, 
1867, and of course, was not on record at the time McRae 
received the two deeds, i. e. on 7th January, 1867. 

3. The legal title was not vested in Kolb until the 7th day 
of January, 1867. 

4. On that very day (7th January, 1867) Kolb delivered 
both deeds to McRae, and McRae already had possession of 
the land. 

5. Kolb then mortgaged the land six days before he had 
the legal title to it. 

VII. These being the facts, then we say that McRae was 
chargeable with notice only of incumbrances put upon the 
land by Kolb a/ter the 7th of January, i. ¢., after he, Kolb, 
had the legal title. In the N. Y. Life Ins. Co. v. White, (17 
N. Y. 473), Judge Davis said, in delivering the opinion of the 
court: “It appears, from a statement in plaintiff’s mort- 
gage, that Staats purchased the premises in 1841. In pre- 
paring directions for a search the plaintiffs would natu- 
rally direct that an examination should be made for con- 
veyances and mortgages executed by him from that date 
down to the time that plaintiffs advanced their money and 
took their mortgage. Such an examination, made with the 
strictest care and accuracy, would not have disclosed the 
existence of this loan-office mortgage.” There seems to be 
two cases in which a writing, though recorded, avails nothing. 

1. Incase of a person who does not claim under the 
grantor.—Gimon v. Davis, 36 Ala. 589. 

2. In case of persons who claim under a deed to the 
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grantor after registry of the writing in question. Res~Party 
is not required to search the registry farther back than the 
conveyance to his grantor guoad to persons claiming under 
such grantor. See Analy com. et. Stat. L. per John B. 
Minor, Prof. Univ. Va. Title “Registry of Deeds,” 20. If 
this be the rule, then MeRae was bound to look for convey- 
ances only from the time the legal title vested in Kolb, that 
is, from the 7th of January, 1867. 


Puan & Baker, contra.—The case of Nesbit et al. v. Warde, 
Ex. et al., has no application to the facts in this case. In 
the present case Kolb was in possession of the Fitzhugh 
plantation, under Newman, and had no written evidence 
of a title save the written agreement between Kolb and New- 
man. When McRae purchased from Kolb, the law required 
McRae at his peril to examine into and to inform himself of 
the character of the title by which he had possession of, and 
claimed the right to sell the land to McRae. Being charged 
by law with notice of the written agreement between Kolb 
and Newman, McRae necessarily had notice—was bound to 
know—that Kolb either had mortgaged to Newman, or, if he 
had not, his agreement bound him to do so, and it was Mc- 
Rae’s business and duty, having notice of Kolb’s contract 
with Newman, to see that Kolb had performed his contract 
with Newman. McRae, finding Kolb with Newman’s deed 
in his possession, made no difference, because the Kolb and 
Newman contract informed McRae that Kolb might have 
Newman’s deed after the payment of the $4,000, but that 
$6,000 more of purchase-money was due years after McRae’s 
purchase, which had been, or was to be, secured by mort- 
gage. How could McRae believe that Newman’s deed to 
Kolb gave Kolb an unincumbered title when the law charged 
McRae with knowing that $6,000 of the purchase-money due 
Newman was due years after McRae’s purchase? When 
Kolb was found by McRae to be in possession without a 
deed, the law compelled McRae to find out why Kolb had 
no deed, and compelled him to find out the truth, and the 
truth was that he had no deed, because he had not complied 
with his contract with Newman, and that if he had not, he 
was bound to do so. In every aspect McRae fails to put 
himself in the position of an innocent purchaser without no- 
tice. Besides, Newman’s debt against Kolb was not pre-exist- 
ing to the mortgage, but was co-existing with the right to the 
mortgage, as evidenced by the Kolb and Newman contract. 


MANNING, J.—Appellee, Newman, a citizen of Virginia, 


was in 1866, owner of a plantation in Barbour county, Ala- 
VoL, Lyin. 
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bama, called the “Fitzhugh Place”; and in September of 
that year, an agreement was made between him and Reuben 
F. Kolb, (who then occupied the premises under a lease from 
Newman,) for a sale of the property to Kolb for $10,000; of 
which Kolb was to pay $4,000, in cash, and for the balance, 
give his two notes of $3,000 each, secured by a mortgage of 
the premises, and payable with interest from Ist of January, 
1867, at one and two years after date. Upon making the 
first payment, and the notes and mortgage, he was to receive 
a conveyance of the title from Newman. And, with a view 
to the execution of this contract, Newman, in November, 
1866, had his deed of the plantation to Kolb, signed, sealed 
and acknowledged, in Virginia, and sent out to Messrs. 
Shorter & Brother, attorneys at Eufaula, to be delivered when 
Kolb should perform his part of the agreement. But before 
this was done, the appellant, McRae, bargained with Kolb 
to buy the same property from him at $11,000; of which he 
was to pay $8,000 in cash, and for the rest, give his note at 
one year, and receive a conveyance from Kolb and wife. 

McRae paid $5000 on the first of January, 1867, and $2,000 
more on the 4th. He also delivered his note to Kolb for 
$3,340, the balance of the price and one year’s interest ; but 
when this was delivered, or what was its date, is not shown 
by any witness. And McRae received from Kolb posses- 
sion of the premises, the deed of Newman to him, signed and 
acknowledged in November, 1866, and Kolb and wife’s deed 
to him, McRae, dated December 28th, 1866, and acknowl- 
edged January 4th, 1867; but when these instruments were 
respectively delivered is a matter in dispute. The other 
$1,000 of the cash payment of McRae to Kolb, was made “in 
corn and fodder and, perhaps, some money”; but when or 
by whom delivered, does not appear. 

Two years after these transactions, and long after McRae 
had paid his $11,000, in full, to Kolb, he learned from New- 
- man that the latter had a mortgage on this same Fitzhugh 
Place, executed by Kolb as a security for his two notes of 
$3,000 each, for the credit part of the price he was to pay 
Newman for it; and that a large part of this debt was still 
due. And it is to enforce payment of this balance, by a 
sale under the mortgage, that Newman filed the bill in this 
cause. 

It is insisted for McRae that the deed of Kolb to him is 
older than Kolb’s mortgage to Newman and takes precedence 
of it; and if not, that Newman is estopped from setting up 
his mortgage against defendant, McRae, because the latter 
bought the land without any suspicion of such an incum- 
brance, with the knowledge of Hli S. Shorter, the agent of 
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Newman, and without any intimation from him of its exist- 
ence, although if it existed, the mortgage was then in his 
possession. 

First, in regard to the priorities, as mentioned above, New- 
man’s deed to Kolb bears date and was acknowledged in 
November, 1866; and the deed from Kolb and wife to Me- 
Rae bears date December 28th, 1866, and was acknowledged 
January 4th, 1867. The mortgage from Kolb to Newman 
bears date January Ist, 1867, and was attested by subscrib- 
ing witnesses, but was never acknowledged at all before a 
magistrate. It was recorded March 7th, 1867. Such instru- 
ments, though, do not become operative always from their 
dates, nor at all, until delivered—that is, until the grantors 
part with their control over them with the intent that they 
shall go into effect. 

When was Newman’s deed to Kolb delivered? It is 
proved by entries on the books of Shorter & Brother and 
their testimony, and by the date of the draft, in which a 
large part of the first payment was made, that this deed was 
not delivered before the 7th of January, 1867. And Eli S§. 
Shorter and Kolb testify that Newman’s deed to him was 
delivered on that day. Confirmation of this is afforded by 
an entry of that date, upon the books of Shorter & Brother 
of a charge against Newman, for revenue stamps to be affixed 
to that deed. The evidence in opposition is very unsatis- 
factory. McRae, on this subject, does not testify of his own 
knowledge; for, he says Newman’s deed was delivered to his 
agent, Kendall, before Kendall made the first payment for 
him, to Kolb; and that both it and Kolb’s deed to him (Me- 
Rae) were delivered to Kendall at that time. But McRae 
was not then in Eufaula where the transaction took place, 
and could not have personal knowledge of them. What 
testimony, then, have we on this subject? Kendall, in his 
second deposition, testifies that according to his best recollec- 
tion, (which may be very confused and uncertain, after a 
lapse of six years,) he had Newman’s deed to Kolb, and 
Kolb’s deed to McRae, before he paid any money to McRae. 
And he and Locke satisfactorily prove, by reference to book- 
entries, that his first payment of $5,000 was made to Kolb 
for McRae, January ist, 1867, upon the order of McRae, and 
the second, of $2,000, on the 4th. But Kendall says nothing 
of having given back to Kolb his deed to McRae for acknowl- 
edgment, as McRae says he did. It is also pretty certain 
that he was mistaken in supposing he then had, as agent for 
McRae, Newman’s deed to Kolb. For it is quite clear that 
this was not delivered to Kolb before the 7th of January. 
And since it was upon McRae’s order that Kendall paid for 
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him the $5,000 to Kolb, it was not necessary that Kendall 
should have the deed before making the payment. In his 
first deposition, he does aot say he did have it. There ap- 

ears indeed to have been great inattention on McRae’s part 
in regard to the titles to the land, for he employed no attor- 
ney to guard his interests and advise him, and never even 
made any inquiries on the subject, of Shorter, through whom, 
as he knew, the conveyance from Newman was tocome. We 
notice, also, that he did not have Kolb’s deed to himself 
recorded until the 13th of June, 1867; and that of Newman 
to Kolb was not recorded until February 18th, 1869. 

When, now, was the mortgage from Kolb to Newman, for 
a part of the purchase-money, delivered? It is dated Jan- 
uary Ist, 1867, and attested by the two Shorters, and was 
left in their hands. But the written agreement between 
Kolb and Newman about the purchase, shows that the mort- 
gage to Newman and the deed of Newman to Kolb, the mort- 
gagor, were to be simultaneously delivered. Until this was 
done and the cash payment made, the papers remained in 
escrow, in Shorter & Brother’s hands. The mortgage be- 
came operative only when the conveyance of the land, for the 
price of which it provided, was delivered. Until that time 
the mortgagor neither owned the land he mortgaged, nor 
owed the debt secured thereby ; wherefore, it did not matter 
whether he had previously executed a deed of the land to 
McRae or not. This could not have precedence of the mort- 
gage; because, the mortgagor never was able to convey the 
land, free from that incumbrance. The title remained in 
Newman until his deed was delivered, and by the mortgage, 
eo instanti, returned to him, so as to preclude the interposi- 
tion of any title or right in any other person. It has often 
been held that such a transaction is one and entire, and that 
even a right of dower in the wife of the purchaser could not, 
in such a case, come in between the conveyance and the 
mortgage ; for which reason her signature to the mortgage, 
or relinquishment of dower in the land mortgaged, is in such 
a case, wholly unnecessary.— Boynton v. Sawyer, 35 Ala. 500, 
and cases there cited. 

No priority, therefore, arises in favor of McRae, because 
the deed to him bears an earlier date than that of the mort- 
gage to Newman. 

In regard to the supposed estoppel of Newman, whereby 
he should be precluded from insisting on his security in 
opposition to McRae, a bona jide purchaser from Kolb, the 
argument in support of it rests wholly on the circumstance, 
that the déed from Kolb to McRae is in the handwriting of 
Shorter, one of the attorneys of Newman. McRae says that 
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knowing his handwriting, and that he was the agent of New- 
man to deliver the deed of the latter to Kolb, his confidence 
in Shorter, (who was the uncle of Kolb), led him to believe 
that Kolb had a good, unincumbered title. This is a very 
narrow basis on which to found so important a conclusion, 
as that Newman should, therefore, be barred of any right 
under the mortgage to him. Apart from Shorter’s explana- 
tion of the circumstances under which he wrote the deed, 
and of the fact that it is not affirmatively shown that he was 
informed when or in what way McRae was to pay for the 
land, McRae does not himself say that he ever approached 
Shorter, or sent to make any inquiry of him, on the subject, 
or employed any one else to investigate the condition of the 
title—although he knew when and where he could obtain 
such information. We cannot charge the consequences of 
this carelessness on Newman, and deprive him of his vigi- 
lantly preserved rights, on the ground that his attorney did 
not seek out McRae to give him information which he did 
not himself take pains to apply for. 
Let the decree of the Chancellor be affirmed. 


Ex parte Brown. 
Motion and Petition before Supreme Court for Mandamus. 


1. Consolidation of suits concerning the same property, pending in same court. 
Where two or more suits are pending in the same chancery court, asserting 
conflicting rights in the same property, and the facts of each case need to be 
ascertained before the rights of any can be definitely settled, they should be 
consolidated that they may be heard together; or, if that can not be done, the 
suit involving the more important questious ought to be first determined, and 
the hearing of the other stayed until such determination. 

2. Same; practice in disposing of such suits.—The parties interested should 
call to the court’s attention the order of disposing of such suits, by appro- 
priate and timely motion. And though one of the cases precedes the other, 
the chancellor may, without partiality, decline to proceed with it until the 
other cases are brought to a hearing, if thereby injustice would be done other 
complainants. 

3. Prohabition; when does not lie.—The writ of prohibition does not lie 
against a coart or judge, except where there is no jurisdiction, or, there being 
jurisdiction for a particular purpose, where such jurisdiction is transcended. 

4. Same.—Whether or not the statutory lien given in favor of the State to 
secure bonds endorsed under the internal improvement aid law, can operate in 
favor of a holder of such bonds, and entitle him to be subrogated to such lien, 
is a question that can be decided in no other than a chancery court, and if 
the chancellor commits error in a decree thereon, it is not to be revised or 
corrected by a writ of prohibition. 


5. Mandamus; supersedeas.—Mandamus is not a revisory writ, and can not 
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be legally employed to prevent the execution of an erroneous decree; this is 
the office generally of a writ of supersedeas. 

6. Hvecution of decree; may be temporarily restrained.—A chancellor may, 
upon application to him in a particular case, restrain, temporarily, the execu- 
tion of his decree, until the determination of some matter to be affected by it 
shall be first obtained, when justice between the parties would be thus pro- 
moted. The fact, as in this case, that thé property was in the hands of the 
court through its receiver, would be a good reason for fixing more lenient 
terms upon which such stay is granted. 

7. When and for what a party defendant may come in after final decree. 
After final decree in a foreclosure suit by a mortgagee against the corporation, 
the court will not give a stockholder leave to become a party defendant, and 
allow him to make answer and defense; but he might be allowed to be made a 
party for the purpose of allowing him to prosecute an appeal. 


Hernpon & Situ, Brown & Hocus, Smira & Rovnac, for 
Wison R. Brown. 


. 


W. M. Broogs, for D. Luppineron. 


Mora@an, Lapstey & Nexson, for N. B. Forrest. 
No briefs came to Reporter. 


MANNING, J.—Petitioner is a stockholder of The Selma, 
Marion and Memphis Railroad Company of Alabama; and 
his petition, and tlie exhibits thereto, represent that there 
was a corporation of the same name in Mississippi, and 
another of the same name in Tennessee ; that proceedings 
were taken in March, 1871, by persons claiming authority to 
do so, to consolidate the three companies into one; which 
proceedings were legally ineffectual and invalid; that certain 
persons, who were at that time elected and appointed to 
constitute and be a board of directors and president and 
other officers of the consolidated company of the same name, 
had taken possession of the railroad and other property of 
the Alabama Company, and proceeded in the construction of 
its railroad and the conduct of its business, as part of the 
railroad property and business of such consolidated com- 
pany, with a line of operations extending from Selma, Ala- 
bama, through the State of Mississippi, to Memphis, in 
Tennessee ; that in the prosecution of this enterprise, said 
board of directors and the president (N. B. Forrest, of Mem- 
phis,) caused to be issued a large amount of bonds, and had 
undertaken to secure the payment of them by a mortgage 
trust deed of all the present and future property of said 
supposed consolidated company, executed to trustees ; which 
mortgage and bonds, bearing date March 17, 1871, was called 
the “first mortgage” and “first mortgage bonds” of The 
Selma, Marion and Memphis Railroad Company, and were 
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outstanding in the hands of holders, who asserted, by virtue 
thereof, a mortgage lien upon the railroad and other prop- 
erty, which petitioner insists belong to the Alabama corpora- 
tion alone. It further appears that there was issued, under 
date of September 1, 1869, a series of bonds of the company, 
to the amount of $16,000 per mile of completed road, with 
the endorsement of the State of Alabama, purporting to be 
by authority of “an act to establish a system of internal 
improvements in the State of Alabama,” approved February 
19, 1867, and an act amendatory thereof, approved Sep- 
tember 22, 1868, by which acts, called the “State aid law,” 
it was provided that the State should have a first lien upon 
the railroad, and its appurtenances, of any company whose 
bonds the State should endorse, to indemnify it against loss; 
and that a large amount of these bonds were also outstand- 
ing, held by persons who asserted a right of recourse against 
the Alabama company and its property therefor. 

The petition further sets out that certain judgment cred- 
itors of the Alabama company filed a bill—that of T. T. May 
and others, (February 8, 1875,) on behalf of themselves and 
other creditors, against each of the three State companies 
and the consolidated company aforesaid, and against N. B. 
Forrest, as holder of some of the bonds aforesaid, and other 
holders of such bonds,—in the chancery court of Perry 
county—to contest the validity of said supposed consolida- 
tion, and of the said first mortgage and first mortgage bonds, 
and of the State indorsed bonds,—alleging that the latter 
were illegally issued,—and denying that any of the bonds 
created a lien in favor of the holders upon the railroad 
property. The bill charges that the railroad company is 
insolvent, and prays that it be decreed that no lien exists in 
favor of the holders on its property, &c.; that the property 
be sold to pay debts of complainants, and that a receiver be 
appointed to take possession of and care of the property in 
the meantime. A receiver was appointed, upon the company 
having filed an answer acknowledging its insolvency and 
inability to proceed in the construction of the road. To this 
bill, Butterfield & Co. and others became parties defendant, 
answered and filed a cross-bill, setting up that they were 
owners of a large amount of the State endorsed bonds, 
claiming for them, under the statute, a first lien on the rail- 
road property in favor of the State, and thai they were, by 
subrogation, entitled to benefit of this lien to pay a large 
amount of past due coupons for interest on the bonds—and 
praying a sale of the property to pay them. It prayed also 
that Fawlkes, the receiver, be continued in the meantime in 


possession of the property. 
Vou. Lyin, 
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Petitioner fui cher shows that he, Wilson R. Brown, as 
stockholder of the Alabama company, on behalf of himself 
and all other stockholders, filed his bill in the same court 
March 21, 1876, against all the companies aforesaid, and 
against N. B. Forrest and others, as holder of first mortgage 
bonds, and Butterfield & Co. and others, as holders of State 
endorsed bonds, and other persons,—in which he also 
alleged that there had been no legal consolidation of the 
three State companies—that the first mortgage bonds were 
not valid against the Alabama company and property, and 
that the State endorsed bonds were illegally issued and 
created no lien on said property. He charged also that the 
holders of the bonds of both classes were scheming and 
combining to sell the road and property and get possession 
of it, to the detriment of other just creditors and the stock- 
holders; that if this were prevented, all just debts could be 
paid, as stockholders desired ; and that Fowlkes, the receiver, 
was managing the ay gcd advantageously; wherefore, he 
prayed continuance of the receiver; that the bonds and mort- 
gage be declared void and cancelled ; that it be decreed there 
was no lien for the endorsed bonds, and that it be ascer- 
tained who the just creditors are, and that they be paid, &c. 

To this bill, too, Butterfield & Co. and others, filed answer 
and cross-bill, setting up their claims as holders of the State 
endorsed bonds. 

The petition further alleges that, while these causes and 
cross-causes were pending, one D. Luddington, claiming 
to be holder of a large amount of the State endorsed 
bonds, including the same identical bonds of which Butter- 
field & Co. and others, in said causes, claimed to be holders, 
and which were obtained from them by Luddington, with 
full and positive knowledge of the litigation pending con- 
cerning the same, filed his bill for himself and other cred- 
itors, on the sixth of September, 1877, in the same chancery 
court of Perry county, against The Selma, Marion and 
Memphis Railroad Company of Alabama, as sole defendant, 
and therein averred that he was holder of over 400 of the 
600 State endorsed bonds which that company had issued 
under the “State aid acts” aforesaid; that by said acts a 
lien was created in favor of the State on the railroad and other 
property and franchises of the company for the payment of 
the bonds and interest; that interest on said bonds, due by 
coupons, had accrued to a large amount, and neither the 
company nor the State had paid the same; and that by 
reason thereof complainant and other holders of said State 
endorsed bonds, were subrogated to the benefits of the lien 
created by the statute in behalf of the State. But the bill 
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makes no mention of any consolidation of this corporation 
with those of other States, or of the execution of the mort- 
gage and bonds aforesaid; or of the pendency of either of 
the other causes aforesaid, or of the fact that the railroad 
and property were in the hands of a receiver of the court in 
such causes, or any other cause. It alleges, though, the 
insolvency of the company, and prays for a sale of the rail- 
road and other property of the company, and of its franchises, 
for the payment of the amount due on said State endorsed 
bonds, and for the appointment of a receiver. 

Petitioner further complains that the person on whom this 
bill was served as president of the company, in order thereby 
to bring it into court, was not in fact president of the com- 
pany, but had been elected and had acted as an officer of the 
supposed consolidated company, and insisted that it had 
been lawfully and properly constituted, and its acts were 
valid ; that in consequence of his omission to do anything in 
the premises, no defense was made to the suit of Lud- 
dington; that a decree pro confesso was taken therein against 
the company immediately after the expiration of the thirty 
days allowed by law for answering the bill, all without the 
knowledge of or notice to petitioner; that at an early day of 
the next term of the court, which continued only a few days, 
and was held within a short time afterwards, and while the 
other causes aforesaid were pending in said court, the cause 
of Luddington was submitted to the court upon the decree 
pro confesso for a final decree : and that a decree was there- 
upon shortly afterwards rendered declaring the plaintiff 
entitled to relief, and ordering a sale of the railroad, other 
property and franchises of the said Selma, Marion and 
Memphis Railroad Company of Alabama, at a short day, 
without petitioner having had such notice or knowledge of 
the proceedings as enabled him to be advised what course 
he ought to pursue, or how he should intervene to protect 
his interests ; and that thereby the property is about to be 
disposed of and the proceeds distributed before the issues 
presented in the causes aforesaid can be determined. 

He further complains that his petitions to the chancellor 
for a delay of the sale, until the decision of the court can be 
had in said causes, and that he be allowed to become a party 
defendant to the cause of Luddington, to enable him to bring 


the decree of the chancellor into this court by appeal, have 
been refused. 

Wherefore, he prays a writ of mandamus, or some other 
process, from this court to the chancellor, to prevent the sale 
ordered, until the questions in the other causes be decided, 


or for other relief. 
Vou. Lv1l. 
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Many other matters are embraced in the petition and the 
leadings therein referred to, of which we take no notice 
me they can not be considered on this motion. 

We have omitted, also, reference to any matter on either 
side which relates simply to motives imputed or disclaimed, 
for the reason that in a proceeding of this sort we have noth- 
ing to do with the motives, real or supposed, of those con- 
cerned. 

1. Where there are, in the same chancery court, two or 
more suits in which different creditors, or creditors and 
others, severally claim interests adversely to each other in 
the same property, and the facts upon which the rights of 
each depend need to be investigated, before the rights of any 
can be definitely settled, there should be, ordinarily, a con- 
solidation of the causes when that is possible, to the end 
that they may be heard and decided together, or if that can 
not be effected, one or more of them should be stayed until 
a determination shall be reached in another, or to the others. 
And when such a stay is ordered, the cases involving the 
more important questions upon the determination of which 
the rights of the respective contestants chiefly depend, ought 
to be first considered.—1 Dan. Ch. Pl. & Pr. 4 ed. 797-38. 

The property involved in these controversies was already 
in the possession of the court, by its receiver appointed in 
one of the other cases, to abide the decree of the chancellor 
in it, and the question of the validity of the bonds belonging 
to the class of those of which Luddington was the holder, 
and of the existence or not of a lien on the property, was 
put in issue therein. Ordinarily, therefore, those causes, or 
one of them, ought to have been first heard. As was said 
by Lord Chancellor ReprEspALg, in an interesting case con- 
cerning the practice in equity: “It is much more important 
to attend to the general administration of justice in this 
court, than to the interests of any particular parties.” 
Largan v. Bowen, 1 Sch. & Lef. 298. 

2. These matters of practice, are generally decided 
upon motions made by the parties in interest, whose duty it 
is to call the attention of the chancellor in due time to them, 
Though if it appear that the other parties concerned were 
taken by surprise, and equity required a fuller investigation 
than could be had in the suit before him, it could not be 
regarded as evincing any lack of impartiality in the chan- 
cellor if he declined to proceed in that suit, even after it was 
submitted, until the others could, by due diligence, be 
brought to a hearing. The principle is something like that 
of a case in which it is found that other parties ought to be 
made to a suit to enable the court to settle all the equities, 
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in which event it refuses to proceed until they are brought in, 

We have explained only what is the proper practice in g 
case supposed. In the present instance, no motion wag 
made on behalf of petitioner for a consolidation of causes 
or stay in any; and the chancellor proceeded to render his 
decree in the Luddington suit, announcing what it would be 
on the day after submission of the cause, and putting it in 
form several days afterwards. Whether any one is to blame 
for the decision of this case in advance of the others, and if 
so, who? are questions with which, on this motion, we haye 
nothing todo. A decree of the court has been rendered 
deciding that Luddington was entitled to the relief he 
prayed for, ordering a sale of the railroad and all other 
property of the company, and its franchises, and ordering an 
account to be taken of the debts with which it is chargeable. 
The question for us to decide is, whether or not petitioner is 
entitled to the relief he prays in avoidance of this decree. 

3-4. The writ of prohibition, which has been asked for, 
is granted against a court or the judge thereof, only to pro- 
hibit its proceeding in a matter of which it has no jurisdic- 
tion—that is, when the cognizance of it is drawn from the 
tribunal to which it belongs, ad aliud examen, or, when the 
court having jurisdiction for a particular purpose, transcends 
the limits by which it is circumscribed. In the present 
instance, it has been argued that the statutory lien in favor 
of the State could not operate in favor of Luddington, or 
that he was not entitled to assert it, and that the chancellor 
had, therefore, no jurisdiction. But whether Luddington 
was entitled to be subrogated to the lien of the State was 
one of the questions in the case, and a question which could 
be judicially decided in no other than a chancery court. It 
was a proper subject of inquiry in that forum only. And if 
the chancellor committed error in his decree, it is not to be 
revised or corrected by a writ of prohibition. 

5. For like reasons, it is not a proper case for the writ of 
mandamus. This is not a revisory writ, nor can it be legally 
employed to prevent the execution of a decree which is com- 
plained of as erroneous. This is the office, generally, of a 
writ of supersedeas; which is to be obtained in the mode 
pointed out by law. 

6. It is not, however, beyond the power of a chancellor, 
upon application to him in a proper case, to restrain, tem- 
porarily, the execution of his decree until the determination 
of some matter to be affected by it shall be first obtained, 
when justice between the parties would be thus promoted. 
Of course, the fact that the property is in the hands of the 
court, would be a good reason why the terms upon which 

VoL. LVL. 
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such a stay is granted should not be so onerous as to pre- 
vent relief. 

7. The chancery court having jurisdiction of the matter, 
and having rendered a decree in the cause, the question of 
error or not in the decree can bé considered by this court 
only upon an appeal to it. And if the decree be interlocu- 
tory only, as was said of the decree for Luddington, on one 
side or the other in argument at the bar, application for a 
reconsideration of it should be first made to the chancellor. 

It is erroneously set forth in the petition, that petitioner 
had made application to the chancellor to be made a party 
to the cause of Luddington against the company to enable 
him to appeal from the decree. The application really made 
after decree rendered, was for an order by which petitioner 
should be made a party defendant to the cause, and to file an 
answer and make defense in the court below ; which applica- 
tion was properly denied by the chancellor. This could not 
be done after a final decree, and the expiration of the term. 
Ex parte Branch & Sons, 53 Ala. 140. 

The motion of petitioner must be overruled; the former 
order of this court restraining the sale be set aside, and the 
petition be dismissed at the costs of petitioner. 


Collins v. Stephens. 


Action against Lessee of a Saw-mill for Damages, under an 
alleged Breach of Contract. 


1. Breach of contract by lessee of saw-mill; measure of damages; erroneous 
charge.—The measure of damages in a suit by a mill owner against one to 
whom he had leased it, upon defendant’s agreement to run it at his own ex- 
pense, and pay one-fourth of the lumber sawed—the breaches alleged being 
the failure to run the mill at its capacity, and allowing it to remain idle for 

- some time, and injuring it by unskilful and negligent use, etc.; the injury 
which results proximately from the breaches; and the facts being ascertained, 
the law, and not the contemplation of the parties, fixes the measure of dama- 
ges; hence, it is error to charge the jury, in sucha case, that ‘‘the damages 
must be such as both parties reasonably contemplated at the time of making 
the contract.” 

2. Charge to jury; when calculated to mislead. —When the complaint contains 
a count for the breach of the contract of renting a saw mill, and also the com- 
mon counts, the proof showing the contract of renting, and also a sale of oxen, 
a charge that ‘in this action the plaintiff, if entitled to recover at all. must 
recover on the contract,” is, without more, calculated to mislead; it should be 
confined to the recovery upon the breach of the contract of rent; for payment 
for the oxen could be recovered under the common counts. 

3. Conflicting testimony; when case not made out by plaintiff; what a proper 
charge.—In such a case, where damages are sought to be recovered for injuries 
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to the mill, by reasun of its negligent and unskilful use by defendant (two 
witnesses testifying on this point), it is not error to charge the jury that “if 
one witness swears the mill was damaged more than by ordinary wear and tear, 
and the other swears it was not, and both witnesses are of equal credibility, 
and the jury considers them equally credible, then plaintiff has not made out 
his case on the question of damaging the mill.” 

4. Witnesses; what necessary to make them equally credible. — Witnesses, to be 
‘“‘equally credible,” must have the same measure of intelligence, honesty, 
means of knowledge, and absence of bias. 


AppEAL from the City Court of Lee. 

Tried before the Hon. Jonn C. Meapors. 

Action was brought by Terry Collins, appellant, against 
Thomas J. Stephens, appellee. 

The complaint contained five counts ; the first and second 
counts being for damages to the mill leased and for breach 
of an agreement to run the mill at defendant’s expense, and 
pay one-fourth of the lumber sawed; the third, for goods, 
wares and merchandize ; the fourth, for money paid by re- 
quest; and the fifth, for money due by account stated. 

The defendant pleaded in short the general issue ; perform- 
ance of contract, and a set-off. 

The plaintiff testified that he entered into a parol contract 
with defendant, by which defendant was to take possession 
of the plaintiff’s steam saw-mill, and to run the same at his 
own expense, and to give the plaintiff one-fourth of all the 
lumber cut by so operating the mill—the plaintiff to keep 
the machinery in repair. Several witnesses testified that 
the contract was to be terminated by Stephens, on giving 
twenty days notice to plaintiff. Several others swore that it 
was to be terminated at the option of either party. It was 
in evidence that Stephens sent Collins a written notice, dated 
September 2d, 1873, that he would terminate said contract 
in twenty days. Collins also swore that he was to let Stephens 
have a yoke of oxen at $65, for which he had only received 
$30 in lumber. Stephens swore that the price of the oxen 
was $60, and that they had been paid for in lumber. 

It was proved that Stephens abandoned the mill on the 
20th of September, and several witnesses testified that, on 
said last day, plaintiff's son, who was living with plaintiff, 
took possession of the mill; but the plaintiff, in rebuttal, 
swore that his son had no authority to do so. As to the 
damage done the mill, the evidence was conflicting—one wit- 
ness swearing one way and another witness testifying to the 
—— 

here was other evidence which, from the view of the case 
taken by this court, need not be here noticed. 

After the evidence had closed the court gave several charges, 


at the request of defendant, in writing, among which were the 
VoL. LVIU. 
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following: “2d. If the plaintiff is entitled to recover in this 
action at all, he must recover on the contract.” “9th. That 
the plaintiff must make out his case, in every particular, be- 
fore the defendant is called on to say a word.” “12th. That 
if only one witness swears the mill was damaged more than 
ordinary, and one witness swears it was not, and both wit- 
nesses are of equal credibility, and the jury considers them 
equally credible, then the plaintiff has not made out his case.” 
“13th. The damages must be such as both parties reasonably 
contemplated at the time of making the contract.” To the 
giving of each of said charges the plaintiff excepted, and now 
assigns the same as error. 


W. H. Barnes & Son, for appellant. (No brief came to 
Reporter.) 


H.C. Linpsey, contva.—1. The second charge was properly 
given. The bill of exceptions sets out all of the evidence, 
and there is no proof bearing upon the common counts in 
the complaint. All the evidence was upon the contract. 

2d. The 12th charge was not erroneous. The witnesses 
swore positively; and the quality of credibility included 
knowledge, capacity, opportunity, the absence of either of 
which qualities would impair credibility. 

3. The 13th charge was correct. 


STONE. J.—The 13th charge asked should not have been 
given. The measure of damages in a suit for the breach of 
a contract, such as that described in the complaint, is the 
injury which results proximately from the breach. And 
whether the parties, at the making of the contract, contem- 
plated, or had in view the damages to result from a breach 
of such contract, or not, does not, in the least, vary the 
question, or the measure of recovery. The facts being ascer- 
tained, the law, and not the contemplation of the parties, de- 
clares the measure of damages. 

The testimony terds to show there were two contracts— 
one a lease of the mill, and the other a sale of oxen. Pay- 
ment for the oxen, if not previously made, could have been 
coerced under the common counts found in the complaint. 
In this view, the second charge was somewhat calculated to 
mislead, and should have been confined to the special count. 
For the same reason, the ninth charge, without explanation, 
was calculated to mislead. 

To be “equally credible,” witnesses must have the same 
measure of intelligence, honesty, means of knowledge, and ab- 

(35) 
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sence of bias. There was no error in giving the twelfth 
charge. 
We find no other errors in the rulings of the City Court. 
Reversed and remanded. 


Perry County v. Selma, Marion & 
Memphis Railroad Company. 


Petition Praying the Court to Authorize Receiver to pay said 
County certain back Taxes, and application for Re-hearing. 


Western Railroad Company v. Cham- 
bers County. 


Bill in Equity to Enjoin Collection of Taxes. 


Savannah & Memphis Railroad Com- 
pany v. Weaver, Tax Collector, ct al. 


Bill in Equity to Enjoin Collection of Tases. 


1. Interpretation of Constitution as to eracting statutes; rule. —The only safe 
rule for interpreting clauses of the Constitution, which comm:nd certain 
things to be done, or certain methods to be observed in the enactment of 
statutes, is to hold, when it is affimatively shown by legal evidence, that, in 
the attempt to legislate, some mandate of the Constitution has been disre- 
garded, such attempt never becomes a law. 

2. Same; preswiption as to entries in journals of legisluture.—Except as to 
those matters which the Constitution deciares shall appear on the journal, the 
rule is to infer everything was rightly done, unless the journal shows 
affirmatively that some constitutional demand was disregarded. The pre- 
sumption, in the absence of proof, is always in favor of official propriety. 

3. Same ; bill for raising revenue, what is; must originate in the House ; act 
approved February 1870 deciared unconstitutional.—The bill to be entitled an act 
“To amend an act entitled an act to establish revenue laws for the State of Ala- 
bama,” approved Feb. 9th, 1870, was a bill for ‘raising revenue.” within the 
meaning of the Constitution of 1868 (art. 10, § 15), which must originate in 
the House of Representatives; and it affirmatively appearing from the jour- 
nals that said biil originated in the Senite, it is therefore declared unconstitu- 
tional and void. (Manninc, J.—of the opinion that the question as to 
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whether the bill was properly introduced in the Senate first, was a question for 
the legislature and not for the courts. 

4. Bill for raising revenue ; definition ; what included. —A bill for raising rev- 
enue, as termed in the Constitution, is a bill providing for the levy of taxes as 
a means of collecting revenue—hence, a bill for reducing taxation, if it provides 
for collecting revenue, is still a bill for ‘‘raising revenue.” 

5. Revenue law of 1868 ; two distinct systems provided ; assessments by audi- 
tor and assessor.—Under the revenue act of 1868, two distinct systems of 
assessment are provided; one of general subjects of taxation, which is required 
to be made by the assessor; the other, of railroads and their rolling stock, 
which duty was cast on the auditor. There has been no law since before De- 
ecember 31st, 1868, which authorized the tax assessor or collector to assess 
railroads or their rolling stock. 

6. Same; no provision for county taxes; levy of county taxes.—Under said 
act there is no such thing as an assessment of property for county taxes; the 
assessment is for State taxation alone, But after equalization of the assessment 
by the county board, the court of county commissioners levy a tax on the State 
assessments to provide for county expenses. State taxes are assessed, county 
taxes are only levied. 

7. Assessment necessary before collection of taxes.—There must be an assess- 
ment, either pursuant to or adopted as a basis of the levy, before there can be 
a lawful collection of taxes. 

8. Escaped taxes; what are not; power to assess.—In the acts of 1868, and 
1875, ‘to establish revenue laws for the State of Alabama,” are clauses which 
empower the assessor and collector, in certain conditions, to assess property 
which had escaped assessment during previous years; but those clauses give 
no authority to such officers in the cases under discussion, because, Ist, this is 
not property which has escap@@ assessment—these railroads having been 
assessed each year for State taxes; 2d, the assessor had no authority to 
assess railroads gf their rolling stock, nnd hence it cannot be affirmed that 
they have esc the assesser, —the auditor was the assessor and they had not 
escaped him; _as ther@’is no authority to assess any property for county 
taxes, and the x ds were assessed for State taxes, they did not escape any 
assessment whij e lay’authorized to be made. 

9. Commi. 's’ cgurt ; no power to levy on railroads for escaped taxes. — 
The court of nty cémmissioners has no authority to levy taxes on railroad 
property, which has gscaped them during previous years; such authority can 
only exist by statute, and the statute has not conferred it. 

10. Instructions by auditor to county officers ; what not binding ; liability of 
railroad for back taxes. —Under the act approved Feb. 9th, 1870, above declared 
unconstitutional, the auditor iastructed the tax collector of Perry county not 
to collect of the railroad company the county taxes for the year 1869, where- 
upon the tax collector did not collect such taxes; held, not to be an instruc- 
tion as to any matter arising under the revenue law of 1868, and hence not 
binding on the county officer; and the railroad company is liable to pay the 
county tax levied for the year 1869. 

11. Provision of revenue luw of 1875; what merely directory. —Section 93 of the 
revenue l:w of 1875 providing that the county tax be levied in July, is merely 
directory, and such a levy made at the regular August term of the court of 
county commissioners is valid. 
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12. Back taxes collectable ; legal liability of tax-payer ; when enforced by com- 
mon law action.—Taxes may be collected, under our statutes, after the expira- 
tion of the tax year in which they are assessed. The levy and assessment 
creates a legal liability on the tax-payer to pay, which, according to a prepon- 
derance of authorities, may be enforced by an action at common law, unless 
the statutes provide an exclusive remedy. 

13. Duty of tax collector as to back taxes ; limitation.—It is the duty of the 
tax collector to ascertain and collect delinquent taxes assessed for precedent 
years, and this duty is limited by the acts of 1876-7, (now § 421 of the Code, ) 
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to the extent that he reports insolvencies which are so allowed by the court of 
county commissioners, and these cannot be collected. 

14. Limitation barring suit by county, for taxes. —A county is not exempt from 
the operation of statutes of limitation ; but there is no such statute or provis- 
ion applicable to a claim for taxes due, and there is no bar to such action 
short of the presumption of payment after the lapse of twenty years, 

15. What aequiescence no bar to claim —That the commissioners’ court 
acquiesced in the unconstitutional act of 1870, supra, (which remitted certain 
taxes assessed against the railroad company) by not requiring the tax collector 
to collect or account for the sxid company’s tax the previous year, is no sur- 
render of the claim, or bar to its present assertion. 


PERRY COUNTY V. THE SELMA, MARION & MEMPHIS R. R. CO. 


AppEAL from the Chancery Court of Perry. 

Heard before the Hon. CuarLes TuRNER. 

This case was decided upon demurrers to a_ petition 
which averred in substance as follows: That in the year 
1869, the president and secretary of said company, in 
accordance with the provisions of section 24 of the Revenue 
Law of Alabama, approved December 31st, 1868, made and 
returned to the auditor of the State of Alabama, a statement, 
as required by said section, that said company had 20} miles 
of main and side track in said county, the total value of which 
was $184,500, and also, a statement of rolling stock, valued 
at $18,015, which the auditor apportioned to said county, of 
which, together with the value of the track, said auditor no- 
tified the assessor of Perry county, and thereupon said com- 
pany was, for the tax year 1879, assessed on the total sum a 
State tax of } of 1 per cent.; that the commissioner’s court 
of said county did proceed, levy, and assess on the 19th day of 
August, 1869, for county purposes, a tax of 85 per cent.of the 
State tax assessed upon all of the said taxable property of 
said company; but said tax was never collected, because the 
legislature, by an act, approved February 9th, 1870, at- 
tempted to so amend said section 24 of the said revenue 
law of 1868 as to exempt said property from taxation for 
county purposes; that said act of February 9th, 1870, was 
in violation of the Constitution of Alabama, then in force, 
and was utterly void, and that said company was, and is now, 
legally and justly indebted to said county in the sum of 
$1,291.03 for the tax of the year 1869, for the payment of 
which a paramount lien was given by section 14 of said rev- 
enue law; that a similar tax became due and payable from 
said company for and during the years 1870, 1871, 1872, 
1873, and 1874, but which was never assessed or paid, and 
is still due. The prayer of the petition is for an order and 
decree directing and requiring the receiver, Alpheus M. 
Fowlkes, to pay the amount of said tax due for the year 1869, 


out of any money belonging to said company in his hands, 
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or, in default thereof, the enforcement of said lien by a 

roper decree ; and, as to the said taxes due for the years 
1870, 1871, 1872, 1873, and 1874, it is prayed that a proper 
decree be rendered establishing the same, and that said 
receiver be ordered to pay the same to petitioner ; and other 
orders and decrees necessary to establish the rights of peti- 
tioner. 

For grounds of demurrer to said petition, the said railroad 
company assigned the following: 

1. That it does not appear by said petition, and by 
reference to the acts of the legislature therein cited, that 
the petitioner is entitled to have and collect the taxes men- 
tioned in the petition, the same not being warranted by any 
law of Alabama. 

2. It does appear by said petition that petitioner has 
no right to collect the tax alleged to be due from the said 
defendant, and for further causes of demurrer, the follow- 
ing were subsequently stated : 

i. That it appears from said petition that the tax levied 
in said county as county taxes for the year 1869, was released 
by the legislature of the State of Alabama, and it appears 
from said petition that none of the taxes claimed in said 
petition, except for the year 1869, were ever assessed. 

2. That it appeais from said petition that no part of the 
taxes claimed in said petition was ever legally assessed. 

3. That it does not appear from said petition that said 
petitioner has any legal right to the taxes claimed therein. 

4. That the said county of Perry, in the said petition, 
does not show any power or authority in the said county to 
levy and assess the taxes claimed in said petition. 

The Chancellor sustained the demurrer and dismissed the 
petition at the cost of the county. 

The appellant, Perry county, now assigns said decree as 
error. 


WESTERN RAILROAD OF ALABAMA V. CHAMBERS COUNTY. 


ApprAL from the Chancery Court of Chambers. 

Heard before the Hon. N. S. Grawam. 

Complainants in this case, the said railroad company, filed 
their bill the 15th of March, 1876, alleging, among other 
things, that the said county of Chambers, through its court 
of county commissioners and tax assessor and collector, has 
attempted to assess and levy a county tax for the year 1875, 
on that part of complainant’s road-bed, main and side track, 
situated in said county, and that said county is now proceed- 
ing by and through its tax collector, Julius G. Weaver, to 
collect said tax by a levy upon property of complainant, loca- 
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ted in said county; that the amount of said tax claimed is 
$1,033.64, that said county also levied for and in behalf of 
the State of Alabama, $838.90, which amount complainant 
has paid in full. Complainant further avers that the only 
notice of apportionment issued by the auditor with regard to 
said nth a pre for 1875; was the following : 


SraTe oF ALABAMA, AUDITOR’s OFFICE, 
Montgomery, Ala., August 13, 1875. 
Tax Assessor of Chambers County : 
Sir: The following valuation of railroad property is fur- 
nished for your guidance in compliance of section 21, Reve- 
nue Laws: 


t 





Western Railroad. Value. 
14 miles main and side track................... $83,700 00 
Proportionate value of rolling stock ........... 20,164 20 
PN 6s ccc cuedeuces ews eeeeccaeus $103,864 20 


This assessment is made under the revenue laws of 1868, 
and apportioned to counties for collection under the revenue 
law of 1874-5, in compliance with the provisions of an act 
“to continue in force certain parts of the revenue laws,” «c., 
approved March 10, 1875. 

o assessment can be made on above property for county 
purposes for the present year. 
(Signed) R. T. Surry, 
Auditor and Chairman of Board of Equalization. 
By M. L. W. 


Complainant further avers that said tax amounts to 1 per 
cent. on the value of the property when it should not exceed 
one-half of one per cent., which complainant is willing to 
pay, &c. And complainant further avers that the commis- 
sioners’ court of said county did not levy the tax for county 
purposes at their July term for 1875, but all the action was 
taken at their August term for said year, &c. The bill con- 
cludes with a prayer to perpetually enjoin the collection of 
said tax, and for general relief. 

Respondents, in their answer, state, among other things, 
not necessary to be here noticed, that a tax of one-half of 
one per cent. was levied for county purposes under the gen- 
eral revenue laws, and an additional tax of one-half of one 
per cent. for the purpose of paying and redeeming the bonds 
of said county, issued under an act approved Feb. 7th, 
1870, as amendéd Feb. 24th, 1872, which act authorized such 
additional levy ; and that the taxes for county purposes were 


levied at a regular August term, 1875, of said court of county 
Vou. LVI. 
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commissioners. The respondents also interposed several 
demurrers as follows : 

lst. That there is no equity in the bill. 

2d. The bill fails to show that said taxes were illegally 
assessed and levied, and that the amount therein stated as 
due the respondent, Chambers county, is not legally due. 

3d. The facts stated in the bill show that the property of 
the railroad company was liable for county taxes in the 
county of Chambers. 

The record also shows an agreement of facts submitted by 
counsel, showing the value of the property of said company, 
as returned to the auditor by the president and secretary, or 
fixed by the board of equalization; and other matters, not 
necessary, under the view taken of this case, to be here stated. 

The Chancellor rendered his final decree dismissing the 
complainant’s bill, and refusing the injunction prayed—which 
decree is now assigned as error. 


SAVANNAH & MEMPHIS RAILROAD COMPANY V. WEAVER, TAX COL- 
LECTOR, ET AL. 


Apres from the Chancery Court of Chambers. 

Heard before the Hon. N. S. Granam. 

This case involves several of the questions contained in 
the other two cases, the facts differing so immaterially thet 
they need not be stated. The bill prays for a writ of injunc- 
tion restraining said tax collector from collecting county 
taxes of said railroad company for the year 1875. The 
Chancellor dismissed the bill with costs, and refused the 
injunction. The decree is now assigned as error. 


Jas. E. Wess, with whom was A. C. Howze, for Perry 
county.—l. Did see. 120 of the revenue law of December 
31, 1868, confer any judicial power on the auditor? The 
jurisdiction to construe a law exclusively belongs to the 
judicial department.—Ala. Ins. & Trust Co. v. Boykin, 38 
Ala. 573; Cooley’s Const. Lim. pp. 90,91. The auditor is a 
member of the executive department.—Sec. 1, art. 5, Const. 
1868. Section 2, article 3 of the said Constitution, expressly 
prohibits any person of the executive department from exer- 
cising any power properly belonging to the judiciary. 

2. If there was a valid levy and a valid assessment during 
the years 1870 to 1874, then there is no impediment in the 
way of the cougties now, by the aid of a court of equity, to 
enforce the lien created by section 14 of the act approved 
December 31st, 1868.—See Hine v. Commissioners, 17 Wall. ; 
Eschoack v. Pitts, 6 Mo. 71; 3 Otto, 428. 
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3. The failure of the auditor to pro-rate the value assessed 
by him upon the rolling stock, cannot defeat the Constitu- 
tion and law, both of which demand uniformity of taxation. 
Section 24 of the act of 1868 conferred power on the auditor 
to — the value of the rolling stock. The value of the 
road-bed, side and main tracks is returned by the railroad 
company to the auditor. The assessment was complete when 
the auditor listed and fixed «a valuation upon the property.— 
Cooley on Taxation, 258; Hilliard on Taxation, p. 290, § 2. 

4. If the act of 1870 never became a law, then there is 
no statute authorizing the auditor to collect from the rail- 
roads any tax. Therefore, whilst they did not escape assess- 
ment they escaped taxation, both for State and county pur- 
poses, in the previous assessments of 1870 to 1874, and are, 
therefore, excluded within the broad language of section 392 
of the Code. 

5. The lien for taxes over-rides all other liens and is not 
extinguished by delay in its enforeement.—Cooley on Taxa- 
tion, p. 306 ; Swan v. Knoxville, 11 Humph. 130, 1382; Holdon 
v. Eaton, T Pick. 15; Eschoack v. Pitts, 6 Mo. 71. Anda 
change in the ownership will not affect such a lien.— Oldham 
v. Jones, 4 B. Mon. 458, 465; Covington v. Boyle, 6 Bush, 204. 
See as to such lien authorities cited in Cooley on Tax. p. 
205-6. Notwithstanding the repeal of the revenue law of 
1868, the right to collect these taxes, which were assessed 
and levied in accordance with it, are expressly preserved by 
the proviso to sec. 4, of chap. 11 of the act, approved March 
6th, 1876, and by sec. 10 of the Code. 


W. M. Brooks, contra; and Jno. F. Vary, on petition for 
rehearing.—1. The court of county commissioners had full 
power and authority to determine whether or not the claim of 
the county for these taxes for the year 1869 should be relin- 
quished, and the tax collector be credited for the amount of 
the same.—Lehman, Durr & Co. v. Robinson, present term. 
And on account of such relinquishment the county lost its 
lien, and there is no way to reacquire it. 

2. See the case of the Mobile and Girard R. R. Co. v. 
Peebles, 47 Ala. 317. 

3. The county of Perry had no right to come into a court 
of chancery, at least until it had exhausted the remedies 
ag by the statute to collect taxes—this had not been done. 

y all means, to entitle said county to come into chancery 
by its petition to collect the taxes for 1869, it must show by 
a statement of facts that it has alien. It must show that it 
never acquiesced in the act of February 9, 1870. It must 


show that it never, by the action of its county commissioners 
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court, or otherwise, relinquished its claim to said taxes—all 
of which the petition fails to show. 


Gro. P. Harrison and Warts & Sons, for the Western 
Railroad Co.—1. The Chancery Court has power to grant 
injunction to restrain the collection of taxes when they are 
illegal, or when the tax collector is insolvent, and irreparable 
injury would result from the seizure and sale of the property. 
See Warring v. Mayer, &c.,41 Ala.; Lott v. Ross & Co., 38 Ala. 
156; Lyon v. Hunt, 11 Ala.; Thomas v. James, 32 Ala. 723 ; 
Cooley on Taxation, 540, 541, 548, 536, 538-9 ; Lott v. Hinson, 
40 Ala.; Lott v. Mobile Trade Co.,43 Ala. 578. And the facts 
set forth in the bill show each of these essentials to chancery 
court jurisdiction. 

2. The act of the ninth of February, 1870, provides that 
the tax on railroads shall be for State purposes only, and 
this act was so construed and held to be constitutional in 
the VM. & G. R. R. Co. v. Peebles, 47 Ala. 317. This law was 
in force during the year 1875, and the railroad company was 
not liable for county taxes that year. 

3. Taxes, to be valid, must be assessed by the proper 
erson and at the time prescribed by law.—See Cooley on 
axation, 217 and notes. In this case, under the revenue 

act of 1875, the law required the assessment of the county 
tax to be made at the July term of the commissioners court, 
while the answer to the bill admits that the assessment of 
this railroad tax was not made until the August term of said 
court; and such assessment was, therefore, illegal. 

4. The legal effect of the act of the 19th of March, 1875, 
is to suspend the operation of the general revenue law for 
that year, except as to the collection of taxes. The auditor 
so certified to the Chambers county assessor, at least so far 
as railroads are concerned. This leaves the commissioners 
court of Chambers county without authority to assess the 
appellant for 1875. The State taxes for that year were paid. 

5. It is contended by appellees’ counsel that the “act to 
empower the county of Chambers to issue bonds,” &c., (see 
Acts 1869-70, p. 78,) and the amendment thereto (see Acts 
1871-2, p. 363,) operate to allow the assessment in this case. 
This act does not undertake to declare on what property this 
special tax shall be levied, and in the absence of such pro- 
vision, the county could not levy on property which, by the 
general law, is exempt from the payment of county taxes. 

6. It is said by the counsel for appellee that the act of 
the 19th of March, 1875, can not have the effect of repealing 
the act of the 20th of February, 1875, because the latter is 
a special act, and the former general, aad that the rule is 
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that general laws do not repeal special acts, unless the 
special act be named. This is not the correct statement of 
the principle. The general rule is that “a subsequent law, 
if inconsistent with a former one, always repeals the former, 
unless the former is expressly excepted ; and it makes no 
difference that the former is a special law.”—See Smith's 
Com. on Stats. § 788 n., p. 905; also, pp. 897-8, §$ 777; 
Sedgwick on Stat. & Const. Law, 124. The cases of Dangh- 
drill v. Ala. L. & Ins. Trust Co. 31 Ala. 91, and Mobite & Ohio 
R. R. Co. v. The State, 29 Ala. 573, are not inconsistent with 
these views. 


J. J. Roprnson, contra.—l. It may be laid down as a gen- 
eral rule (says High on Injunctions, p. 194,) that equity will 
not interfere to restrain a tax which 1s illegal or void, merely 
because of its illegality, but there must be some special cir- 
cumstances attending the injury threatened, to distinguish it 
from a mere trespass, and, this being the case, within some 
recognized need of equity jurisprudence; otherwise, the 
person aggrieved will be left to his remedy at law.” Citing 
Daws v. Chicago, 11 Wall. 108 ; Heywood v. Buffalo, 14 N. Y. 
534, and other authorities.—See, also, Cooley on Taxation, 
p- 5386; Hve v. The State, 21 Geo. 50; Cody v. Lunard, 
45 Geo. 85; Mechanic's, &c. Bank v. Debolt, 1 Ohio St. 591; 
Exchange, etc. v. Hines, 3 Ohio St. 1; Chicago, ete. v. . 
22 Ill. 34; LeRoy v. New York, 4 John. Ch. 352; Moore v. 
Medley, 6 Johns. Ch. 28; Kilbound v. St. John, 59 N. Y. 21. 

2. When the act, approved February 20, 1875, to repeal 
the act approved February 9, 1870, so far as the same relates 
to Chambers, Tallapoosa, Lee and Barbour counties, became 
a law, its legal effect was to restore to those counties section 
24 of the act approved December 31, 1868, and said section 
24 being so restored, it was as effectual for the present pur- 
pose, as if it never had been repealed.—See I. & O. Lt. RB. 
Co. v. The State, 29 Ala. 573; Rawles v. Kennedy, 23 Ala. 240; 
Pearce v. Bank of Mobile, 33 Ala. 63. 

3. Is it correct that the failure, from any canse, of the 
commissioners to levy the tax, for county purposes, on the 
second Monday in July, avoids the levy made on the second 
Monday in August following, at a regular term of said court? 
If so, it is apparent that county revenues must, occasionally 
at least, in our county, depend upon the condition of 
“bridges and high water,” to enable a quorum of the court 
to reach the office of the probate judge prompt!y on the day 
named. If such levy is void as to complainants, it is void 
as to every tax-payer in the county. The only case that I 
have been able to find on the subject, is Weaver v. The State, 
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39 Ala. 539, where the court failed to decide this precise 
point, “leaving it open and undecided.” The case of Wight- 
man v. Kassue, 20 Ala. 446, cited by the other side, does not 
reach this case. That was where a claim was audited and 
allowed at a special term, while these proceedings were had 
at a regular term of the commissioners court, named by law. 
There is nothing in such act of said court that resembles 
judicial proceedings. Again, in the language of Mr. Cooley, 
“When the illegalities complained of affect only the person 
complaining, an injunction which restrains the collection as 
to him, may very properly be awarded, if a sufficient case is 
made out, there being no considerable mischief thereby ; 
but when they affect the whole tax levy (as in this case), a 
court should be extremely cautious in awarding on the com- 
plaint of one person, a process which may reach the case of 
others not complaining, and which may seriously embarrass 
all the operations of government depending on the sources 
of revenue, which by means of it would be stopped.” 

4, The act of February 9, 1870, exempting railroads from 
the payment of county taxes, is unconstitutional—See argu- 
ment of Stone & Clopton in case of Mobile & Girard R. R. 
Co. v. Peebles, 47 Ala. 323. 


W. H. Barnes, for the Savannah & Memphis R. R. Co. 
(No brief came to Reporter.) 


J. J. Robinson, contra, filed the same brief, in this case, as 
in the case of Western R. R. v. Chambers County,—which 
brief is above condensed. 


STONE, J.—Section 15 of article 4 of the Constitution of 
1868, ordains “that all bills for raising revenue shall orig- 
inate in the house of representatives, but the senate may 
amend or reject them as other bills.” Substantially the 
same provision is found in all our constitutions, from that of 
1819 to the last one in 1875. It has been suggested that this 
is a mere rule for the legislature, a disregard of which does 
not invalidate the law. It is known to the profession that 
this rule was adopted from the British constitution ; and that 
it was engrafted thereon, because the House of Commons, 
in their Parliament, is the only popular department of their 
government, chosen by the people, and directly accountable 
to them. In that country, unlike the rule with us, it is the 
rule that the House of Lords can make no amendment of 
such bills, but must take them, without amendment, as they 
leave the House of Commons. This rule is guarded with 
sedulous care, and is treasured as fundamental, in the pres- 
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ervation of the subject’s goods from unreasonable assessment 
and spoliation. 

With us the reason of the rule does not exist to the extent 
it does there, for each house of the legislature is elected by 
the people for a short term, and each is alike accountable to 
the popular will. But*whether there be a reason for its 
maintenance or not, it has been a canon of the Federal Con- 
stitution from the date of its adoption, and of the Constitu- 
tion of this State from the time of its birth. A rule thus 
sanctioned and preserved—thus imbedded in the ver 
marrow of our system—we feel not at liberty to disregard. 
We adopf, as our own, the language of one of the soundest 
and most thorough thinkers and jurists, who have written on 
the subject of organic law, embodied in our constitutions: 

“The courts tread upon very dangerous ground when they 
venture to apply the rules, which distinguish directory and 
mandatory statutes, to the provisions of a constitution. 
Constitutions do not usually undertake to prescribe mere 
rules of proceeding, except when such rules are looked upon 
as essential to the thing to be done; and they must then be 
regarded in the light of limitations upon the power to be 
exercised. It is the province of an instrument of this solemn 
and permanent character to establish those fundamental 
maxims, and fix those unvarying rules, by which all the 
departments of the government must at all times shape their 
conduct. . . Weare not, therefore, to expect to find in a 
constitution provisions which the people, in adopting it, have 
not regarded as of high importance, and worthy to be 
embraced in our instrament which, for a time at least, is to 
control alike the government and the governed, and to form 
a standard by which is to be measured the power which can 
be exercised as well by the delegate, as by the sovereign 
people themselves. If directions are given respecting the 
times or modes of proceeding in which a power should be 
exercised, there is at least a strong presumption that the, 
people designed it should be exercised in that time and mode 
only.” —Cooley Const. Lim. 78. 

We think the only safe rule for interpreting clauses of the 
Constitution which command certain things to be done, or 
certain methods to be observed in the enactment of statutes, 
is to hold that when it is affirmatively shown by legal 
evidence that in the attempt to legislate, some mandate of 
the Constitution has been disregarded, such attempt never 
becomes a law. We do not mean to be understood as affirm- 
ing that in all cases the silence of the journal proves some 
constitutional requirement was omitted. It is only when the 


Constitution requires that certain things shall be spread on 
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the journal, that its silence affects the constitutionality. 
The presumption, in the absence of proof, is always in favor 
of official propriety; and, except as to those matters which 
the constitution declares shall appear on the journal, the 
rule is to infer everything was rightly done, unless the 
journal shows affirmatively that some constitutional com- 
mand was disregarded.—See S/ate ex rel v. Buckley, 54 Ala. 
599; State ex rel v. Morrow, at present term; Cooley Const. 
Lim. 139. 

We have not been able to find any direct judicial deter- 
mination of the question, how far a disregard of the clause 
of the Constitution, copied in the opening of this opinion, 
affects the validity of a statute enacted to raise revenue. In 
Harper v. Commissioners of Elberton, 23 Geo. 566, it was 
conceded, rather than decided, that such act would be uncon- 
stitutional. A controversy arose on this question between 
the two houses of the 42nd Congress, but it resulted in no 
— solution.—See note to section 880, 1 Sto. on Const. 
4th ed. 

The bill to be entitled an act “To amend an act entitled 
an act to establish revenue laws for the State of Alabama,” 
and which is published as a law approved February 9, 1870,— 
Pamph. Acts, 87—originated in the Senate, as is shown by 
the journals of that session. We have carefully examined 
the journals, and can safely say this is affirmatively shown. 
The question arises, was this a bill for ‘raising revenue’ 
within the meaning of the Constitution? It is clear to our 
minds that increase of revenue is not implied in the lan- 
guage to ‘raise revenue. The transitive verb, ‘to raise,’ in 
this connection, means, “to bring together, to collect, to levy, 
to get together for use or service ; as to raise money, troops, 
and the like.”—Webst. Dictionary. The precise meaning in 
this clause is, to levy a tax, as a means of collecting revenue. 
See Harper v. Commissioners of Elberton, supra. 

The act in question, in one sense, reduced the taxes; for 
it assumed to relieve certain railroad property from county 
taxation. But it was, nevertheless, a bill to raise revenue. 
It assumed to repeal section 24 of the revenue law of 1868 ; 
levied a tax for State purposes on the right of way, road 
bed, side-track, main-track, locomotive engines, passenger, 
freight, platform, construction and other cars, of all railroads 
in this State, and constituted the auditor both assessor and 
collector of this tax. If the bill became a law, the repeal of 
said section 24 of the act of 1868, effected thereby, left its 
Own provisions as the only levy of a tax on railroads and 
their rolling-stock, and the only authority for assessing and 
collecting such tax; for, by such repeal, said section 24 of 
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the act of 1868 ceased to exist. It also made provision for 
the assessment, by the county assessor, of other property of 
railroad companies, not enumerated above, that had its situs 
in the county; and changed the time when such tax should 
become delinquent. These provisions clearly show that the 
law we are considering was one to raise revenue; and as the 
bill originated in the Senate, it is unconstitutional, and never 
had a legal existence. We must, therefore, dispose of these 
cases, as if that statute had never been attempted to be 
enacted. 

The act “To establish revenue laws for the State of Ala- 
bama,” approved December 31, 1868—Pamph. Acts, 297 to 
340—declares the general subjects of taxation in sections 4 
to 13, inclusive, but makes no mention of railroads. Sec- 
tions 19 to 23, inclusive, declare the duty of tax-payers to 
render to the tax-assessor of the county a “complete list” of 
these general subjects of taxation. Sections 29 to 40, inclu- 
sive, define the duty of the tax-assessor in assessing the 
taxes. He is required to fill up an assessment list for each 
tax-payer, which is to be signed and sworn to by the tax- 
payer.—Sec. 23. These assessments are to contain the 
“amount or value of each item, as valued by the assessor, 
upon which they are liable to pay taxes.”—Ib. All these are 
to beventered in a book, &c., by the assessor.—Sec. 37. None 
of these provisions mention railroads. Other and later pro- 
visions relate to licenses, with which the assessors have noth- 
ing to do. All these provisions relate to State taxes, as we 
shall hereafter show. 

Sections 24 to 28 of the act, relate to railroads and tele- 
graph companies ; and the provisions in regard to these are 
entirely different. As to these, the assessor has nothing to 
do with the sworn list of the tax-payer, nor in the matter of 
fixing the values. These duties are confided to the auditor, 
who is to notify the assessor thereof. The assessor, it is 
true, is required to assess the local property of the railroad in 
his county ; but of the road proper, and its rolling stock, he 
has nothing to do with the assessment. He simply assesses, 
and adds the other local property to the assessment, which 
has been made and furnished to him by the auditor. Nor 
has the board of equalization, sections 97 to 101, inclusive, 
any power or jurisdiction over these assessments made and 
furnished by the auditor. We have thus shown that under 
the act of 1868, two distinct systems of assessment are pro- 
vided: One, of general subjects of taxation, which is re- 
quired to be made by the assessor; the other, of railroads 
and their rolling stock, which duty is cast on the auditor. 


There has been no law, either on or since December 31st, 
Vou. Lym. 
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1868, which authorized the tax-assessor or tax-collector to 
assess the taxes on railroads proper, or their rolling stock. 
There is, under the act of 1868, no such thing as an assess- 
ment of property for county taxes. The assessment is for 
State taxation alone. After the assessor completes the as- 
sessment, and makes his returns to the probate judge, under 
section 96 of the act, it is the duty of the board of equaliza- 
tion, to make an equalization of the assessment for that 

ear.—Sec. 98. The clause of the statute in reference to the 
fons of the county tax, is in the following language : 

“Sec. 103. That it shall be the duty of the court of county 
commissioners, immediately after the adjournment of the 
board of equalization, to proceed to levy the amount of taxes 
required for their county for that year, not to exceed the rate 
levied by the State.” 


~—~“Levy and assessment have very different meanings. The 


levy of taxes is a legislative function, and declares the sub- 
jects and rate of taxation.—Burroughs on Taxation, 194; 
Cooly on Taxation, 244-5. Assessment is quasi judicial, 
and consists in making out a list of the tax-payer’s taxable 
property, and fixing its valuation or appraisement.— Hilliard 
on Taxation, 290.{ Taxable property is here used in its 
broad sense, and embraces all subjects of taxation, on which 
a tax has been levied by the law-making power. "he dis- 
tinction is the difference between prescribing a rule of action 
and administering that rule to persons and subjects that fall 
within its provisions. The legislature levies State taxes, and 
the tax-assessor assesses them, except the tax on railroads 
and their rolling siock, which is assessed by the auditor. 
The court of county commissioners levies the county tax, 
providing for no assessment, but adopting the State assess- 
ment, as the basis and measure of the tax-payer’s liability. 
It also adopts the agzregate of the State assessment as the 
basis and postulate by which it adjusts the county levy, so as 
thereby to raise the required sam to meet the county wants. 
These are the data which enable the court to determine the 
proper per centage to be Jevied on the State assessment, to 
provide for county expenses. Hence the levy, per centum, 
will be greater or less, in the proportion which the county 
demands bear to the aggregate of the State assessment. 
State taxes are assessed ; county taxes are only levied. A 
law which levies a tax, and provides for its assessment, will 
not jastify the collection of the tax until the assessment is 
first made. To attempt otherw'se, would be equivalent to an 
attempt to execute a Jaw against a perzoa or thing before it 
bad been judiciully ascertained and detertermined that such 
person or thing was amenable to its provisions. There must 
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be an assessment, either made pursuant to the levy, or adopted 
as the basis of the levy, else there can be no lawful collection 
of taxes. In Hilliard on Taxation, 291, it is said, “Assegs- 
ment is so far an indispensable incident to taxation, that no 
right of action arises until a legal assessment is made. ; 
Even a payment of money as taxes on property before the 
assessment, and the collector’s receipt therefor, are no legal 
discharge of taxes subsequently assessed thereon.” So in 
Cooley on Taxation, 259, it is said, citing many authorities, 
that, “Of the necessity of an assessment, no question can be 
made. Taxes by valuation can not be apportioaed without 
it. Moreover, it is the first step in the proceedings against 
individual subjects of taxation, and is the founda ‘ian of all 
which follow it. Without an assessment they have no su 
port, and are nullities."—See Burroughs on Taxation, 205. 

In the case of the County of Perry v. Selma, Marion & 
Memphis Railroad Company, it is shown by the averments of 
the petition that no county tax was levied for the years 
1870-1-2-3-4. In the acts of 1868 and 1875, “To establish 
revenue laws for the State of Alabama,” are clauses which 
empower the assessor and collector, in certain conditions, to 
assess property for taxation, which had escaped assessment 
during the previous years.—See sections 36 and 50 of the 
act of 4868, and sections 32 and 46 of the act of 1875. See, 
also, Lehman, Durr & Co. v. Robinson, during the present term. 
Those sections give no authority to the assessor or collector 
in either of the cases under discussion ; because, first, this 
is not a case of property which has escaped assessment for 
any previous year. All the railroads, so far as we are in- 
formed by the records, were assessed, each year, for State 
taxes. ‘lhe property, then, had not escaped the assessor, 
and had not escaped taxation. Second, the assessor had no 
right to assess railroads or their rolling stock for taxation, 
and hence it can not, under fair construction, be affirmed 
that they had escaped the tax assessor. The auditor was 
the tax-assessor for these, and they had not escaped him. 
If they escaped any official authority, it was the court of 
county commissioners, and they escaped levy, not assess- 
ment. Third, as there is no authority to assess any property 
for county taxes, and the railroads were assessed for State 
taxes, it is not true that they escaped any assessment which 
the law authorizes to be made.—See State of Mo. ex rel. v. 
Severance, 55 Mo. 378-383. 

There is no power conferred by any of the statutes to as- 
sess escaped taxes, except that given to the assessor and col- 
lector in the sections above referred to. There is no power 


given to levy county taxes, save that conferred on the court 
VoL. LVII. 
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of county commissioners in the section above copied. If 
omitted county taxes, for previous years, can be levied, it 
must be done by that court ; for on it is conferred all the 
power the legislature has granted to levy county taxes. 
There is no power conferred on that court, by express 
provision, to levy for escaped taxes. Can the power be 
implied? In Burroughs on Taxation, 197, it is said: “Prop- 
erty is often omitted from the roll by the assessors for one 
or a number of years, and most of the States have statutes 
authorizing the assessors, when they ascertain such omis- 
sions, to place the property on the roll, with the tax extended 
not only fot’ the current year, but for the past years. The 
legislativ’ authority given to tax the property for the omitted 
years, is it exhausted by the failure of the party or the 
assessor té place it on the roll, and such assessments are 
valid. But, in making such re-assessments, the statute must 
be strictly followed. . . Their duty is ministerial; they 
are to do a specific thing, and they have no discretion.” 

We hold that the court of county commissioners has no 
authority to levy taxes on railroad property which has escaped 
them during previous years. Such authority can only exist 
by statute, and the statute has not conferred it. 

Another argument: Levy of taxes for county wants, is an 
express, fixed per cent. on the State assessment. The gross 
amount of such assessment, and tke wants for county sup- 
port, furnish the rule by which the needed per centage is 
arrived at. If the State assessment, which furnishes the 
standard for adjusting the county levy, be materially aug- 
mented, then the rate per cent. necessary to raise the requi- 
site county revenue, will be proportionately diminished. If 
a first levy, on a part of the State assessment, yielded suffi- 
cient county revenue, then a like per cent. levied on a mate- 
rially increased assessment, would necessarily yield a sur- 
plus. This, however, would furnish no ground for vacating 
the levy, if it were otherwise made according to law. 

In the case of Perry County v. Selma, Marion & Memphis 
Railroad Company, the petition avers that the county tax for 
1869, was levied by the court of county commissioners. Un- 
der the act approved February 9th, 1870, which we have 
above declared to be unconstitutional, the auditor instructed 
the tax-collector not to collect of the railroad company the 
county taxes for the year 1869; and the tax-collector obeyed 
him, and did not collect the taxes. Section 120 of the act of 
1868, is relied on as justifying this action of the tax-collector; 
and further, as settling by a judicial determination that the 
railroad can not be held accountable for the county taxes of 
that year. The authorities =" in support of this position 
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are Hobson v. Conn, 1 Duval, (Ky.) 172; Ex purte Randolph, 
2 Brock. 447, 473-4-5. See, also, Burroughs on Taxation, 
238, 241. The section of the statute invoked, is as fol- 
lows : 

“Sec. 120. That the auditor of State shall, from time to 
time, prescribe such formas and give such instructions as he 
may deem necessary to carry into effect the provisions of 
this act, and decide all questions which may arise as to the 
true construction of this act, or in relation to the duty of 
any Officer under this act; and the instructions thus given 
shall be obeyed by, and the decisions thus made shall be 
binding upon all county and municipal ofiicers.” 

We consider it unnecessary to decide how far decisions 
made by the auditor would be binding, and conclusive as 
judicial decrees, on questions therein embraced. All the 
provisions of the section copied, relate, in terms, to the rev- 
enue law approved December 31, 1868. The instructions of 
the auditor to the tax-collectors, not to collect county taxes 
levied on railroads and their rolling stock for 1869, were 
given, not under the revenue law of 1868, but under the at- 
tempted'‘statute amendatory thereof, approved Feb. 9, 1870, 
which we have declared above never became a law. This 
was not a decision or instruction by the auditor, as to any 
matter arising under the revenue law of 1868, and hence, is 
not binding on the county officers. We think the railroad is 
liable to pay the county tax levied for the year 1869. 

The only other question we consider it necessary to deter- 
mine, arises on the averment of the bill of the Western Rail- 
road Company against Chambers county, that the county 
tax of 1875 was levied in August of that year, when it should 
have been done in July, under section 93 of the revenue law 
of 1875. We hold this provision of the law to be directory, 
and that such levy made at the regular August term of the 
court, as this was done, is valid.—See Hilliard on Taxation, 
299, ef seq.; Burroughs on Taxation, 249; Cooley, do. 212, 
et seq. 

The bill of the Savanah & Memphis Railroad Company 
against Chambers county, contains nothing material that is 
not disposed of above, unless it be some averments of irreg- 
ularity in the attempt to force the collection of the taxes, 
which furnish no ground for a bill in equity. 

We have not considered the question whether a bill would 
lie, even if the taxes levied by Chambers county were ille- 
gal.—See Stone et al. v. Mayor, &c., of Mobile, and Mayor, 
éc., v. Baldwin, 57 Ala. 61. Nor -have we considered 
the question, whether relieving railroad companies from the 


payment of county taxes violates article 9 and section 4 of 
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article 13 of the Constitution of 1868, or sections 1 and 6 of 
article 11, Constitution of 1875. These records do not ren- 
der such inquiry necessary. 

In the case of Perry County v. Selma, Marion & Memphis 
Railroad Company, the decree of the Chancellor is reversed, 
and the cause remanded, that the Chancellor may proceed to 
order the payment of the county taxes, levied for the year 
1869. 

In the case of the Western Railroad Company v. Chambers 
County, and Savannah & Memphis Railroad Company v. Same, 
the decrees of the Chancellor are affirmed. 


ManninaG, J., dissenting—upon the subject of a valid en- 
actment of the act of Feb. 9th, 1870—is of opinion that, 
whether the bill was properly introduced into the Senate 
first, was a question to be determined by the legislature, and 
not by the courts. 


ON PETITION FOR REHEARING IN THE CASE OF PERRY COUNTY V. 
SAVANNAH, M. & M. R. R. CO. 


STONE, J.—A petition for rehearing has been filed in this 
cause, on two grounds: First, it is contended that taxes 
can not be collected after the expiration of the tax year in 
which they are assessed, because, as it is alleged, the law has 
made no provision for such collection. In Hibbard v. Clark, 
56 N. H. 155, a majority of the court held, that taxes levied 
and assessed are not a debt due from the tax-payer, which 
can be made a set-off under their statute. Cusnine, C. J., 
dissented. In Finnegan v. City of Fernandina, 15 Florida, 
379,—a proceeding in equity—it was decided, “A court of 
equity will not devise a method to recover a debt, because of 
failure to recover it through the ordinary legal remedies.” 
This had reference to unpaid taxes, resting on peculiar 
grounds, and materially influenced by the limited powers of 
the chancery court. It sheds no light whatever on the ques- 
tion we are discussing. The case of Cobb v. Corporation of 
Elizabeth City, 75 N. C. 1, was also a question of set-off, 
sought to be enforced in equity. The court said: “Debts 
owing by the town corporation, in whatever form they may 
be evidenced, can not be set-off against a demand for town 
taxes, unless there be a special contract to that effect.” In 
Cooley on Taxation, 300, it is said, “ that taxes are not debts | 
in the ordinary acceptation of that term, and that the statu- 
tory measures are to be resorted to for their collection. 
Generally, no others are admissible. But the remedy by suit 
may be given by statute either directly or by implication. 
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If no specific remedy is expressly given, or only an imperfect 
or inadequate one, a presumption that a remedy by suit was 
intended is but reasonable.” In the excellent work of Bur- 
roughs on Taxation, we find the following language : “No 
other objection has been urged to the recovery of taxes b 
action. A remedy is provided by statute for the enforce- 
ment of the tax by distress, and sale of goods of the tax- 
payer, and the rule of the common law is, that when a stat- 
ute creates a right and provides a particular remedy, it is ex- 
clusive of all common law remedies. But this doctrine only 
applies to those to whom the statute is a rule of action. Tue 
king is not bound by a statute unless expressly named, and 
it is well settled that so much of the prerogatives of the king 
as constitute him parens patrie, or universal trustee, vest, 
under our system of government, in the State, or body poli- 
tic. The reason of this rule ceasing, in the case of the State 
or United States, the rule itself ceases, and either debt or 
assumpsit may be sustained for taxes. . . it would seem 
to be clear upon principle that an action may be maintained 
for taxes. . . Taxes area political necessity. If the law 
raises & promise to pay, that one of its citizens may not ob- 
tain the services or goods of another without compensation, 
surely it will raise it that the State may exist. The tax isa 
personal charge against the citizen, notwithstanding a lien 
upon the property may be given by statute for its payment.” 
See pages 253-4; Ib. 4. ‘These principles are well justified 
by adjudged cases.—See Savings Bank v. U. S. 19 Wall, 227; 
Meridith v. U. S.13 Pet. 486; U.S. v. Lyman, 1 Mas. Cir. 
Ct. 482; City of Dubuque v. Ill. Cen. R. R. Co. 39 Towa, 56. 
In the case last cited, the doctrine was carried to a length 
not necessary to be foliowed in this case. 

We think it may be affirmed as the result of the foregoing, 
and a large preponderance of authorities, that taxes levied 
and assessed become a legal liability on the tax-payer, that 
may be enforced by an action at common law, unless the 
statute gives a remedy that is, in its nature, exclusive. But 
it is probably enough in this case to maintain the proposi- 
tion, that levy and-assessment of taxes create a legal liability 
on the tax-payer to pay. 

We have received another argument on the subject of col- 
lecting taxes that have been assessed, and not collected dur- 
ing the year of their assessment; and we confess ourselves 
much embarrassed by the present condition of our statutes. 
We think we may safely affirm that it has been the custom 
of tax collectors to collect taxes for previous years, which, 


‘for any reason, have escaped collection. We shall hereafter 


show there is warrant for this in the statutes. We think the 
Vou. Lym. 











a, 





1877.] OF ALABAMA. 565 


[Perry County et als. v. Railroad Company et als.) 


confusion and difficulty in which the subject we are discuss- 
ing is involved, have grown out of amendments and altera- 
tions of the revenue law, which have been made from time to 
time, without observing and preserving the harmony of the 
system, by other amendments, rendered necessary by those 
made. This is not to be wondered at, considering our com- 

rehensive and complex revenue system. In tracing the 
liskery of our revenue legislation, as affecting this question, 
we need not go behind the revenue law approved December 
31, 1868, Pamph. Acts, 297. Sections 47-3-9 of that statute 
direct when and how the tax collector shall meet the tax- 
payers for the purpose of receiving their taxes, and what 
opportunities he shall afford them to meet him and make 
voluntary payment. Section 53 provides that the tax col- 
lector, upon the mere assessment lists, and without other 
process, may “levy upon any personal property of delinquent 
tax-payers,’ and sell the same for the purpose of collecting 
the taxes. A further clause of the same section provides 
and directs that “it shall also be the duty of each tax col- 
lector to ascertain, in his respective county, who are the 
insolvent or defaulting tax-payers ;”’ and it is then made the 
duty of the tax collector, “to ascertain who, if any person 
or persons, are indebted to, or has in his or their possession, 
or under their control, any money or effects, the property of 
the said defaulting tax-payer, or insolvent tax-payer; and 
this section, 53, then makes provision for garnishment in 
such cases. What is the meaning of the clause, shall “ascer- 
tain, in his county, who are the insolvent or defaulting tax- 
payers?” Is it that he shall ascertain the defaulters of the 
current year, or does it reach to and embrace defaults in 
former years? If the former, the employment of the word 
ascertain is strangely inapt. He has in his custody and keep- 
ing all the tax-lists of that year. He knows whose taxes 
have been paid, for they have been paid to him. Knowing 
those who have paid, he knows, equally as well, who are the 
defaulters. Ascertain, as here employed, means to find out. 
He has nothing to find out as to delinquents of the current 
year; for he knows all. And, in the very next clause of the 
same sentence, it is made his duty to ascertain who, if any 
person or persons, are indebted, &c. Ascertain, in this branch 
of the section, certainly means to jind out. There can be no 
dispute of this. As a rule, a word twice employed in the 
sume sentence, or statute, is to be interpreted in the same 
sense, unless the context shows it was intended to express a 
different meaning. There is nothing in the context to show 
that, in this sentence, the word ascertain was employed with 
variant meaning.—See Lehman, Durr & Co. v. Patrick Robin- 
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son, present term. No officer is ever charged with the duty 
of ascertaining that which he already knows. 

But sections 62 and 63 of the revenue law of 1868, demon- 
strate that the tax collector is charged with the duty of col- 
lecting delinquent taxes of preceding years. After adver- 
tisement, it is made his dtty “to offer at public sale . . all 
lands, town lots, or other real property, on which taxes of 
any description for the preceding year or years shall have been 
delinquent, and remain due and unpaid.” And these pro- 
visions have been preserved in every revenue law since that 
time.—See revenue law approved March 19, 1875, sections 48, 
57, 58, Pamph. Acts, 3; revenue law approved March 6, 1876, 
ch. 6, § 9, and ch. 8, $$ 1, 2, Pamph. Acts, 42; Code of 1876, 
§$ 416, 438, 439. These provisions show what is meant by 
tle word ascertain, and that the power of the collector is not 
limited to the year in which the assessment is made. Yet, 
there are no words in the statutes which direct in what man- 
ner the tax collector is to be informed of delinquencies in 

recedent years, unless it be found in the word ascertain, 
in section 416 of the Code of 1876. But it may be objected 
that section 438 of the Code of 1876, speaks of and relates to 
taxes for preceding years assessed on lands only. This is 
true, and, we must admit, presents a difliculty in the con- 
struction we are about to give. But there is a difficulty in 
any conceivable construction. We have seen above that the 
tax collector may, and mast collect, even by sale if necessary, 
taxes for previous years assessed on lands. Hence, we can 
not hold that his power to collect is limited to assessments 
made for the tax year in which he is collecting. Can there 
be a reason for giving him power to collect past due taxes on 
lands, which does not apply with equal force to previous 
assessments of other subjects of taxation? We think not. 
The whole theory of our tax laws forbids the idea that delin- 
quent tax-payers, by eluding the tax collector for a season, 
thereby exonerate themselves or their property from the pay- 
ment of such taxes. It is the duty of the tax collector to 
ascertain who are the insolvent or defaulting tax-payers. 
No discrimination between defaults in paying taxes on lands, 
and on personalty. He must ascertain the insolvents and 
defaulters. For what purpose? That he may compel col- 
lection by garnishment.—Section 416. Then, that he may 
sell for taxes due for past years.—Section 438. We think 
the word ascertain, is without import, unless we construe it 
as enlarging inquiry beyond the tabulated books of assess- 
ment in the jn ser Si ands. It is eminently proper and 
serviceable, if extended to defaults of previous years. Thus 


construed, this duty of the collector harmonizes completely 
Vou, LvIII. 
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with that other duty cast on him, of assessing the taxes of 
those who have escaped the tax assessor. The policy of the 
law is, that every one liable to assessment, shall contribute 
his proportion to the support of the government which pro- 
tects him. The following sections of the Code of 1876 con- 
firm, very materially, the views expressed above: sections 
448, 466,471. And, to show that these provisions have a 
general operation, with limited, specified exceptions, see sec- 
tion 478. 

But let us inquire what absurd results would ensue from 
the opposite construction. A tax-payer, who has failed or 
neglected to have his taxes assessed, is liable to have them 
both assessed and collected, as escaped taxes, for any num- 
ber of years afterwards.—Code of 1876, $$ 392, 413. While, 
on the other hand, the argument is, that if the tax-payer’s 
property has been assessed, and his only default consists in 
not paying the assessment during the tax-year for which it 
was made, he is, by his own default or dereliction, entirely 
absolved from all payment. We do not think our statutes 
admit of such construction as this. 

An argument has been made before us, based on section 
421 of the Code of 1876, which is in the following language : 
“The tax collector must report to the Court of County Com- 
missioners at the April term in each year, on oath, a list of 
persons from whom he shall be unable to make the taxes, 
which shall be termed ‘list of insolvents,’ and also a list of 
such persons as have been overcharged by the assessor, 
which shall be termed ‘list of errors in assessment,’ and such 
court, after a rigid and searching examination of such lists 
and a proper correction of the same, shall credit the collector 
with the taxes due to the county thereon, and the probate 
judge shall certify such lists to the auditor, who shall allow 
the collector credit therefor, on his final settlement for the 
State taxes due thereon, and after such lists shall have been 
passed upon, and the credits given as herein required, the 
tax collector shall be, and is hereby prohibited thereafter 
from collecting any tax due upon any such insolvent lists.” 
The section then provides that the judge of probate shall 
distribute such insolvent claims among the notaries or jus- 
tices of the several beats for collection. The argument is, 
that after this return by the tax collector has been acted on 
by the Court of County Commissioners, the tax collector is 
prohibited from making collection of taxes previously assessed. 
The extract above is part of section 1 of the act “to amend 
section 15, chapter 6, of an act ‘to establish a revenue code 
for the State of Alabama,’ approved March 6, 1876.”—Pamph. 
Acts, 16. This branch of our revenue system had its origin 
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in the revenue law approved March 19, 1875.—Pamph. Acts, 
3. Section 50 of that act, directed that after the insolvent 
list was passed on by the Court of County Commissioners, 
the tax lists, so allowed as insolvent, should be, after certain 
notice posted up, sold in the several beats to which the said 
insolvent tax-payers belonged. Combination and fraud in 
its execution, caused a speedy change of this provision. See- 
tion 15, chapter 6, of the revenue law approved March 6, 
1876, only differs from section 1 of the act approved Febru- 
ary 9, 1877, in fixing a different and later time when notaries 
and justices of the peace in the several beats shall make set- 
tlement of insolvent tax lists turned over to them. The ex- 
tract given above is common ‘to, and identical in each of the 
statutes of 1876 and 1877. It will be observed that this only 
relates to the insolvent lists, reported by the tax collector, 
and passed on and allowed by the Court of County Commis- 
sioners. It is only this class, turned over to the notaries 
and justices of the peace, that the tax collector is prohibited 
from collecting thereafter. Any taxes of that or preceding 
years, not reported and allowed as insolvents, he is not pro- 
ibited from collecting, by this section. 

We said above that our revenue system is involved in some 
confusion. The following sections of the Code of 1876, show 
to what we refer. Taxes become delinquent January lst, 
next after assessment, if not sooner paid.—Section 361. After 
the 1st day of January, in each year, the tax collector must 
proceed, without delay, to levy upon any personal property 
of delinquent tax-payers.—Section 415. After the tax-col- 
lector has ascertained who are the insolvent and delinquent 
tax-payers—(this can not be of the current year taxes, until 
after January Ist, for it is only then they become delinquents), 
if he ascertains—finds out—that any person is indebted to 
or has effects belonging to the delinquent tax-payer, he must 
serve notice of garnishment on such person.—Section 416. 
On the first Monday of March, and on any day thereafter in 
each year, the tax collector may offer at public sale . . all 
lands, town lots, or other real property, on which taxes of 
any description for the preceding year or years shall remain 
due and unpaid.—Section 438. Garnishments are suits; and 
if the sum of delinquent taxes be over one hundred dollars, 
the process must be returnable to the Circuit or City Court. 
It is known that such suits may be pending for months be- 
fore they are brought to a final trial. Yet all these varied 
proceedings must be crowded into a fraction over three 
months; for, under section 421, “the tax collector must 
report to the Court of County Commissioners at the April 


term in each year, on oath, a list of persons from whom he 
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shall be unable to make the taxes, which shall be termed 
‘list of insolvents.’” Failing to report to the April term, the 
law makes no provision for another or later report; and 
hence, all tax lists not reported insolvent to the April term, 
he remains charged with, and must account for as taxes col- 
lected. It would seem to be very improbable that a tax 
collector, no matter how vigilant, covld make the process of 
garnishment available within that short time. And if he act 
on the prudent side, and report such claim insolvent, he 
thereby forfeits the right to collect such tax, under section 
421; and the State and county lose the right to prosecute 
garnishment under section 416; for the statute makes no 
provision for any person, other than the tax collector, to issue 
or prosecute that suit. 

In conclusion of this subject, which we have probably dwelt 
on at too great length, we hold that it is the duty of the tax 
collector to ascertain and collect taxes assessed for precedent 
years, which have become delinquent; and that this duty 
and right are limited by the acts of 1876 and 1877—now sec- 
tion 421 of the Code—only to the extent that he reports tax 
dues as insolvent, and they are so allowed by the Court of 
County Commissioners. These, as we have shown, he is 
prohibited from collecting. 

The second ground urged for a rehearing in this cause is, 
that so far as the petition seeks to collect taxes for 1869, it 
is barred by the statute of limitations. It is a sufficient 
answer to this argument, in the present case, that the statute 
is neither pleaded, nor specified as a ground of demurrer.— 
1 Brick. Dig. 699, § 859. But, inasmuch as this question 
may be raised when the case returns to the Chancery Court, 
it is probably better to consider and decide it now. 

We concede that a county, suing or being sued, is not ex- 
empt from the operation of statutes of limitation, which 
cover the action sought to be enforced. They are not privi- 
leged from suit, under the principle, that ‘time does not run 
against the sovereignty.’ They are not the State—See Mil- 
ler v. The State use, 38 Ala. 600; Kennehunkport v. Smith, 9 
Shep. (22 Me.) 445; Armstrong v. Dalton, 4 De. 568; Lessees 
&e. v. First Pres. Ch. 8 Ohio, 229. But we have no statute 
of limitations which covers this case.—See Art. 1, Ch. 20, Tit. 
1, Part 3, Code of 1876, $$ 3223 to 3231. And section 392 of 
the Code goes very far to show that there was intended to 
be no bar against the liability to pay taxes, short of the 
twenty years presumption of payment. 

It is also contended that the Court of County Commission- 
ers of Perry, by settling with its tax collector, must be re- 
garded as having remitted the taxes of 1869. It might be 
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sufficient answer to this objection to say, that the record no 
where shows that such settlement was made. We suppose 
the facts are, that the court, acquiescing for the time in the 
act of February 9, 1870, referred to above, and, in the con- 
struction given to it, did not require their tax collector to 
collect or account for the failroad tax due the county for 1869, 
We do not regard this as a surrender of the claim, or as any 
bar to its present operation. 

On the single question of the tax levied for 1869, the decree 
of the Chancery Court is reversed, and the cause remanded 
for further proceedings in accordance with this opinion. 


Mayor & Councilmen of Troy v. Cole- 
man. 


Action to Recover Damages for Injury to Premises in Openin 
es , pur i] q 
Ditches in the Streets of a Torn. 


1. Demurrer must be specific. —A demurrer assigning as a ground ‘that said 
complaint does not contain a substantial cause of action,” fails to specify any 
particular in which the complaint so failed, aud therefore, under the statute, 
can not be sustained, 

2. Municipal corporation; acts of; when liable for damuge. in ditching, &e.—A 
municipal corporation does not act judicially, but its acts are administrative 
in the construction of ditches, &c., to drain the streets; and if in so doing it 
concentrates water and discharges it on adjoining lands, whereby the land is 
washed up and injured, it is responsible in dameges for such injury. 

3. Demurver without consequence.—A demurrer which discloses no defect in 
the complaint, is without consequence. 

4. Irrelevant question.—A question in this case, whether ‘the water could 
have any other outlet through plaintiff's lot from the street, unless the Council 
was to make one,” is irrelevant and is properly excluded. 

5. What good defense; rights conveyed by former owner.—Evideace that ‘one 
of the sewers complained of, was put where it is at the request of a former 
owner,” is admissible and is a good defense, because such former owner could 
not invest his alienee with greater rights than he himself had. 

6. Same; what will not preclude grantee from recovering damages.—Such an 
injury being a nuisance, the mere fact that the former owner bronght no action 
or made no complaint against it, will not preclude a purchaser from him of the 
right to recover for the damage he may suffer—if by the act of the grantor the 
lot had not been subjected to a servitude for an outlet to the water of which 
the streets should be relieved. 


APPEAL from the Cireuit Court of Pike. 

Tried before the Hon. J. McCates WIiey. 

This was an action by Robert W. Coleman, appellee, 
against the appellants. 


The appellants opened up and constructed two ditches, or 
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tters, along the street running in front of gp smeap ’s prem- 
jses, situated in the city of Troy; and built two sewers or 
culverts to be used for conducting water across and from 
said street, near to plaintiff’s lot, which plaintiff alleges “was 
done in so careless and negligent a manner as to cause divers 
large quantities of water to flow at divers times down to, 
against, upon and into plaintifis’s lot, thereby tearing up 
and washing away the soil and earth on said premises, to the 
great injury and damage of the plaintiff.” 
The case may be fully understood from the opinion. 


Joun D. Garpner, for appellants.—i. The complaint is 
entirely uncertain as to whether. the plaintiff seeks damages 
on account of the ditches and gutters, or whether it was for 
the manner in which they were constructed. In the location 
of sewers and ditches, &c., the city acts judicially and is not 
liable.—City Council of Montgomery v. Gilmer & Taylor, 33 
Ala. 116. The complaint will be construed most strongly 
against the pleader. Said authority is npg to the 
other grounds of demurrer.—See, a. Wilson v. Mayor of 
New York, 1 Den. 595; Kavanaugh v. City of Brooklyn, 38 
Barb. 282; Loberts v. Chicago, 26 Til. 249. 

2. The plaintiff did not have so much as a reversionar 
interest in the property at the time of the act complained of, 
and if he did, he must sue as reversioner.—Chitty’s Pleadings, 
63. As to the continuance of the nuisance, see Ib. 66. 


Parks, and B. F. Hupparp, contra. —1. The demurrers are 
nothing more than general, and therefore properly over- 
ruled.—42 Ala. 672; 34 Ib. 485; 35 Ib. 259; Ib. 722. 

2. The corporation was liable for the damage.— Gilmer ¢& 
Taylor v. City Council of Montgomery, 33 Ala. 116, 1st para- 
graph of opinion. 


MANNING, J.—The complaint, in four counts, alleges in 
different forms, that the appellant, defendant below, had 
caused certain ditches and sewers to be constructed for the 
drainage of the town, by which it had collected and concen- 
trated the water in a much larger volume and stronger cur- 
rent than previously, upon the premises of appellee, the 
plaintiff, and caused the tearing up and washing away of the 
soil and earth of his lot, to his great damage. 

1. A demurrer was filed; after which an amendment was 
made, adding, after the name of defendant—The Mayor and 
Councilmen of Troy—the words, “a municipal corporation 
in the State of Alabama under the laws of the State of Ala- 
bama.” The first cause of demurrer assigned, did not specify 
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any particular in which the complaint failed to set forth 
substantial cause of action, and, therefore, under the statute 
on the subject, can not be regarded. 

2. The second ground of demurrer is, that the complaint 
shows that the acts complained of were of a judicial nature, 
for which defendant cannot be made liable. This is a mis- 
apprehension. The acts complained of may, as they affected 
the inhabitants of the corporation, be regarded as adminis- 
trative, but they are no more judicial, when done by such a 
body politic, than if they were done by an individual. And, 
with Judge Dillon in his work on Municipal Corporations 
(§ 799), “we are unable to assent to the doctrine that, by 
reason of their control over streets, and the power to grade 
and improve them, the corporate authorities have the legal 
right intentionally to divert the water therefrom, as a mode 
of protecting the streets, and discharge it, by artificial means, 
in increased quantities, and with collected force and destruc- 
tiveness, upon the property, perhaps improved and occupied, 
of the adjoining owner.” See, to a like effect, the opinion of 
Walker, J., in City Council of Montgomery v. Gilmer, 33 Ala. 
130, and cases there referred to. 

3. The third ground of demurrer that the “complaint shows 
on its face, that defendant is a municipal corporation,” dis- 
closes no defect in the complaint, and is without consequence. 
And the other two grounds assigned, are without foundation 
in the complaint. 

4. The interrogatory, whether “the water could have any 
other outlet through plaintiff’s lot from the street, unless the 
Council was to make one,” was irrelevant, and there was no 
error in sustaining the objection made to it. 

5. Appellant proposed to prove, “that one of the sewers 
complained of by plaintiff,” (they seem to have been culverts, 
rather than sewers, and to have extended only across the 
street,) “was put there at the request of Joel D. Murphree, 
who owned said lot at that time,” that is, the lot now belong- 
ing to plaintiff, to which the damage was done. But the 
circuit judge ruled that this could not be done. It seems to 
us, that in this there was error. If the former owner, who 
had power to charge the lot with any servitude in favor of 
the public, expressly authorized the building of one of the 
structures complained of, in such a situation and manner as 
that it would naturally turn upon the lot a large portion of 
the water which they desired to divert from the street, he 
thereby deprived himself of any right of action against the 
corporation for that which he, with a knowledge of the con- 
sequences to his property, induced the authorities to do. 


And he could not, by a transfer of the lot to another, invest 
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his alienee with larger rights than he himself had. The pur- 
chaser would take the property cum onere. As for this error, 
the judgment will have to be reversed. 

6. It is unnecessary to examine the very numerous charges 
that were asked of, and given or refused by the court. We will 
add only, that, as the matter complained of is in the nature 
of a nuisance, the mere fact that the former owner brought 
no action for it, or made no complaint against it, will not 
preclude a purchaser from him of a right to recover for the 
damage he may suffer therefrom, if by the act of his grantor, 
the lot had not been subjected to the servitude of an outlet 
for the water of which the streets ought to be relieved. A 
ruling of this nature, was made by the Supreme Court of 
Minnesota, in a case very similar to the present.—O’ Brien v. 
The City of St. Paul, 18 Minn. 176. 

Let the judgment be reversed and the cause remanded. 


Dawson et al. v. Ramser. 


Bill in Equity to annul a Deed and subject the estate therein to 
Administration and Distribution under a Will. 


1. Power of sale wider a will ; what valid compliance.—A testator provided in 
his will that his wife was to have the power of selling or exchanging any of 
the property devised, for cash or other property, provided the power be exer- 
cised by and with the advice of two persons named in the will; whereupon the 
wife, by ordinary deed of bargain and sale, duly attested, conveyed a lot to 
another, reciting in the conveyance that it was with the knowledge and con- 
sent of the two persons named in the will, and such persons endorsed on the 
conveyance that they ratified and confirmed the sale,—held, that the sale was 
a valid execution of the power in the will, and conveyed the title to the pur- 
chaser. 

2. Bona fide purchaser from trustee; not responsible for application of funds. 
One who buys in good faith from a trustee having power to sell, and pays the 
purchase money, is not responsible for its application, unless the purchaser 
— with the trustee, or knew of his intention to waste or mismanage the 
funds. 


AppgaL from the Chancery Court of Barbour. 
Heard before the Hon. N. S. Grawam. 


W. H. Denson and Oates & McKurroy, for appellant. 
J. L. Puau and D. M. Sats, contra. 


STONE, J.—The leading, if not the sole purpose of the 
present suit, is to have the sale and conveyance of the house 
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and lots to Ramser, set aside and vacated, and the title 
decreed to be “in the heirs and legatees and distributees of 
said William L. Cowan, and the administrator of said estate 
placed in the peaceable possession of the same, that the same 
may be applied to the payment of said advancements, and 
equitably distributed under the provisions of said will of 
said William R. Cowan.” The bill does not pray a settle- 
ment of Fleming’s administration of Cowan’s estate, and 
does not pray that the further execution of the will, or 
Fleming’s settlement, be transferred to the Chancery Court. 
It makes no complaint of the administration of Fleming, 
and does not seek to hold him accountable for an unequal 
distribution of the assets. If the bill contained the neces- 
sary averments and prayer to raise these questions, it is 
questionable if some of them at least would not be incon- 
gruous with the main purpose of the bill. We will, then, 
treat the bill as having for its sole purpose the vacation of 
the sale to Ramser. 

1. The power in Cowan’s will is in the following language: 
“My wife is to have the power of selling or exchanging any 
of the property devised to her, for cash or other property, 
provided the power is exercised by and with the advice and 
consent of James L. Pugh and Dr. Sam. C. Cowan.” The 
will contained the following clause, anterior in position to 
the one copied above: “All my estate left, after the payment 
of my debts, I give and devise unto my beloved wife, Ann 
S. Cowan, to be kept together, used and managed by her as 
she may think proper. My unmarried children to remain 
with her free of charge for support and maintenance until 
they marry; and as each child marries, it shall receive in 
money or property two thousand dollars, to be advanced 
whenever my wife thinks she can do so, without injury or 
embarrassment.” 

It will be observed that this will confers on testator’s wife 
very large discretionary powers, limited in the matter of 
selling or exchanging any of the property devised, by the 
sole condition, that it be done with the advice and consent 
of the two persons named. The deed is an ordinary deed of 
bargain and sale from Mrs. Cowan to Ramser, conveying the 
lots in controversy. The concluding clause is in the fol- 
lowing language: “In witness whereof I have hereunto set 
my hand and affixed my seal to this conveyance, with the 
knowledge and consent of Dr. Sam. Cowan and my brother, 
James L. Pugh, as by my husband’s will directed.” This 
deed was signed, sealed and delivered January 1, 1866, in 
the presence of two subscribing witnesses, and on it was 
indorsed the following: “January 19, 1866. We hereby 
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ratify and confirm the above sale and conveyance to Jacob 
Ramser by Mrs. Ann 8S. Cowan. (Signed) 8. C. Cowan, J. 
L. Pugh.” It is proved, not only that the sale and convey- 
ance were made with the knowledge and consent of Cowan 
and Pugh, but under their advice previously given. It is 
also proved that Ramser paid the entire purchase money in 
cash, and that the price paid was the market value of the 

roperty. Under these facts, we agree with the chancellor 
that the will of Mr. Cowan contains a power of sale to Mrs. 
Cowan, and that she fully conformed to the power and its 
conditions in making the deed. Buford negotiated the terms 
of sale, as he was requested to do. For such service, no 
written authority was necessary. The deed was the con- 
summation—indeed, the making of the contract. ‘Till it was 
executed and delivered, no contract was made which the law 
could recognize or enforce.—Code of 1876, § 2121, subd. 5. 
The sale and conveyance were made by Mrs. Cowan.—See 
2 Sto. Eq. Ju. 1062a, and note 2. 

2. It is contended that the money derived from this sale 
was misapplied, and therefore the sale should be annulled. 
It is not necessary for us to inquire whether there was such 
misapplication. All knowledge of this is denied by Ramser, 
and there is no testimony offered to sustain the charge. One 
who buys in good faith from a trustee having power to sell, 
and pays the ng 9 money, is not responsible for its 
application, unless it be made to appear that the person 
making such payment colluded with the trustee, or knew of 
his intention to waste or mismanage the funds.—Code of 
1876, § 2197. We do not say there is any evidence of misap- 
plication in this case. 

The decree of the chancellor is affirmed. 
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Gamble, Ex’r, v. Fowler ecé al. 
Bill in Equity to foreclose Mortgage. 


1. Judgment not a lien; execution lien, hor lost and removed.—Judgments do 
not operate as liens under our statutes; it requires execution in the hands of 
the sheriff to create a lien on either real or personal property, which lien wil] 
be lost if an entire term of the court—from one session to another—is permit- 
ted toelapse. A new execution in the hand of the sheriff —not a reviver of the 
last lien—is required to create a new lien of such character. 

2. Same; when mortgage paramount lien.—A mortgage executed after an exe- 
cution lien had been created and allowed to lapse, and before such execution 
lien was renewed, is a paramount lien to such a renewed execution lien, 


AppEAL from the Chancery Court of Henry. 

Heard before the Hon. N. S. Granam. 

In March, 1871, Corbitt, as administrator of Lawrence, ob- 
tained in the Circuit Court of Henry county, Ala., a judg- 
ment for $587.21 against John L. Fowler. Execution issued 
on said judgment April 3, 1871, which was returned as fol- 
lows: “Returned by order of plaintiff’s attorney, August 1, 
187i.” “Trawick, sheriff.’ An alias execution issued Nov. 
10, 1871, which was returned by the sheriff with the follow- 
ing indorsement thereon: “Sheriff will not levy this /-fa. 
until further orders. Jan. 8, 1872.” “J. A. Corbitt.” 
No other execution was issued until Oct. 30th, 1872, which 
the sheriff returned indorsed as follows: “Held up by order 
of plaintiff’s attorney, Nov. 29, 1872.” The next execution 
was issued Noy. 19, 1875, which was returned indorsed by the 
sheriff: “No property found.” The next execution was 
issued May 2d, 1876, and returned also indorsed: “No prop- 
erty.” The next execution was issued Oct. 14, 1876, which 
was levied on certain lands in Henry county, Ala., described 
in the bill. 

The bill in this case was filed Nov. 27th, 1876, and service 
accepted by defendant Corbitt same day. The land levied 
on above was sold Dee. 4, 1876, and bought by J. A. Corbitt, 
one of the defendants. On the 19th day of January, 1872, 
the complainant’s testator took from said Fowler a mortgage 
on the lands levied on, under the execution last mentioned, to 
secure a debt of $1,471, due January 1,1873. Said debt and 
mortgage were bona fide and for a valuable consideration 
then and there given, and complainant’s testator had no 
actual knowledge of Corbitt’s judgments. The good faith 
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of the mortgage and mortgage debt were shown. The ques- 
tion raised by the record is, “was the lien of the gan in 
execution preserved as against the mortgagee?” The assign- 
ments of error go to the decree of the court in dismising 
complainant’s bill, and holding that the execution lien was 
superior to the mortgage. 


Oates & Dent, for appellant.—l. The execution which 
issued Nov. 10, 1871, and on which plaintiff in execution, on 
the 8th day of January, 1872, indorsed as follows, “sheriff 
will not levy this fi. fa. until furthers orders,” was, by said 
indorsement, taken out of the hands of the sheriff, and that 
when, on the 19th day of January, 1872, eleven days after- 
wards, the complainant’s testator, in good faith and for a 
valuable consideration, took his mortgage on the lands after- 
wards levied on, he was protected under the act “For the 
protection of bona fide purchasers for a valuable considera- 
tion.” —Acts 1868, p. 266. Especially in view of the fact 
that no other execution was issued until Oct. 30, 1872, this 
court will take judicial notice of the fact, that between Jan. 
8th, 1872, and Oct. 30th, 1872, two terms of the Circuit 
Court of Henry county had been held. We insist that under 
the foregoing facts the lien of the plaintiff in execution was 
lost.—Pamph. Acts of 1868, p. 266; Revised Code, § 2873. 

2. Again, we rely on the principle that under our decis- 
ions, the acts of plaintiff in execution in holding up and 
suspending the execution was a constructive fraud which for- 
feited the lien of said plaintiff in execution as against the 
mortgagee under the facts in this case. We refer to the 
following authorities: Albertson, Douglass & Co. v. Goldsby, 
28 Ala. 711; Patton v. Hayter, Johnson & Co. 15 Ala. 15; 
Branch Bank, &c. v. Broughton, &c.15 Ala. 127; Wood v. 
Gary, 5 Ala. 43; Mobley & Wife v. Leophart, 51 Ala. 587. 
See, also, Bump on Fraudulent Conveyances, chap. 20, p. 
496-7-8, on executions, judgments, &e. 

See, further, on the power of plaintiff to control the exe- 
cution, Oswitchee Co. v. Hope & Co. 5 Ala. 629. 


Henry R. Sorter, contru.—(No brief came to Reporter.) 


STONE, J—In Dane v. McArthur, 57 Ala. 448, we 
decided that judgments do not operate as liens under 
our statutes. It requires execution in the hands of the 
sheriff to create a lien, either on real or personal property. 
And if, after the lien is created by delivering execution to 
the sheriff, an entire term, from one session of the court to 
another, is permitted to elapse, during which time no exe- 
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cution is placed in the hands of the sheriff, the lien is thereb 
lost, and it requires a new execution in the hands of the 
sheriff, to create what, in such case, will be a new lien; not 
a revivor of the last lien. 

Under these well established principles, the mortgage to 
Gamble, executed in January, 1872, operated a paramount 
lien on the lands embraced in it, over the claim and lien of 
Corbitt, administrator; and the complainant, Gamble, was 
entitled to relief, under his pleadings and proof. The eighty 
acres released, however, he has no claim on. 

The decree of the Chancellor, dismissing the original bill, 
is reversed, and this court, rendering the decree which that 
court should have rendered, doth order and decree that said 
mortgage be foreclosed, and the register is directed to take 
and state an account of the amount due complainant on said 
mortgage debt, and report the same to said Chancery Court, 
for its action thereon. All other questions are reserved for 
decision in the court below. 

Reversed and remanded. 


Tillman v. Wood. 
Action by Probate Judge to Recover Fees. 


1. Fees and costs distinguished, and defined.—Costs and fees are essentially 
different. The former are an allowance toa party for the expenses incurred 
in prosecuting or defending a suit—an incident to the judgment; while the lat- 
ter are compensation to public officers for services rendered individuals, in 
the progress of the cause, or (in another aspect), not in the course of litiga- 
tion. ; 

2. Compensation for recording conveyance; a fee, recoverable how.—The 
compensation of a probate judge for recording a conveyance, is a fee and not 
costs; and may be recovered from the party for whom service is rendered in an 
ordinary action for work and labor done and performed. 

3. Same; statutes strictly construed ; fees only allowed as prescribed. -Whether 
statutes as to fees be as strictly construed as those imposing costs, is not a 
practical question. But whenever a judge of probate, or any other public 
officer, demands from an individual a fee for official service, he must point to 
some clear and definite provision of the statute authorizing the same. 

4. Compensution to probate judge for registering conveyances; what allowed 
by statute. Registering a conveyance in the probate office is an entirety—com- 
prehending the body of the conveyance, the probate, acknowledgment if any, 
the endorsement of the day received for record, and the certificate of registra- 
tion—for which service the statute fixes the compensation at twenty cents 
per hundred words. There is po statute authorizing a charge of a separate 
and additional fee for the certificate of registration. The above compensation 
is for the whole act. 

VoL. LVIL. 
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Aprrat from City Court of Selma. 

Tried before the Hon. JonarHan HARALSON. 

This suit was originally brought before a justice of the 
peace by the appellee, probate judge of Dallas county, to 
recover ji/ty cents of the appellant, for a certificate of a deed, 
duly recorded by said probate judge, under § 2148 of the 
Code of 1876. There was no dispute about the facts. The 
case was taken to the City Court of Selma, where judgment 
was rendered against appellant for the amount claimed. 
Said judgment is now assigned as error. 


Joun P. TrruMaN, appellant, pro se. 
P. G. Woop, appellee, pro se. 


BRICKELL, C. J.—The rule of statutory construction is 
well settled, that statutes giving costs are not to be extended 
beyond their letter, but strictly construed, for the reason 
that costs are in the nature of a penalty.— Thompson v. Farr, 
1 Rich. Law, 4; Lee v. Singley, 16 Ala. 773; Dent v. State, 
42, Ala. 514; Sedg. Stat. & Const. Law, 307. Costs and fees 
were originally altogether different in their nature. The one 
is an ullowance to a party for expenses incurred in prosecu- 
ting or defending a suit; the other, a compensation to an 
officer for services rendered in the progress of acause. There- 
fore, while an executor or administrator was not personally 
liable to his adversary for costs, yet, if at his instance, an 
officer performed services for him, he had a personal demand 
for his fees.— Musser v. Good, 11 Serg. & Rawls, 247.’ There 
is in our statute a manifest difference between costs and fees 
in another respect. Costs are an allowance to a party for 
the expenses incurred in prosecuting or defending a suit—an 
incident to the judgment; while fees are compensation-to 
public officers for services rendered individuals not in the 
course of litigation. 

2. The compensation of a probate judge for recording con- 
veyances and for the larger part of the services he is re- 
quired to render, is strictly a fee, and not costs. The party 
to whom they are rendered is alone responsible for the com- 
pensation, and of him it may be recovered in an ordinary 
action for work and labor done and performed. 

3. Whether statutes prescribing this compensation should 
be subjected to the strict construction of statutes imposing 
costs, is not a practical question. In all our statutes defin- 
ing the services for which a public officer is entitled to com- 
pensation, and fixing its rate, there is either an express de- 
claration, or a manifest indication of an intention that they 
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shall be, as at common law, were statutes imposing costs, 
strictly construed. The 6th part of the Code is devoted to 
the subject of fees and costs, and the first chapter to gen- 
eral rules applicable to all fees and costs. One of these 
rules, a substantial re-enactment of a territorial statute 
(Clay’s Dig. 239, $12), is; that “the law of costs must be 
deemed and held a penal law, and no fee must be taken but 
in cases expressly authorized by law.”— $5017. The fees of 
judges of probate, are specified with very great particularity, 
and it is declared, “ judges of probate may receive the fol- 
lowing fees, and no other.”’—s 5030. It results that when a 
judge of probate, or any other public officer, demands from 
wn individual a fee for services rendered, he must point to 
some clear and definite provision of the statute, which au- 
thorized him to make the charge and demand.—Lee v. Sing- 
ley, supra ; Dent v. State, supra. 

4. The statute authorizes the registration of deeds of con- 
veyance of real estate, in the office of the judge of probate 
of the county in which the estate may be situate. The judge 
must, at the foot or in the margin of the record, specify the 
day of the month and year of the delivery to him of the con- 
veyance for record; and “must certify on the same when it 
was received and recorded ; and in what book and page or 
pages the same is recorded ; and must deliver it to the party 
entitled thereto, or his order, on the payment of fees of reg- 
istration ; but the probate judge may refuse to endorse “filed” 
on any conveyance, or to record the same, until such fees of 
registration are paid.”—Code of 1876, $2148. The fee for 
recording wills, inventories, sale-bills, reports, decrees, deeds 
of conveyance, and all other instruments, and all proceed- 
ings required by law to be recorded, and not herein other- 
wise provided for,” is fixed at twenty cents per hundred 
words. There is alsoa fee, “ for each certificate without the 
seal of office,” of fifty cents——Code of 1876, § 5030. The 
appellant delivered to the appellee, as judge of probate of 
Dallas county, a deed of real estate for registration, which, 
having been recorded, he demanded of the appellant, not the 
fee of twenty cents per hundred words for its registration, 
but an additional fee of fifty cents for the statutory certifi- 
cate of its registration. The appellant declining to pay the 
latter fee, this suit was brought for its recovery, before a jus- 
tice of the peace, and by appeal came to the City Court, 
which rendered judgment declaring the appellee was entitled 
to recover. We cannot concur in the judgment of the City 
Court. It would be a very liberal construction, resting 
wholly on intendment and implication, not warranted per- 


haps of any statute, certainly not of one we are commanded 
Vou. LVI. 














_ 1877.1 OF ALABAMA. 581 


(Tillman v. Wood. } 


to construe strictly, which would extend to the certificate of 
registration, the general words /or each certificate without the 
seal of office. The registration of a conveyance is an entirety, 
comprehending not only the body of the conveyance, but the 
probate, or certificate of acknowledgment, the statute au- 
thorizes, if any are appended or endorsed, the endorsement 
of the day it was received for record, and the certificate of 
registration. Without all these, the registration is not com- 
lete, and for all the statute intends the compensation of the 
udge shall be at the rate of twenty cents per hundred words. 
t is compensation for the whole act and duty of registra- 
tion, for it is a single act and duty, and its severance into 
distinct parts, for which distinct and separate fees may be 
charged, is not in consonance with the words or spirit of the 
statute. If a separate fee of fifty cents for the certificate 
of registration may be charged, there can be no reason for 
withholding a like fee, for the endorsement of the day and 
year of the delivery of the conveyances for record. Though 
this endorsement is not in the statute called a certificate, 
such is its legal effect and operation—it is a writing a pub- 
lic officer is required to make, and of itself legal evidence of 
a fact. All the effect of registration as notice, attaches from 
the day of the delivery of the conveyances to the probate 
judge for registration, of which this endorsement is evidence. 
McGregor v. Hall, 3 St. & Por. 397; Dubose v. Young, 10 Ala. 
365. Again, there can be no reason for denying the probate 
judge compensation at the rate of twenty cents per hundred 
words for recording the certificate, if he is entitled to the fee 
for making it, and thus double compensation is allowed him. 
The true construction of the statute is what we have indica- 
ted, that the fee for registration is twenty cents per hundred 
words, embracing all the service the judge is required to ren- 
der. Conveyances are often of property of but small value, 
or intended as security for small debts. Or they may be 
very short, not embracing more than two hundred and fifty 
words. There would be no just proportion between the 
charges for registration and the certificate in such cases ; 
and in the former class individuals would be subjected to 
burthens we cannot suppose it was the legislative intent to 
impose. 
Let the judgment of the City Court be reversed, and the 
cause remanded. 
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Henderson’s Adm’r vw. Henderson’s 
Heirs, &e. 


Proceedings in Probate Court to Settlement of Administra- 
torship. 


Administrator commingling funds of estale with his own ; when accountable as for 
conversion.-—Where an administrator commingles funds of an estate with his 
own, so that the separate identity of the trust fand cannot be traced—as by 
depositing and keeping such money in bank, in his own name, with his own 
funds—he is accountable to the beneficiaries, at their option, as for a conver- 
sion; and this settled rule cannot be disturbed, however oppressive its opera- 
tion may be in the particular case, or however pure the intention with which 
such deposit was made. 


Appr from the Probate Court of Macon. 

In the matter of Lemuel Henderson, administrator of the 
estate of John C. Henderson, against the heirs and creditors 
of John C. Henderson, the probate judge being incompetent, 
the Register in Chancery presided, and the following pro- 
ceedings were had: 

Said administrator moved the court to proceed to audit 
and allow his account as follows: ‘Lemuel Henderson, ad- 
ministrator of the estate of John C. Henderson, deceased, 
in account for final settlement of said estate, under a decree 
of insolvency rendered June 10th, 1867. Administrator first 
reporting that he did heretofore make a final settlement of 
his administration with the probate court of Macon county, 
but which settlement seems not to have been recorded, and 
no decree being found among the minutes of the court 
thereon, now submits the following account as a settlement 
of the same : 

Administrator charges himself with amount reserved on 
partial settlement by order of the probate court of Macon 
county, in bank bills, May, 1861..................$1,000 00 
acs ob inte wndees ane-nee’ eebeuner ee ina 855 02 


$1,855 02 
Administrator asks credit for amount funded in Confed- 


erate bonds, and which perished on his hands (disal- 
PEEL, ince bc beke sehebe <enewstes es oneendedt $1,000 00 


Vou. Lym, 
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NNR engin id haw yd witch died howe ek oe eee amen 125 00 

FE ee eee re cnnnmbhe 4 00 

- Administrator’s commissions.................... 50-00 
RECAPITULATION. 

ck ag ola penn bee $1,855 02 

Amount of credits allowed.................0000- 279 00 

Din Bip RII «oa oc cs cccevencesoncs $1,576 02 


In support of said account, he introduced proof that, in 
May, 1861, he made a partial settlement of said estate with 
said probate court, and the court ordered him to retain in 
his hand, from the assets of said estate, the sum of one 
thousand dollars, to await the result of a suit pending in the 
Circuit Court of Macon county, against said estate for about 
said sum, which was accordingly done. The sum retained 
consisted of bills upon the Central Bank of Alabama, and 
other banks of Alabama, not now remembered, together with © 
some bills on the Bank of Charleston, South Carolina; that 
this money was deposited with the Tuskegee Insurance Com- 
pany, which company was doing a banking business. He 
also, about the same time, deposited with said insurance 
company, several thousand dollars of similar funds of his 
own. That said suit in the Cireuit Court did not terminate 
until March 14th, 1867; that during its pendency the said 
deposit remained undisturbed until sometime in 1864, when 
he received a notice from said company that they had sus- 
pended operations, and to come and draw out his deposit. 
He went and received for himself individually, and as admin- 
istrator, Confederate States treasury notes for said deposits. 
He testified that he then considered said Confederate notes 
of equal, if not greater, value than the bank bills originally 
deposited, and acted in good faith and honestly believed he 
was —— the interest of the estate thereby; that he 
acted with, and took care of, said funds just as he did with 
his own; that he never used any of said funds for himself in 
any manner; that after he received said funds he advised 
with an attorney, of good standing, what course to pursue ; 
said attorney advised him to fund them in Confederate 
bonds, and he did so—with his own money and that of said 
estate, and of another estate of which he was administrator. 
_ The books of said Tuskegee Insurance Company were put 
in evidence, showing the following account of said Hender- 
son : 
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LEMUEL HENDERSON. 


1860. June 2, To ck, $1500 00 | Jan.2, By bal. $2,075 00 
« © 93, “dep’t 233 80 | Jan. 25, “dep’t 1,100 00 
1861. Junel4, “ ck | 412 55 | Feb.11,“ “ 435 00 
* ae * * 300 00 | Apl12,“ « 238 80 
1862.Sept.10, “ “ 400 00 | 1863. 
1863. Ap’1 27, “ “ 1165 00! Apl20,“ “ 1165 00 
1864. - * 600 00 | 
for bonds, 400 00 |! 


The aforegoing was substantially all the evidence in the 
case, except as to certain evidence showing the good faith of 
said Henderson in receiving Confederate money for the bank 
bills, and the value of said bills, &e. 

The court rendered its decree, refusing to allow the admin- 
istrator a credit of the amount@funded in Confederate bonds, 
and also charged the appellant with interest. This decree, 
together with immaterial rulings on the evidence, is now 
assigned as error. 


ABERCROMBIE & GranaM, for appellant.—From the 
proof shown, the court erred in charging the administrator 
with the amount funded by him in Confederate bonds. Ex- 
ecutors and administrators acting in good faith, will be pro- 
tected, and their conduct will not be subjected to such rigid 
rules as to deter all prudent men from assuming fiduciary | 
relations.— (Gould v. Hays ct al. 19 Ala. 438, and authorities 
there cited; Lowry & Bates v. Ferguson, June term, 1877. 
The appellant acted the same with his own funds as with 


those of the estate-—See what the court says in Key v. Jones, 
52 Ala, 248. 


Davin Cropton, and J. A. Bitero, contra.—(No brief came 
to Reporter.) 


STONE, J.—The case of DeJarnette v. DeJarnette, 41 Ala. 
708, was conceded to be a hard case. Yet, because the 
trustee had commingled the trust funds with his own, so that 
the separate identity of the former could not be traced, he 
was held accountable for them as for a conversion, at the 
option of the beneficiary. That principle was fortified by a 
citation of authorities which we need not repeat here.—See, 
also, McLeroy v. Thompson, 42 Ala. 656. And it has been 
repeatedly held that if a trustee deposits trust funds in his 


own individual name, to his own individual credit, blended 
Vou. Lv. 
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with his own private funds, this constitutes a commingling 
of the funds within the rule declared above. 

The deposit account of appellant, which was put in evi- 
dence, shows that when he made his annual settlement in 
May, 1861, he had to his individual credit with the insurance 
company a deposit of about $2,300. He had no account as 
administrator. He had made no deposit within a year be- 
fore, and he made no new deposit till April, 1863. Of the 
$2,300 to his credit in May, 1861, he drew $1,300 during the 
months of June and July, 1861, and September, 1862. This 
balance remained to his individual credit until 1864, when he 
checked it out. The loss, with which he seeks to charge the 
estate, according to the proof, was $1,000 of this $2,300. 
However oppressive it may seem under the facts of this case, 
the administrator cannot, under the long settled rules of 
law, obtain the credit he claims. 

The testimony objected to was wholly immaterial, and did 
no harm. 


Affirmed. 


Hooper v. Young et al. 


Motion to Confirm Report of Register as to Sale of Lands, and 
Exceptions thereto. 


Sale of lands by register ; when not set aside as being premature, or because de- 
eree fuils to designate place of sale.—In a suit in chancery to subject lands to the 
payment of debts, a consent decree was rendered in June, 1875, ascertaining 
the amount of indebtedness entitled to a lien on the land, and directing that 
the register proceed ‘‘upon or after the 15th day of Nov’r next, to sell the lands 
for cash at public outry to the highest bidder, after first giving notice of the 
time and place, and terms of sale, by publication” in a designated newspaper 
for three weeks, &c. The decree also contained this further stipulation: “If, 
before the 15th day of November, 1875, the defendants shall pay the costs of 
this suit, and $200, to be applied pro rata on debts due complainants, then the 
sale of said lands shall be stayed until the 15th day of November, 1876, when 
the sale shall take place upon the same terms and conditions as above pro- 
vided, unless the defendants shall before that time pay” another given sum, 
&e. The decree further directed, if the register should fail to advertise and 
sell the lands “on any of the days herein mentioned on which he is directed to 
sell, he shall do so as early thereafter as convenient, and if the defendants fail 
to pay any of the amounts herein specified, there shall be no further delay, Xe. 
The register having first made publication as directed in the order, &c., ex- 
posed the lands for sale at public outcry at the court-house door of the county 
in which the lands were situate, and the court was held, on the 15th day of 
November, 1875, and executed a conveyance to the purchaser, who was the 
highest bidder. Upon the coming in of his report showing these facts, and 
certifying the failure of the defendants to comply with the terms of the order 
of sale, the defendants excepted to the report, &c., because the sale was pre- 
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maturely made, and because no place of sale was designated in the decree, and 
the Chancellor refused to confirm the report and set aside the sale, on the 
ground that it was prematurely made. Held : 

1. The effect of the stipulation for a stay of sale was to confer on defendants 
the right to a further stay to a given day, beyond that fixed in the order, upon 
making payment as therein provided ‘before the 15th day of November, 
1875,” and not having made ~payment before that time, a sale on that day 
(proper advertisement first having been made) was authorized by the decree; 
and although defendants had the legal right, independent of the stipulations 
of the decree, to stop the sale at any time before it was actually made, upon 
paying the debt and costs, this right, in the absence of such payment or ten- 
der, could not affect the validity of the sale made on the day named in the 
decree. 

2. A-sale of lands, made after due advertisement and in the usual manner 
of judicial sales, at the court-house door of the county where the iands lie, will 
not be set aside, merely because the decree is silent as to the place where the 
sale is to be made. 


AprgaL from the Chancery Court of Lee. 

Heard before the Hon. N. S. Granam. 

On the 11th of June, 1875, the appellants, G. D. Hooper 
and another, obtained, on a bill to subject lands to payment 
of debts secured by mortgage, a consent decree against ap- 
pellees, Wm. C. Younge, and another, ascertaining the sev- 
eral amounts due complainants (appellants), by defendants 
(appellees). The decree states that “it is further or- 
dered, adjudged and decreed that the register proceed upon 
or after the 15th day of November, 1875, to sell the lands de- 
scribed in the mortgage, attached to complainants’ bill, for 
cash at public outery to the highest bidder, after first giving 
notice of the time, place and terms of said sale, by publica- 
tion in the Opelika Observer, a newspaper published in 
Opelika, Lee county, Ala., for three successive weeks, and 
shall apply the proceeds of said sale to the payment, «&e. 

‘ie And it is further adjudged and decreed, that if, 
before the 15th of November, 1875, the said defendants shall 
pay the costs of this suit, and two hundred dollars, to be ap- 
plied pro rata, on the debts due complainants, then the sale 
of said land shall be stayed until the 15th of November, 1876, 
when said sale shall take place in the same manner, and upon 
the same terms above provided, unless the defendants shall, 
before that time, have paid four hundred dollars on the 
amount above ascertained to be due the complainants, in 
addition to the $200, &. . . . . Thatif the register 
should fail to advertise and sell said land on any of the days 
herein mentioned, on which he is directed to sell, he shall 
do so at as early a time after said days mentioned as may be 
convenient; and if the defendants fail to pay any of the 
amounts herein specified, then no further delay shall be 
had in regard to the sale of said lands,” &e. 

On the 29th of November, 1875, the register reported to 


Vou, LVL 
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said court, that “in pursuance of said decree, and the 
defendants having wholly failed and refused to com- 

ly with the requirements thereof within the time speci- 
fied, I did, on Monday, the 15th day of November, 1875, after 
advertising the time, plage and terms of sale, in compliance 
with said decree, sell at public outery at the court-house 
door of Opelika, &c., the following described land, to-wit— 
(the same as mentioned in the decree.) . . . I further 
certify that the purchasers having complied with the terms 
of said sale, I executed to them a deed to said land.” 

On the 30th of November, 1875, the appellees filed the 
following exceptions to said report, and asked that the said 
sale be set aside for the following reasons: Ist, the report 
shows that said sale was made at an earlier day than the de- 
cree allowed; 2d, the report shows that the sale was made 
at the court-house door of Opelika, while the decree desig- 
nates no place at which the sale should be made; 3d, the 
decree, failing to designate a place of sale, the said sale at 
said court-house door was unauthorized ; 4th, that no legal 
sale was ever had. 

The cause coming up to be heard on motion of defendants 
to set aside said sale and exceptions to register’s report, the 
Chancellor sustained the first exception of defendant and 
ordered that the sale be set aside and the deed made by said 
register be annulled, and adjudged that “said decree stands 
in all respects as if said sale had never been made.” The 
refusal of the Chancellor to confirm the sale and his decree 
sustaining the first exception of defendants, is now assigned 
as error. 


G. D. & G. W. Hoorrr, for appellants—1. The Chancery 
Court had authority by its decree of the 11th of June, 1875, 
to order the register to sell the mortgaged lands, upon the 
15th day of November, 1875. And the words, “The regis- 
ter proceed upon or after the 15th day of November, 1875, to 
sell the lands a/ter first giving notice,” means that “the reg- 
ister shall, upon or after the 15th of November, 1875, sell the 
lands,” «&e. The word “proceed,” we accept as being equiv- 
alent to “go forward”—from the latin pro and cedo, and we 
approve the register’s action in going forward, as he did, and 
selling on the day specified. The construction of the decree 
18 that it meant a sale on the said day; the advertising was 
preliminary and not part of the sale. 

2. As to the point that no sale can be had under the de- 
cree of 11th June, 1875, because no place was named, (de- 
cided in our favor by the Chancellor), we say the decree is 
by consent, and therein the parties chose by consent to leave 
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it to the discretion of the register. It is the usual course to 
leave the selection of the place to the register, even without 
consent.—See Forms in Daniel’s Ch. Prac.; Richardson y, 
Holms, 18 How. 147, and cases there cited ; Rorer on Judicial 
Sales, 53; see, also, Brown v. Brow, 41 Ala. 


F. M. Woop, with whom were SamForD and DowDELL, con- 
tra.—1. Was the sale premature? It was, for two reasons: 
Ist. Because defendants had the whole of the 15th of Novem- 
ber within which to pay the first installment. In computing 
time, the last day must always be excluded.—Rev. Code, 
§ 14; Field et al. v. Gamble, 47 Ala. 443. 2d. The sale was 
premature, because no action could be taken by the register 
under the decree prior to the 15th of November. 

2. Advertising the land for sale was the first step in the 
process of sale. The register did this several weeks before 
the 15th of November, in the face of the decree which 
ordered him to proceed, i. e. move in the steps necessary to make 
the sale, on or after that day ; in no event before. 

3. The terms of sale, and the place, the Chancellor alone 
has the power to designate. From this source and none 
other, must the register acquire the right to designate the 

lace at which the sale must be made. Such right is con- 
erred exclusively on the Chancellor at common law. The 
case of Brown v. Brown, (41 Ala. 215) is strikingly analogous. 
In probate court sales, the law has conferred on the judge of 
probate the power to name the place of sale. This exclusive 
power conferred on the judge of probate by statute, in cases 
arising in his court, is sn. Al | exclusively on the Chan- 
cellor by the common law in cases in courts of equity. 


STONE, J.—The able and well-considered opinion of the 
Chancellor makes a plausible case for holding that the sale 
on November !5th, 1875, was premature. We feel con- 
strained, however, to hold that in this he erred. The orig- 
inal consent decree of June 11th, 1875, first ascertained the 
several amounts due complainants, with a stay of the execu- 
tion of the decree till November 15, 1875. Its language is: 
“It is therefore ordered, adjudged and decreed that the reg- 
ister proceed on or after the 15th day of November, 1875, to 
sell the lands described in the mortgage,” &c. If the decree 
had rested on what is stated above, and had not contained 
the provisions after stated, no one would doubt that the 
advertisement might precede, and the sale be made on the 
15th November. It was the sale which was postponed to 
that day, not the advertisement. The fifteenth day of No- 
vember, 1875, fell on Monday, and the effect of the decree 


Vow. Lymm. 
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was that the register, “after first giving notice of the time, 

lace and terms of said sale, . . . for three successive 
weeks,” might proceed to sell, “upon or after the 15th day of 
November, 1875,” &c. We repeat, if the decree contained 
no clause or words which qualify or limit this general author- 
ity to sell, no one would question the right to sell on the 15th 
day of November. 

But the decree does contain a limitation on this general 
authority to sell, inserted obviously for the accommodation 
and benefit of the defendants. It was conditional in its 
terms, and operates as a contingent defeasance of the pre- 
viously conferred authority and right. It was a privilege 
granted to the defendants to obtain further delay in the exe- 
cution of the decree, by making partial payment “before the 
15th day of November, 1875.” Its language is, “If before 
the 15th day of November, 1875, the said defendants shall 
pay the costs of this suit and two hundred dollars, ‘ 
then the sale of said land shall be stayed until the 15th day 
of November, 1876, when said sale shall take place in the 
same manner and upon the same terms,’ &c. There were 
then added other provisions, precisely like the last, for fur- 
ther extension of the day of sale, on making designated par- 
tial payments by the defendants. Neither of said conditional 
provisions varied from the language copied above ; and, in 
each case, the i5th day of November is the named day, when, 
or, at which time, the sale was to take place. The last para- 
graph of the decree is in the following language: “That if 
the register should fail to advertise and sell said land on any 
of the days herein mentioned, on which he is directed to 
sell, he shail do so at as early a time after said days men- 
tioned as may be convenient; and if the defendants fail to 
pay any of the amounts herein specified, then no further de- 
ay shall be had in regard to the sale of said lands,” &e. 

It will be observed that the language of the decree is, if 
the defendants pay “before the 15th day of November.” The 
meaning of the word ‘before’ in this connection, is earlier 
than, previous to. It confers no right to pay on the 15th of 
November, and thus secure the right to further extension. 
To claim that, as matter of right, the defendants must have 
paid earlier than—previous to—the 15th day of November. 
This was matter of contract, expressed in the decree; and 
not a mere legal construction of the usual decree to sell. 
True, the defendants had the right to pay, and thus stop the 
sale, up to the very moment when the property was sold; 
but it was not a right growing out of the conditions above 
expressed. It was but the common right of all judgment or 
execution debtors, to pay the money demanded, and thus 
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prevent the sale of their property ; for, in such cases, payment 
of the money is a finality. But, to have this effect, the pay- 
ment, if made on the 15th, must not simply be of the $209 
and costs. It must be of the entire decree and costs. We 
hold that the decree in the present case gave to the register 
the general power to sell on the 15th day of November, with 
a privilege to the defendants to arrest the sale—not the 
advertisement—by making a specified partial payment before 
the 15th. We hold that the register’s sale was not prema- 
turely made. 

There is nothing in the cross assignment of error. The 
decree of the Chancellor being silent as to the place of sale, 
it was the duty of the register to sell the lands at the door of 
the court-house.— Matheson v. Mearin, 29 Ala. 210. 

On the cross assignment of errors, we concur with the 
Chancellor in holding that the sale should not be set aside, 
by reason of the failure of the decree to designate the place 
of sale. 

The decree of the Chancellor, setting aside the sale as pre- 
maturely made, is reversed, and a decree here rendered, con- 
firming the sale made by the register. Let the costs be paid 
by the appellee. 


Henderson v. Felts, Adm’r. 
Action of Detinue. 


1. The gist of the action of detinue is the wrongful detainer, and not the 
origina] taking. 

2. Detinue; possession in defendant necessary lo mainiain action of.—To main- 
tain the action of detinue it must be shown that the defendant, at the time 
the writ was sued out, had the actual possession, or the controlling power, over 
the property, for the reason that he may surrender the possession if he elect 
to do so. 

3. Same; when detinne properly brought.—Where property had been taken 
from the possession of defendant, under a search warrant, and brought to the 
justice of the peace who issued the warrant, who, on hearing, discharged the 
seizure and directed the sheriff to restore the property to defendant, and suit 
in detinue was then brought, but before the property had actually reached 
the defendant's possession,—held, that the defendant must be regarded as 
having power or control over the property, and, therefore, the suit was rightly 
brought. 


Apprat from the Circuit Court of Macon. 
Tried before the Hon. James E. Cops. 
This was an action of detinue brought by W. W. Felts, 


administrator of the estate of one Boston Swanson, against 
VoL. Lymm. 
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Lemuel Henderson, appellant, on the 26th of September, 
1876. The defendant pleaded the general issue in short by 
onsent. 

, On the trial, the plaintiff introduced in evidence the 
papers and record of a suit in detinue, instituted by the 
defendant Henderson, against the plaintiff's intestate,—the 
said Swanson—for the property sued for in this action, by 
which it appeared that said last named suit was begun on 
the 4th day of January, 1876. Plaintiff also introduced in 
evidence a replevy bond, executed by said Swanson, deceased, 
and others as his sureties, for said property, and proved that 
on the execution, delivery and approval of said bond, the 
property sued for was placed in his possession by the sheriff 
as the law required. He proved the value of said property— 
a mule and horse—and then introduced proof going to show 
that after the death of said Swanson,—the defendant in the 
original suit—and while said suit was pending— Henderson 
obtained possession of the property in dispute, by means of 
asearch warrant issued by a magistrate, or notary public, of 
Tuskegee beat; that after said property was brought before 
the said magistrate, and an investigation had, the magistrate 
ordered the same to be returned to the custody and pos- 
session of Henderson. The officer, who executed the 
process, testified that, upon taking the property—as ordered 
by the magistrate—to the premises of Henderson, who lived 
some eight or ten miles from Tuskegee, he informed Hen- 
derson that he came to deliver the property to him, and 
asked what he should do with them—the horse and mule. 
Henderson requested him to turn them into the lot; that he 
(the officer) replied that it was not worth while to do so, as 
he had papers with him by which he was required again to 
take possession of the horse and mule; and then served 
Henderson with a copy of the complaint in this cause ; and 
upon the latter declining to execute bond, he (the officer) 
brought the horse and mule away with him. 

The defendant introduced the record, showing the dis- 
missal of the suit of Henderson v. Swanson, on the 15th of 
December, 1876. 

The court then charged the jury as follows: 1st. “If the 
jury believe from the evidence, that the justice of the peace, 
or notary public, upon the trial of the proceedings under 
such warrant, had ordered the property in dispute into the 
possession of defendant, then such order had the effect of 
investing the defendant with the possession, and that the 
possession of the property by the officer charged with the 
execution of said order, was the possession of the defendant, 
and that detinue against the defendant could be commenced 
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on such possession.” 2d. “That if the jury believe from the 
evidence that Henderson had sued plaintiff's intestate, in 
detinue for the property in dispute in this action, and that 
plaintiff's intestate had replevied said property, by giving 
bond according to law, and was in possession of said prop- 
erty at his death, holding the same under and by virtue of 
his said replevy bond; and if they further believe from the 
evidence that Henderson took forcible possession of said 
property, while said suit by him against plaintiff's intestate 
was pending, and that this suit was commenced before the 
said suit of Henderson against plaintiff's intestate was dis- 
missed or otherwise disposed of, the plaintiff’s right to 
recover could not be affected by the dismissal of said suit 
after the commencement of this action.” 

The defendant reserved exceptions to each of said charges, 
and now assigns the giving of them as error. 


J. B. Paine, for appellant.—l. In McArthur v. Carrie's 
Adm’r, 32 Ala., the court held, that the charge of the court 
below, in reference to the possession of the sheriff being the 
possession of the plaintiff, was incorrect, and said “we think 
it clear that if the sheriff, under instructions from the 
plaintiff or her attorney, discharged the first levy before the 
second writ was sued out, that placed the slaves under the 
legal control of the plaintiff, and on this point justified the 
institution of the second suit. After such discharge of the 
levy, the sheriff’s possession ceased to be in his official char- 
acter, and he held the slaves as the naked bailee of the 
plaintiff. “In the case at bar, the sheriff still held the 
property in his official character; he was charged by the 
court with the performance of an official act in reference to 
it, and until that act was performed his official duty did not 
end. The appellant had neither the actual possession, at the 
time the writ was sued out, or the controlling power over the 
property. He had been dispossessed by legal process, and, 
so long as the property was held under that process, the 
sheriff had a special property in it, and the plaintiff did not 
have a controlling power over it.”—McArthur v. Carrie's 
Adm’r, 32 Ala. 

2. Would not the sheriff be liable in his official capacity, 
if, while holding the property under the magistrate’s order, 
he had converted it, or otherwise unlawfully disposed of it? 
The defendant could not comply with a demand for the 
property at the time the writ was sued out; the possession 
was not in him, either actually or constructively. 

3. ‘The authorities all show that to maintain detinue there 


must be either actual possession, or controlling power over 
Vou, LVI. 
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the property, in the defendant.— Walker v. Flinn, 20 Ala.; 
Foster v. Chamberlain, 41 Ala. 158; 48 Ala. 517, &e. If the 
sheriff's possession was not the _—_— of the plaintiff, 
then the record shows that he had no possession at the com- 
mencement of the suit. 

4, The court erred in its second charge to the jury—the 
charge is abstract and not based upon the facts in evidence 
as shown by the record, and was productive of injury to the 
plaintiff. The gist of the action of detinue is the wrongful 
detainer, and it is not material whether the defendant came 
into possession rightfully or wrongfully.—Paine v. Hill, 
9 Port. 151. 


ABERCROMBIE & GRAHAM, contra.—l. There was no error 
in the first charge of the court below to which appellant 
excepted.— McArthur v. Carrie’s Adm’r, 32 Ala. 75. 

2. Felts, the appellee, who was the plaintiff in the court 
below, clearly had the right to the possession of the property 
sued for at the commencement of his suit, as the legal repre- 
sentative of Boston Swanson, (Code, § 2942), and could, at 
that time, have maintained his action. The only plea inter- 
posed by Henderson was the general issue, which was simply 
a general denial of -the cause of action at the time .of the 
commencement of the suit. The dismissal of the original 
action of Henderson against Boston Swanson, subsequently 
to that term, if a good defense at all, should have been 
specially pleaded, and could not have been made available 
under the plea of the general issue.—Code, § 2988. 


STONE, J.—1. The gist of the action of detinue is the 
wrongful detainer, and not the original taking.—l Saund. 
Pl. & Ev. 436. 

2. Itis said that to maintain the action, it must be shown 
the defendant, at the time the suit was sued out, had the 
actual possession, or the controlling power over the property. 
Walker v. Flinn, 20 Ala. 192. The reason given why it is 
required that the defendant in such action must have the 
possession, or power of control, at the time of demand or 
suit brought, is that he may surrender the possession, if he 
elects to do so. If out of possession by himself or bailee, 
he can not surrender possession ; and hence, the action can 
not be maintained against him. “It is generally, therefore, 
incumbent on a plaintiff in this action, after showing that he 
has an absolute or special property, and also a right to the 
immediate possession, also to show an actual possession or a 
general controlling power over the chattel by the defendant, 


(38) 
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at the date of the suit.”"—Charles v. Elliott, 4 Dev. & 
Bat. 468. 

3. In the present case the property had been taken from 
the possession of Henderson, the defendant, under a search 
warrant, and brought to, the justice or notary public who had 
issued the warrant. On hearing the evidence he discharged 
the seizure, and directed the sheriff to restore the property 
to Henderson.—Code of 1876, § 4021. The property had 
not in fact reached the defendant's possession when the writ 
in detinue was sued out. In McArthur v. Carrie, 32 Ala. 
75, 88, it was said, “We think it clear that if the sheriff, 
under instructions from plaintiff, or her attorney, discharged 
the first levy before the second writ was sued out, this placed 
the slaves under the legal control of the defendant, and, on 
this point, justified the institution of the suit. After such 
discharge of the levy,the sheriff's possession ceased to be in 
his official character, and he held the slaves as the naked 
bailee of the defendant.” We can not perceive any real dif- 
ference between the question raised in McArthur v. Carrie, 
supra, and the question presented by this record. We think 
Henderson must be regarded as having power of control 
over the chattels sued for, and that the action was rightly 
brought against him. The rulings of the Circuit Court were 
in accordance with these views, and the judgment is 
affirmed. 


Zeigler v. South & North Ala. R. R. 
Company. 


Action to Recover Damages for Stock Killed. 


1. Legislative act; prima facie presumption as to constitutionality of.—In 
pronouncing on the constitvtionality of an act which has received the sanction 
of a co-ordinate department of the government—the legislative department— 
this court will indulge the presumption that such act is constitutional, until 
clearly convinced to the contrary. 

2. Same; when void for creating liability not in “due process” of law.—An 
act which fixes absolute liability on a corporation to make compensation for 
injuries done to property in the prosecution of its lawful business, without 
any wrong, fault or neglect on its part, when, under the general law of the 
land, no one else is so liable under such circumstances, does not provide the 
“due process of law,” under § 7 of the bill of rights, and is, therefore, void. 

3. Section 1704, Code of 1876, not distinguishable from act of 1877; what not 
a fair interpretation of the language.—The “‘act to define and regulate the lia- 
bilities of railroad companies,” approved Feb. 11, 1852, and carried from the 
— Code into the Code of 1876, as section 1704, is not distinguishable in 

OL. LVI. 
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principle from the similar provision in the act of 1877; and although in the 
case of the Nushville & Chattanooga R. R. Co. v. Peacock, (25 Ala. 229), it was 
held that the liability was not absolute, but that circumstances tending to 
show that the killing was the result of accident, which could not have been 
avoided by the exercise of skill and care, could be shown in defense, such is 
not a fair and natural :nterpretation of the language. 

4, Sections of Code repealed by other sections. —Likewise, it seems that the 
act of 1877, sections 1710-1715, inclusive, of the Code of 1876, necessarily su- 
perceded and repealed sections 1704 to 1709 of the same Code 

5. Due process of law ; definition.—“Due process of law” implies the right of 
the person affected thereby to be present before the tribunal which pronounces 
judgment upon the question of life, liberty, or property, in its most compre- 
hensive sense; to be hearfl by testimony, or otherwise, and to have the right of 
controverting by prouf every material fact which bears on the question of 
right in the matter involved. If any question of fact or liability be conclu- 
sively presumed against him, this 1s not due process of law. 


AppraL from the Cireuit Court of Elmore. 

Tried before the Hon. James Q. Smira. 

This was an action brought on the 25th of September, 
1877, by S. B. Zeigler, the appellant, against the South & 
North Alabama Railroad Company—a corporation chartered 
under an act of the legislature approved j seme the 15th, 
1854—to recover $50.06 damages, as the complainant alleges, 
“for killing a yearling calf, the property of plaintiff (appel- 
lant), near Zeigler’s crossing on defendant’s railroad in said 
county, by running over or striking said yearling, by a loco- 
motive or engine, &c., in employ of ad company, on the 
27th day of May, 1877.” The defendant’s counsel demurred, 
in short, by consent, to the complaint, and assigned as 
grounds of demurrer: Ist. It is not alleged that the killing 
of the yearling was occasioned by any default, negligence or 
omission of duty on the part of defendant, its servants, 
agents, or employees. 2d. The complaint does not show 
that defendant, its servants, agents, or employees, were guilty 
of any negligence or fault, or that said killing was occasioned 
by any fault, negligence, or failure of duty on part of defend- 
ant, its servants, agents, or employees. 3d. The act to de- 
fine and regulate the responsibility of railroads for damages 
to live stock, or cattle of any kind, approved Feb. 3d, 1877, 
upon which said complaint is based, is unconstitutional 
and void. 4th. Said act impairs the franchise’ of defendant, 
given by its charter, and is therefore void. 

The demurrer was sustained, and leave given to amend the 
complaint so as to show that the cause of action arose and 
was occasioned by reason of defendant’s negligence. Issue 
was joined upon the amended complaint. 

The case was submitted to the jury upon an agreed state- 
ment of the facts which, from the view taken of the case, need 
not be noted. 

The defendant’s counsel requested the court, in writing, to 
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give the following charges: 1st. The act to define and reg- 
ulate the responsibility of railroads for damages to live stock, 
or cattle of any kind, approved February 3d, 1877, is uncon- 
stitutional and void. 2d. Said act impairs the franchise 
granted to defendant by its cuarter, and is, therefore, viola- 
tive of the Constitution of the United States, and void; 
which charges the court gave, and plaintiff excepted. 

The ruling of the court in sustaining the demurrer, and 
giving said charges, is now assigned as error. 


H. C. Butxock, for appellant. 
Rice, Jones & WILEY, contra. 
No briefs came to Reporter. 


STONE, J.—1. In pronouncing on the constitutionality of 
an act of the legislature, the court necessarily passes judg- 
ment on the legality of an act which has received the sanc- 
tion of a co-ordinate department of the government. Hence, 
the courts approach such inquiry with a due sense of its 
magnitute “a solemnity, and indulge the presumption that 
the enactment in question is constitutional, until clearly con- 
= to the contrary.—See Sadler v. Langham, 30 Ala. 
311. 

2. The only question of importance presented by this 
record, arises on the constitutionality vel non of the first sec- 
tion of the act “To define and regulate the responsibility of 
railroads for damage to live stock or cattle of any kind,” ap- 
proved February 3, 1877.—Pamph. Acts, 54. That section 
enacts, “ That from and after the passage of this act, all cor- 
porations, person or persons, owning or controlling any rail- 
road in this State, shall be liable for all damages to live 
stock, or cattle of any kind, caused by locomotives or rail- 
road cars.” This statute declares that railroad corporations 
shall be liable, and make compensation to the owner, for all 
damages to live stock caused by their locomotives or trains, 
without any reference to the skill or diligence with which the 
train is operated. It results that no matter what care, pru- 
dence, watchfulness and skilled knowledge those having 
charge of a train may employ, still, if damage to live stock 
be caused by the train, the railroad corporation is responsi- 
ble, unless. the person owning such live stock contribute to 
the injury; but permitting live stock to run at large, shall 
not be considered as contributing to such injury.—Section 3 
of the act. It is obvious that under this statute, the highest 


diligence could not avoid frequent injuries to live stock, 
VoL. LVI. 
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for which the corporation would be held accountable, if the 
act be constitutional. Two facts, and two only, are required 
to be shown, to authorize a recovery: ownership of the 
property, and injury by the locomotive or cars of the rail- 
road. The graver inquiry of capacity and diligence in the 
conduct of the train, the law assumes to determine or dis- 

ense with. Is this “due process of law,” under section 7 
of the declaration of rights ? 

3. The act “To define and regulate the liability of rail- 
road companies,” approved February 10, 1852—Pamph. Acts, 
45—is not distinguishable, on the question we are consider- 
ing, from the act of 1877, supra. In Nashville & Chat. R. R. 
Co. v. Peacock, 25 Ala. 229, that statute came up for consid- 
eration, but the constitutionality of the act was not ques- 
tioned in argument, or considered by the court. Our pre- 
decessor, however, did not interpret the statute as fixing in- 
evitable liability on the railroad, whether the officers did 
their duty or not. The court said, “If there are any cir- 
cumstances which tend to show that the killing was the 
result of accident, which could not: have been controlled b 
the company by the exercise of the greatest degree of dili- 
gence and care on the part of their agents, this may be shown 
in defense ; and if this is not satisfactorily done, the plain- 
tiff is entitled to recover.” The result of this ruling was to 
hold that the fact of injury to live stock by a railroad train, 
created only a prima facia liability. We do not think this 
was a fair and natural interpretation of the language em- 
argon by the legislature. They intended to declare an abso- 
ute liability. 

4. In Memphis & Charleston Railroad Co. v. Bibb, 37 Ala. 
699, we considered the act of February 10, 1852, swpra, in 
connection with the later statute, February 6, 1858, and held 
that the latter enactment repealed the former so far, as to 
leave it for the jury to determine whether damage to stock, 
caused by the train, was chargeable to negligence or failure 
to conform to statutory requirements on the part of the rail- 
road employees. Still, the first section of the act of 1852 
was carried into, and constitutes section 1406 of the Revised 
Code, and is made section 1704 of the Code of 1876. And 
the first section of the act of February 3, 1877, copied above, 
is also carried into the Code of 1876, and constitutes section 
1710 of said Code. It would seem that the act of 1877, sec- 
tions 1710-11-12-13-14-15 of the Code of 1876, necessarily 
—— and repealed sections 1704-5-6-7-8-9 of the same 

‘ode. 

5. Judge Cooley, in his work on Constitutional Limitations, 

quotes with commendation the powerful and lucid definition 
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of the phrase, ‘due process of law, as given by Mr. Web- 
ster in the great case of Dartmouth College v. Woodward, 4 
Wheat. 518, 581, as follows: “ By the law of the land is most 
clearly intended the general law ; a law which hears before 
it condemns ; which proceeds upon inquiry, and renders 
judgment only after trial.- The meaning is, that every citi- 
zen shall hold his life, liberty, property, and immunities un- 
der the protection of the general rules which govern society. 
Everything which may pass under the form of an enactment 
is not, therefore, to be considered the law of the land. [If 
this were so, acts of attainder, bills of pains and _ penalties, 
acts of confiscation, acts reversing judgments, and acts 
directly transferring one man’s estate to another, legislative 
judgments, decrees, and forfeitures, in all possible forms, 
would be the law of the land. Such a strange construction 
would render constitutional provisions of the highest impor- 
tance completely inoperative and void. . . Judges would 
sit to execute legislative judgments and decrees ; not to de- 
clare the law, or to administer the justice of the country,” 
In another place, during the same argument, speaking of the 
powers of the legislature, and their separation from the judi- 
cial functions of the government, he said, “ It {the legisla- 
ture| shall not judge by act; it shall not decide by uct ; it 
shall not deprive by uct; but it shall leave all these things to 
be tried and adjudged by the law of the land.” 

In the case of [Hoke v. Henderson, 4 Dev. Law, 1, 15, Chief 
Justice Rurrin said, “The terms, ‘law of the land,’ do not 
mean merely an act of the general assembly. If they did, 
every restriction upon the legislative authority would be at 
once abrogated. Por what more can the citizen suffer, than 
to be taken, imprisoned, disseized of his freehold, liberties 
and privileges ; be outlawed, exiled and destroyed ; and be 
deprived of his property, his liberty and his life, without 
crime? Yet all this he may suffer, if an act of assembly 
simply denouncing those penalties on particular persons, or 
a particular class of persons, be, in itself, a law of the land 
within the sense of the constitution; for what is, in that 
sense, the law of the land, must be duly observed by all, and 
enforced by the courts. . . . The clause itself means 
that such legislative acts, as profess in themselves directly 
to punish persons, or to deprive the citizen of his property, - 
without trial before the judicial tribunals, and a decision 
upon the matter of right, as determined by the laws under 
which it rested, according to the course, mode and usages of 
the common law as derived from our forefathers, are not 
effectually ‘laws of the land,’ for those purposes.” 


“Dve process of law undoubtedly means, in the due course 
Vou. LVI, 
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of legal proceedings, according to those rules and forms 
which have been established for the protection of private 
rights. . . They were intended to secure tie individual 
from the arbitrary exercise of the powers of government, 
unrestrained by the established principles of private rights 
and distributive justice.”—Cooley Cons. Lim. 355. 

Due process of law implies the right of the person affected 
thereby to be present before the tribunal which pronounces 
judgment upon the question ot life, liberty, or property, in 
its most comprehensive sense ; to be heard, by testimony or 
otherwise, and to have the right of controverting, by proof, 
every material fact which bears on the — of right in 
the matter involved. If any question of fact or liability be 
conclusively presumed against him, this is not due process of 
law. 

We have held that it is within the power of legislation to 
declare that certain proofs shall be prima facie evidence of 
specified facts. But, at the same time, we decided that the 
legislature could not constitutionally ordain that such proofs 
should be conclusive evidence of material facts in contro- 
versy. The first is a mere rule of evidence. The last has 
been characterized as ‘a confiscation of property.’—See 
Stoudenmire v. Brown, 48 Ala. 699; Davis v. Minge, 56 Ala. 121; 
Oliver v. Robinson, at present term. 

We have said above that the statute under discussion dis- 
penses with all proof of the most material element of the 
wrong it seeks to redress. It declares that the railroad cor- 
poration shall make reparation for an injury inflicted in the 
authorized prosecution of its lawful business, without a sem- 
blance of fault, negligence, or want of skill in its employes ; 
an injury, which no human prudence or foresight could pre- 
vent; and yet, the statute will not allow the railroad to ex- 
culpate itself, by proof of the highest qualifications and most 
watchfyl vigilance. This falls short of due process of law. 
We have heretofore declared a rule which exacts from rail- 
road corporations a high degree of skill and diligence, to 
prevent injury to persons and property.—See Tanner v. Lou- 
asville & Nashville R. R. Co.; Sav. & Memph. R. R. Co. v. 
Shearer, and S. & N. R. BR. Co. v. Sullivan, at the present 
term. We have no wish to modify that rule. But when 
these very useful corporations conform to this. strict rule of 
diligence, we can perceive no reason, in law or morals, for 
holding them to a stricter measure of accountability for in- 
evitable misfortunes, than would be exacted from natural 
persons for injuries which result from unavoidable accident ; 
or accidents which no human prudence can foresee or avert. 

It results, from what we have said above, that the Circuit 
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Court did not err in sustaining the demurrer to the com- 
plaint as first filed, and did not err in the charges given. 
Affirmed. 


Smith etal. v. Gayle. 
Action of Trespass quare clausum fregit. 


1. Ejectment commenced against parties in possession.— Ejectment is a pos- 
sessory action, and since it operates only on the possession, it must be com. 
menced against the person in possession. 

2. Same; defendants to action; who affected by judgment.-—If the tenant in 
possession is not made a defendant, he can not be ejected under a writ of 
habere facias, issued on the judgment; and if the tenant only is sued, the judg- 
ment against him is not evidence against his landlord, unless the latter’ was 
joined with the tenant in defense; but all persons who enter into possession 
pending the suit, are bound by the judgment; and if the landlord, not being 
made a defendant, receives possession, pending the suit, from the tenant, who 
alone is sued out, he (the landlord) may be turned out under the writ of posses- 
sion. 

3. Authority of attorney to superiniend execution of process.—In this State an 
attorney has a general authority to superintend and direct the execution of 
process issued on judgments which he has obtained for his clients, and may 
lawfully give such instructions to the officer executing it, as could be given by 
his client, and the procsss will protect him to the extent that it would protect 
his client. 

4. Action jomt or several, against several trespassers.—-If several persons 
commit a trespass, the injured party may sue them jointly or severally; yet he 
can have but one satisfaction “ 

6. Same; satisfaction by one trespasser as affecting others. —A release to one 
joint trespasser, or acceptance of satisfaction trom one, discharges all; but an 
acceptance of partial satisfaction from one, and a receipt or release to that 
extent, (having effect according to the intention of the parties, Rev. Code, 
§ 2625,) is only available to the other defendants as partial satisfaction. 


AppEAL from the Circuit Court of Bullock. 

Tried before the Hon. H. D. Ciayron. 

This was an action of trespass, quare cluusum /regit, brought 
by appellee, Amaranth L. Gayle, against appellants, James 
Q. Smith and Thomas W. Armstrong. The complaint is in 
tue usual form, with some circumstances of aggravation 
alleged. Pleas puis darrein continuance, were interposed to 
said complaint, to which pleas the plaintiffs filed a replica- 
tion. Demurrers to the replication were interposed and 
overruled, and issue was then taken on the replication. 

The appellee was the widow of one Matt. Gayle, who died 
in 1867. During and since her marriage, she had occupied 
the premises described in the complaint, and no dower 
had been assigned her as the widow of said Matt. Gayle. 
One L. J. Bryan, as U. S. Deputy Marshal, in June, 1867, 
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had in hand, from the U.S. District Court for the Middle 
District of Alabama, a writ of possession, which was pro- 
duced, commanding him to “deliver to John W. Harper pos- 
session of the lands and tenements recovered of Peyton S. 
Graves, George W. Gayle and M. H. Scoggins, by judgment 
in said court, at the spring term commencing in May, 1867 ; 
(which lands are the same as described in the complaint.”) 
The writ further commanded said deputy, to have made out 
of the goods and chattels, lands and tenements, of said par- 
ties, the sum of damages and costs. Said deputy went, with 
one Thomas W. Armstrong, to execute said writ and deliver 
the possession of said premises to Armstrong as the agent 
of said Harper. The plaintiff was occupying the dwelling 
house on said lands—also, said Scoggins, one of the defend- 
ants. Said deputy informed the appellant (plaintiff), that 
he was such deputy, and had come in that capacity to take 
possession and deliver the premises to said Armstrong, as 
the agent of Harper; and handed her said writ, but she 
refused to surrender possession. Said deputy then went to 
Montgomery to see defendant Smith, the attorney of Harper, 
and get instructions. Whereupon, Smith wrote the following: 
“Permit Mrs. Gayle to occupy sufficient rooms in the dwell 
ing house—the balance to be delivered up to Scoggins and 
Armstrong, with keys. Get possession of the office, move 
out the furniture, and deliver possession and the keys to 
Armstrong. Get keys of warehouse and deliver same to 
Armstrong. Take list of articles there until I notify owner 
to take them away.” The deputy asked Smith what he 
should do if resisted, and Smith replied, “You must execute 
the writ.” With these instructions and the writ, said deputy 
went, in company with Armstrong and another party, the 
next day, and showed the plaintiff his instructions, and she 
refused to surrender, but said that if said deputy came to 
use force—said deputy replying that he was prepared to use 
force if necessary—she would yield. Upon this the furni- 
ture was removed and the instructions of Smith carried out. 
Plaintiff’s furniture was removed and she left the same day. 
Armstrong took and remained in possession until the trial. 

Defendants introduced in evidence the transcript from the 
U.S. Court of the recovery of judgment for said lands, as 
set out in the writ. They also introduced evidence tending 
to show that the plaintiff had rented (let) the premises, after 
her husband’s death, to her son and another person “for the 
rest of the year 1867,” and that they, as her tenants, were in 
possession at the time said suit of Harper was commenced 
in the U. S. Court, and also at the time said deputy levied 
his writ and took possession. 
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Smith, as the attorney of Harper, was never on the prem- 
ises, and had no further connection with the trespass than is 
shown above; said Armstrong was appointed by him as 
the agent of Harper, and he had no control over him after 
said appointmert, nor had exercised any control over the 
ney The defendants further introduced evidence of a 

ill filed by plaintiff against Harper aad Armstrong, by 
which she recovered her dower in said premises. On the 
3d day of February, 1876, said Harper paid her $3,000, for 
which she executed an instrument releasing and giving up 
all claim to her interest, &c., in said premises, but not to 
prevent her from asserting or recovering in any suit, from 
said Armstrong, the difference between said $3,000 and the 
amount of judgment recovered by her against said Harper 
and Armstrong. 

The court charged the jury—the defendant excepting— 
that “the writ of possession in the hands of the deputy mar- 
shal did not authorize the defendant Smith or Armstrong to 
have Mrs. Gayle put out of possession of the premises.” The 
giving of which charge, with other rulings of the court, is 
now assigned as error. 


Rice, Jones & WiLEy, and Eimore & Gunter, for appellants. 
1. The charge given by the court should have been refused. 
Smith’s authority, as the attorney for the Harpers, continued 
for the purpose of controlling the process for the execution 
of the judgment.—Albertson, Douglas «& Co. v. Goldsby, 28 
Ala. 711. Tie charge ignored all the evidence in favor of 
defendants, and assumed as true every thing in favor of the 
plaintiff, and was calculated to mislead. 

2. The general rule is, that a release to one of several co- 
debtors or co-obligors is a discharge of all, whether in judg- 
ment or not, and so of a satisfaction of the demand. This 
rule extends also to torts.—Moreton’s case, Croke’s Eliz. 30; 
Cocke v. Jenner, Hobart, (Mar.) 66; Parker v. Lawrence, Ib. 
70; Kiffin v. Willis, 4 Mod. 379; Knickerbocker v. Colver, 8 
Cow. 111; Gould v. Gould, 4 N. H. 173; Abel v. Forque, 1 
Root (Conn.) 502; Brown v. Marsh, 7 Vt. 327; Eastman v. 
Grant, 34 Ib. 387; Gilpatrick v. Hunter, 11 Shepley, 18: Allen 
v. Craig, 2 Gr. (N. J.) 102; Benjamin v. McConnell, 4 Gil. (Tll.) 
536; Rice v. Webster, 18 Til. 331; Ellis v. Bitzer, 2 Hane (Ohio), 
293; Ayre v. Ashmead, 31 Conn. 447; Stone v. Dickenson, 7 
Allen, 26. 

3. As to the reservation in the release, and in the decree, 
to proceed against Armstrong to collect the balance of the 
joint decree, it is void. If a gift or grant be made, with a 


proviso or condition inconsistent with or repugnant to it, the 
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proviso or condition is void. The same principle applies to 
a release.—Benjamin v. McConnell, 4 Gilman, 536; Rice v. 
Webster, 18 Ill. 381; Lilis v. Bitzer, 2 Hammond, 293; Ayre 
y. Ashmead, 31 Conn. 447; Allen v. Craig, 2 Green. 102. 

4. There can be but one satisfaction for one trespass. 
Though committed by a dozen, it is still but one trespass.— 
Layman v. Hendrix, 1 Ala. 212; Fire, Mar. Ins. Co. v. Coch- 
ran, 27 Ala. 228. 


T. H. Warts and D. S. Troy, with whom was H. C. Tomp- 
Kins, contra.—l. The charge given by the court was correct ; 
there was nothing in the writ of possession which author- 
ized the marshal to put Mrs. Gayle out of possession of the 
premises. The suit was not against her, the writ did not 
name her.—See Gayle v. Smith et al. June term, 1874. 

2. Under the most favorable circumstances the defendants 
- were only entitled to a deduction for the amount actually 
paid by Harper, viz: $3,000.—See Snow v. Chandler, 10N. H. 
92,94; Chamberlin v. Murphy et al. 41 Vt.110-120 ; 1 Wat. on 
Trespass, p. 72, § 67, and notes on p. 73. 

3. The settlement with Harper does not raise the question 
of release of the cause of action set forth in the complaint in 
this case. ; 

4. The question whether the release operated as a full dis- 
charge to Armstrong of the amount of the decree in chancery 
or only to a satisfaction pro tanto, is not really now involved 
in this case. For the plaintiff, by order of the court, treated 
the payment of the $3,000 as a full satisfaction of that decree, 
and, the decree thus satisfied, a pro tanto satisfaction of the 
damages plaintiff had a right to recover in this action of 
trespass. No damages except those resulting from the con- 
tinued use and occupation of the premises were Sis uted, either 
by the pleas or by the charges.asked. As to all other dam- 
ages, there was no defense interposed by plea or by any 
charge refused. In this action of trespass the amount of the 
rents, income and profits, could not be recovered.—See Sedg- 
wick on Damages, 148, and authorities cited. 

5. In this case the pleas did not go in bar of the action, 
but the recovery of plaintiff in the chancery suit and the 
payment of the $3,000 by Harper, were pleaded in mitigation 
of damages. The point made by appellant’s counsel does 
not arise here, for the pleas did not raise the issue as to the 
effect of the release to Harper on this action of trespass 
quare clausum fregit. 


BRICKELL, C. J.—This cause was before this court at 
the June term, 1874. The material question then presented 











604 SUPREME COURT (Dec. Term, 


[Smith et al. v. Gayle.] 


and decided was, that the record of the judgment in the eject. 
ment suit in the United States Circuit Court in favor of Har. 
per against Graves, Scoggins and Gayle, who were tenants 
of the appellee, was aot evidence against the appellee of the 
right of the plaintiff therein to recover, and the writ of pos- 
session issuing on that judgment did not authorize her eject- 
ment from the premises. 

The record now presents a different state of facts and a 
different question. The appellants, as we are informed by 
the bill of exceptions, introduced evidence tending to show 
that, prior to the institution of the ejectment suit, the appel- 
lee had rented the premises for the year 1867 to George Wat 
Gayle and Thomas F. Graves, who, with Scoggins, the other 
defendant in that suit, were in possession when the suit was 
commenced, when judgment was rendered therein, and when 
the writ of possession was executed by ejecting them and the 
appellee, the term of renting not having expired. The evi- 
dence on this point, the bill of exceptions states, was con- 
flicting. 

A recovery in ejectment, or in a real action under the Code, 
like judgments in personal actions, binds only parties and 
privies.—C heval v. Reinicker, 11 Wheat. 280 (S. C. 2 Pet. 163); 
Ainslie v. Mayor of New York, 1 Barb. 168. A judgment 
against a tenant, is not evidence against the landlord, unless 
he was admitted to defend, or in fact joined with the tenant 
in making defense.-—Hunter v. Britts, 3 Camp. 455; Ryan v. 
Rippey, 25 Wend. 432; Leland v. Toney, 6 Hill. 328. As be- 
tween the parties, the effect of the judgment is to put the 
plaintiff in possession ; the point decided is, that he has a 
title to the possession, better than that of either or all of the 
defendants.— Atkins v. Horde, 1 Burr. 113-114; Chapman v. 
Armstead, 4 Munf. 397. The action is possessory, and as it 
operates alone on the possession, it must be commenced 
against the parties in possession.—Tyler on Ejectment, 4i1; 
Bonner v. Greenlee, 6 Ala. 411. A tenant in possession, at 
and anterior to the commencement of the suit, if he is not 
made a party defendant to the suit, can not be ejected by the 
writ of possession, issuing on the judgment. He is a stranger 
to the judgment, and if in the execution of the writ of pos- 
session, he is ousted, the court from which the writ issues, 
will on proper application restore him.—Ex parle Reynolds, 
1 Caines, 500; Howard v. Kennedy, 4 Ala. 592; Hall v. Hil- 
liard, 6 Ala. 43. But all persons entering under, or acquiring 
an interest from, or entering by collusion with the defendants, 
subsequent to the commencement of the suit, are privies 
bound by the judgment.— Hickman v. Dale, 7 Yerg. 149; Wal- 
ler v. Huff, 3 Sneed, 82; Jones v. Childs, 2 Dana, 25; Jackson 
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v. Tuttle, 9 Cowan, 233; Howard v. Kennedy, 4 Ala. 592, A 
landlord receiving possession from the tenant, pendente lite, is 
subject to be dispossessed by the writ of possession, which 
may issue against the tenant.—Freeman on J udgments, § 171. 
The principle is, that a party having a distinct possession of 
the premises, at the commencenent of the suit, if that pos- 
session is to be disturbed by the judgment and writ of pos- 
session, must have an opportunity to defend, or he can not 
be dispossessed. If he has not such possession—if that 
resides in the tenants, who are made defendants, and pend- 
ing the suit he acquires possession, he is a py bound by 
the judgment, and subject to be dispossessed by the writ of 
habere facias. The title and the right of possession may reside 
in him, but he must yield to the judgment, and when the 
plaintiff is put in possession, resort to his action of eject- 
ment, or other appropriate remedy, to assert and enforce his 
right. Asis said in Howard v. Kennedy, supra, “if the law’ 
were otherwise, it would be in the power of the defendant, 
by changes of possession, to protract the litigation intermin- 
ably.” In an action by the landlord, for the recovery of pos- 
session, the judgment against the tenant would not be evi- 
dence; it would be res inter alias acte, as was heretofore 
decided in this cause, It is the fact of entry into possession 
which converts him into a privy, affected and bound by the 
judgment therein rendered, so far as its execution is con- 
cerned. 

An attorney, in this State, has a general authority to super- 
intend and direct the execution of process, issuing on judg- 
ments he may have obtained for his clients.— Albertson v. 
Goldsby, 28 Ala. 711. He may give all such instructions to 
the officer having the process for execution, as the client 
could give, if personally present, and the process will afford 
him protection, to the same extent it would pretect the client. 
If the appellee had not possession of the premises at the 
commencement of the suit in ejectment; if the possession of 
the premises was then in her tenants, who were defendants 
in the suit, and the possession continued in them until the 
rendition of the judgment, the appellee subsequently enter- 
ing into possession, before their term had expired, was sub- 
ject to be dispossessed by the writ of possession. The appel- 
lant Smith, as the attorney of the plaintiff, could properly 
instruct the marshal, in the execution of the writ, to dispos- 
sess her, or any person entering into possession subsequent 
to the commencement of the suit. The charge of the court is 
erroneous, if these were the facts, as the bill of exceptions 
states, there was evidence tending to prove. The charge 
would, however, be correct, if the facts were that at the com- 
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mencement of the ejectment suit-the appellee had possession 
of the premises. Then the judgment in the ejectment suit 
would not affect her—the writ of possession would not be ap 
authority for the disturbance of her possession: and the 
‘marshal ejecting her, the plaintiff, his agent, or attorne 

commanding, encouraging, or assisting in its execution, would 
be trespassers. The effect of the charge given, is to exclude 
from the consideration of the jury, the evidence which tended . 
to show, that at the commencement of the suit in ejectment, 
the possession was iu the tenants, the defendants to that suit, 
and not in the appellee. The evidence which tended to 
establish this phase of the case, should have been submitted 
to the jury; as well as that which was in conflict with it, 
and the jury should have been instructed as to the law appli- 
cable to each state of facts. 

The general principle is well settled, that if several partici- 
pate in the commission of a trespass, the injured party may 
sue them jointly or severally, but it has never been supposed 
he could have several satisfactions. If he sues the trespass- 
ers jointly, there can not be an apportionment of damages 
among them, as the jury may suppose the one or the other 
to have been the more guilty in inflicting the wrong. There 
must in such case, be a joint, not a separate assessment of v 
damages.— Callisor v. Lemons, 2 Port. 145. If the jury should 
assess the damages severally, it would not be an irregularity 
which would avoid the verdict necessarily; it would be 
optional with the plaintiff to have the verdict set aside, and 
take a venire de novo, or he could cure the irregularity b 
electing to take the damages assessed against either defend- 
ant, and entering a nolle prosequi as to the others.—Dlann v. 
Crocheron, 20 Ala. 320. But if he takes judgment against 
each one, for the damages assessed against him, it will be 
reversed on error.——_Layman v. Hendrix, 1 Ala. 212. Whether 
several, or only one participate in the trespass, the injury is 
single, and it is compensation for the injury the law contem- 
plates. Hence, it is a general principle, that a release to 
one joint trespasser, or an acceptance of satisfaction from 
one, discharges all——1 Waterman on Trespass, 73, § 68; 2 
Greenl. Ev. $30; Stone v. Dickinson, 5 Allen, 29. The statute 
in express terms declares, that “all receipts, releases and 
discharges in writing, whether of a debt of record, or a con- 
tract under seal, or otherwise, must have effect according to 
the intention of the parties to the same.”—Rev. Code, § 2685. 
The purpose of this statute, is to relieve these instruments 
from the artificial effect sometimes imparted to them at com- 
mon law, defeating the expressed intention of the parties, or 


the purpose it was obvious they designed. If the purpose is 
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to discharge a debt due by record, or by a specialty, and 
that purpose is expressed in writing, it is not now material 
whether the writing is under seal or not; nor is it material 
though a smaller sum is accepted, than is really due. If the 
purpose is to release a part only of a demand, and not the 
whole, or one only of several jointly liable, it is a release 
only pro tanto. No other or greater effect can be given it, 
than the parties intended. A release to one of several joint 
contractors, though the creditor should retain the right to 
proceed against the others, would release them, to the extent 
that they could demand contribution from their associate 
who is released. It would have no other operation. The 
release of Harper, and the acceptance from him of three 
thousand dollars, on account of the use and occupation of the 
premises during the period she was deprived of the posses- 
sion by the trespass complained of, satisfies the plaintiff’s 
right of recovery, in this action, to that extent only. A sat- 
istaction to that extent, it is apparent the parties contem- 
plated, and so it must operate, or the plaintiff would obtain 
a double satisfaction. If any larger operation was given it, 
the intention of the parties would be defeated. Harper 
stipulated for his own release, not for the release of the de- 
fendants to this suit, It was partial, not entire satisfaction, 
he proposed to make, and the plaintiff agreed to accept. 
The present defendants are benefited, not wronged. Contri- 
bution from Harper they could not have compelled, and 
their liability is lessened by the payment he has made, and 
the plaintiff has accepted. If the release had been intended 
to cover the entire cause of action embraced in the com- 
plaint—if it had been intended to accept the sum paid, in 
full satisfaction, such would be its operation, and all who 
participated in the trespass would be discharged. But it was 
partial compensation, for the loss of the use and occupation, 
and the discharge of Harper only, that was intended, and 
beyond that it is not available to the present defendants— 
Snow v. Chandler, 10 N. H. 62; Chamberlain v. Murphy, 41 
Vermont, 110. 

The judgment must be reversed and the cause remanded. 
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Sternau et al. v. Marx. 


Action for Slander. 


1. Jwilgment on demurrer; when not revisable on appeal.—A judgment on 
demurrer can not be revised on appeal if it is shown only by the bill of excep. 
tions. 

2. Action for slander; what may be shown in defense.—In an action for 
slander, in falsely and maliciously charging one with having committed a 
crime, the defendant may show the circumstances, in reference to which the 
words were spoken, to negative the intention to impute crime, which the 
words themselves may import. 

3. Same; what material; words construed by court and jury.—It is not the 
meaning ot the person using the words, but the sense in which the words are 
understood by the parties to whom spoken —takiug them in their ordinary sig- 
nification—that is material; and it is for the court and jury to construe the 
words; and—the words being unambiguous—-a witness can not be allowed to 
state what meaning the defendant intended to convey by them. 

4. Intention of party; how arrived at, if material.—When the intention of a 
party is material, it must be collected from the act dune, in connection with 
the surrounding circumstances, and accompanying declarations. It is an 
inference drawn by the jury and not a fact to which a witness may testify, 


AppEaL from the Cireuit Court of Macon. 

Tried before the Hon. Jas. E. Coss. 

Action was brought by Simon Marx, appellee, against 
Henry Sternau and his wife, Sarah Sternau, for $10,000, for— 
as alleged—“falsely and maliciously charging the plaintiff 
with the crime of embezzlement, by speaking of and con- 
cerning him in the presence of divers persons, under the 
following circumstances: The plaintiff, who was a clerk in 
the store of the defendant, Henry Sternau, had sold a pair 
of shoes from said store to one Simon Oppenheimer ; the 
defendant, Sarah Sternau, afterwards saw the said shoes on 
the feet of the wife of the said Simon Oppenheimer, and 
said to her that if she (the said defendant) had not seen 
them, the said defendant would never have received a cent 
for them, meaning that the plaintiff had embezzled the said 
shoes from the said store of Henry Sternau, and that the 
latter would never have known of it, but for the accident 
which enabled the said Sarah Sternau to discover them on 
the feet of the said wife ot Simon Oppenheimer.” 

The bill of exceptions recites that the defendant demurred 
to the complaint—stating the grounds—and the demurrer 
was overruled. The demurrer and ruling thereon does not 
elsewhere xa in the record. 


The defendants offered and read in evidence the deposi- 
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tions of Mrs. Sternau ; after which the court, upon motion 
of the plaintiff—the defendant excepting—ordered to be 
stricken out, and excluded from the jury, the portion of said 
deposition, which contains her answer, as follows: [After 
referring to the fact of having told Mrs. Oppenheimer that 
if she (defendant) had not seen the shoes on her (Mrs. O’s) 
feet, she swore “we (she and her husband) would not have been 
paid for them,| meaning, thereby, that as they had not been 
charged, and she being under the impression that the shoes 
came from her husband’s store, and as already some five 
days had elapsed since the purchase of the shoes, and 
neither Marx nor Mr. Oppenheimer had said a word about 
them, and as Marx was going to leave in a few days and had 
seemingly forgotten the sale of the shoes, or thought them 
paid for by Mr. Oppenheimer, and there was not much 
chance of his ever making a charge for them, as the matter 
might be entirely forgotten.” 

Appellants now assign as error: 1. Overruling the de- 
murrer; 2. Striking out the testimony aforesaid of Mrs. 
Sternau. 


S. B. Pane, for appellants.—1. The court below erred in 
overruling the demurrer to the first count in the complaint. 
The words used aré as follows: “The plaintiff, who was a 
clerk in the store of the defendant, Henry Sternau, had sold 
a pair of shoes from said store to one Simon Oppenheimer ; 
the defendant, Sarah Sternau, afterwards saw the said shoes 
on the feet of the wife of the said Simon Oppenheimer, and 
said to her, that if she (the said defendant) had not have 
seen them, the said defendants would never have received a 
cent for them”—meaning, &c. The words charged to have 
been used by one of the defendants may have referred to 
the unwillingness or inability of Oppenheimer to pay for the 
shoes, or to the failure or neglect of Marx, the appellee, to 
charge them—they do not imply or convey the idea of an 
indictable offense—and are not in themselves slanderous. 
The office of an innuendo is to affirm the words spoken or 
published, and it can not enlarge their meaning.— Henderson 
v. Hale, 19 Ala. 154; Robinson v. Drummond, 24 Ala. 174; 
Kirksey v. Fike, 29 Ala. 206. 

_2. The court erred in excluding from the jury that por- 
tion of the evidence of one of the plaintiffs, as shown by 
the bill of exceptions. The evidence excluded went directly 
to show the facts and circumstances in reference to which 
the words were spoken, and that she did not thereby intend 
to impute the crime to plaintiff (in the court below), which, 
standing alone, they might naturally import.— Williamson v. 

(39 
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Cawley, 18 Ala. 206. If the testimony excluded from the 
jury showed, or had a tendency to show, that the words used 
were spoken in reference to a transaction which could not 
amount to the imputation of a crime, defendants had a right 
to such proof, and it would have protected them from all 
legal consequences, except those resulting from special 
damage.— Wright v. Lindsay, 20 Ala. 428. 


ABERCROMBIE & GRAHAM, contra.—l. Judgments upon 
demurrers, not shown otherwise than by recitals in the bill 
of exceptions, can not be revised on appeal.— Pound et al. v. 
Hamner, Head Notes Supreme Court, December term, 1876. 
See, also, Covington County v. Kenney, 45 Ala. 176; Ware, 
Adm’r, v. St. Louis Bagging & Rope Co. 47 Ala. 667. 

2. There was no error in suppressing that portion of the 
deposition of Mrs. Sternau which stated what she meant in 
uttering the words charged to be slanderous. The meaning 
of the witness, in such utterance, was the very issue for the 
jury to try.—2 Greenleaf Ev. § 417. 


BRICKELL, C. J—1. Repeated decisions have settled 
that a judgment on demurrer is not open to revision if it is 
shown only by the bill of exceptions. 

2. It was competent for the defendants to have shown 
the facts and circumstances, in reference to which the words 
were spoken, for these often negative the intention to impute 
crime, which the words themselves may import.— Williams 
v. Cawley, 18 Ala. 206. 

3. The evidence offered extended beyond this—to proof 
by the wife of what she meant by the words. It was not 
her meaning, but the sense in which the words were under- 
stood by the persons to whom they were spoken, taking them 
in their ordinary signification, that is material. If to them, 
the words so taken and construed, in reference to the facts 
and circumstances under which they were spoken, import an 
accusation of crime, their injurious and actionable quality 
is not lessened because she did not intend they should be so 
taken and accepted. It was for the court and jury to con- 
strue the words, and no witness could be allowed, the words 
being unambiguous, to state what meaning the defendant 
intended to convey by them.—Townsend on Libel & 
Slander, § 384. 

4. When the intention of a party is material, it must be 
collected from the act done, in connection with the surround- 
ing circumstances, and accompanying declarations. It is an 
inference drawn by the jury, and not a fact to which a 
witness may testify.— Whetstone v. Br. Bank of Montgomery, 


Vou. Lym. 
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9 Ala. 875. There was no error in the exclusion of the 
evidence, and the judgment must be affirmed. 


Berdeaux vw. Davis. 
Action jor Slander. 


1. Count in action for slander ; what not demurrable.—In an action for slan- 
der a count averring that the defendant falsely and maliciously charged the 
plaintiff, in the presence of others, as having “tried” tosteal, &c., “but could 
not,” is equivalent to having charged him with an ‘‘ attempt” to commit lar- 
ceny, &c., and is not demurrable on that ground. 

2. Attempt to commito fferse, misdemeanor; charge of, actionable.—The at- 
tempt to commit a felony or misdemeanor, isa misdemeanor; an attempt to 
commit larceny involves moral turpitude, and such offense is indictable and 
punishable by fine, imprisonment, or hard labor; hence, a charge of such 
offense is actionable per se. 


AppgaL from the Circuit Court of Crenshaw. 

Tried before the Hon. Jonn K. Henry. 

William J. Berdeaux, appellant, brought this suit against 
' Evrit Davis, appellee, for $20,000 damages, alleging in one 
count of the complaint that said defendant “falsely and ma- 
liciously charged the plaintiff with an attempt to commit 
larceny by speaking of, and concerning him, in the presence 
of divers persons, in substance as follows: “ William J. Ber- 
deaux tried to steal Tobe Ready’s hog, but he could not do 
it,” &c. To this count the plaintiff demurred on the grounds 
that “said charge does not contain an express imputation of 
felony or of any crime or misdemeanor which is infamous, 
and there is no averment that an attempt to commit a lar- 
ceny is an infamous crime, andthe words therein alleged are 
not actionable within themselves.” The court, upon hearing, 
sustained the demurrer, which ruling is now assigned as 
error. 


W. D. Rozerts, and J. M. Wurrenean, for appellant.— Words 
are actionable when they would subject the party to indict- 
ment, when infamous and involving moral turpitude.—See 
Towns. on Slander and Libel, 154. The attempt to commit a 
larceny is an offense for which the party may be indicted and 
convicted._See Revised Code, 4199; Bishop Crim. Law, 
683 ; The State v. Murphy, 6 Ala. 765; State v. Wolfe, 41 Ala. 
412. An offense is infamous when humiliating and disgrace- 
ful punishment may be inflicted. Attempt to commit a felony 
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or a misdemeanor was a misdemeanor at common law, and 

unishable by fine, imprisonment in county jail, or hard 
abor for the county.—See Revised Code, 3754, in connection 
with 4199, and the authorities above cited. 


GamsBLp & Bone, and J. W. Posey, contra.—The attempt 
of the plaintiff is to allege oral slander, and in order to ren- 
der the words actionable, he must charge the commission of 
an offense indictable by law, and drawing after it an infa- 
mous punishment, or involving moral turpitude.—See Smith 
v. Gafford, 31 Ala. 45; Cobson v. Horwood, Minn. 94; Perdue 
v. Burnett, Minn. 1388; Thirmen v. Matthews, 1 Stew. 384; 
Hillhouse v. Peck, 2 Stew. & Port. 395. It is not sufficient 
that the words are armed or charged in general terms ; they 
must contain “an express imputation of some crime liable to 
punishment, some capital offense, or other infamous crime or mis- 
demeanor,’—unless this is done, the averment is insufficient. 
See Hillhouse v. Peck, supra. Do the words set out in the 
complaint contain an express imputation of some capital 
offense, or some other infamous crime or misdemeanor ? 
We insist they do not. Infamous crimes or misdemean- 
ors, are those offenses, and those only, belonging to the 
“crimen falsi”—such as forgery, perjury, and the like ; such 
as incapacitates the party from becoming a witness ; or such 
offenses as are punished capitally or by imprisonment in a 
State prison, and no other.—See Rose. Cr. Ev. (135); Bur- 
rell’s Law Dictionary, 2 vol. 72. 


STONE, J.—The attempt to commit a felony or misde- 
meanors is a misdemeanor.—Code of Ala. § 4447, and an- 
thorities cited on appellant’s brief. The word ‘try,’ as found 
in the connection ee in each count of the complaint, is 
the synonym of the word attempt.—Webster’s Dictionary. 
“Every accusation, importing the commission of a crime 
punishable by indictment, must be held presumptively to 
mean what the language used ordinarily imports.”—Code of 
1876, $2975. To affirm of another that he tried to do any- 
thing implying physical effort, is the equivalent of saying 
he attempted to do it. This is the ordinary import of the 
language. 

An attempt to commit a larceny, grand or petit, involves 
moral turpitude ; is indictable and punishable by fine and 
imprisonment, or hard labor for the county.—Code of Ala- 
bama, $$ 4447, 4904. A charge of such offense is actionable 
per se.—2 Brick. Dig. 202, § 5. 

Reversed and remanded. 

VoL. LYII. 
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Hefiin v. Rock Mills Manufacturing 
and Lumber Company. 


Proceeding by Petition for Supersedeas and Rehearing. 


1. Motion to dismiss for want of security for costs ; waiver.—If the defend- 
ant appears and pleads, or otherwise enters into defense, without moving to 
dismiss for want of security for costs, he thereby waives the objection, and 
admits himself rightly in court. 

2. Same; when such motion properly overruled.—Where the defendant ap- 
peared before the circuit judge, in a suit by petition for rehearing, and moved 
to dismiss the petition and filed demurrers—perteining solely to the suffi- 
ciency of the petition—and his motions and demurrers being overruled, ap- 
plied to the Supreme Court for mandamus to compel the circuit judge to dis- 
miss petition on the grounds contained in said motions and demurrers, and, 
after the Supreme court denied the mandamus, he made a motion in the Circuit 
Court to dismiss for want of security for costs—held, that such last motion be- 
ing made at such time, was properly overruled. (Case of Davis Avenue Rail- 

oad Co. v. Mallon, 57 Ala. 168, held to be unlike the present case in principle. ) 

3. Interlocutory ruling ; no appeal from ; mandamus proper remedy,—--There 
being no final judgment, an appeal does not lie from the interlocutory ruling 
in a suit by petition for rehearing under section 3161 of the Code of 1876, nor 
will such appeal be aided by the final judgment in the original cause; man- 
dumus is the proper remedy if the ruling was incorrect. 


AppEAL from the Circuit Court of Randolph. 

Tried before the Hon. Jonn HENDERSON. 

Action was commenced by John T. Heflin, appellant, 
against the Rock Mills Manufacturing and Lumber Com- 
pany, appellees, for seven hundred and fifty dollars, alleged 
to be due the appellant for work and labor done and _per- 
formed by him for the appellees. The defendants (appellees) 
not appearing or making defense to the complaint, judgment 
was rendered in plaintiff's (appellant’s) favor for the amount 
claimed. 

The defendants (appellees) then filed a petition for a re- 
hearing and supersedeas, under section 3161 of the Code of 
1876. Whereupon the said John T. Heflin—the defendant 
to the petition—made several motions to dismiss the peti- 
tion and filed demurrers, which motions and demurrers went 
merely to the sufficiency of the petition. The court over- 
ruled the same, and application was made to this (Supreme) 
Court for a mandamus to compel the circuit judge to dismiss 
the petition on the grounds urged in said motions and de- 
murrers. Jandamus was denied by this court. After this, 
the said defendant, Heflin, moved to dismiss this suit of pe- 





—— 
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titioner because the plaintiff (petitioner) had not given securit 
for costs; which motion the court overruled, and the defend. 
ant reserved an exception. 

The plaintiff to the original suit—the defendant to the suit 
by petition for supersedeas 4nd rehearing—now appeals from 
the interlocutory ruling of the court below, and makes the 
following among other assignments of error : 

1. Overruling the motion to dismiss the petition. 


3. Overruling the motion to dismiss for the want of security 
for costs. 
4. Overruling the demurrers. 


Joun T. HEFLIN, pro se.—1. The proceeding for rehearing 
is a suit, and surety for cost should have been given.—Ala. 
a& Tenn. R. R. Co. v. Harris, 25 Ala. 232; Hx parte Cole, 28 
Ala. 50; Ex parte Robins, 29 Ala. 71; Hx parte Morgan, 30 
Ala. 51. 

2. (From the view taken of the case by the Supreme Court, 
it becomes unimportant to set out the other points and argu- 
ments made by the brief on the other assignments of error.) 


Samira & Suiru, contra. (No brief came to Reporter.) 


STONE, J.—1. It is very questionable if we did not, at an 
early day, go too far in dismissing suits, for a failure to give 
security for costs.—See Er parte Cole, 23 Ala. 50; Ex parte 
Robbins, 29 Ala. 71; Ex parte Morgan, 30 Ala. 51. We then 
determined to carry the principle no farther, and hence we 
held, if defendants appeared and pleaded, or otherwise en- 
tered into defense, without moving to dismiss for want of 
security for costs, this was a waiver of the objection, and an 
admission that the defendant was rightly in court.— Weeks v. 
Napier, 33 Ala. 568; Duncan v. Richardson, 34 Ala. 117; 
Thompson v. Clopton, 31 Ala. 

2. The present case comes precisely within this rule. The 
defendant to the petition appeared before the circuit judge, 
and moved to dismiss the petition on several grounds, none 
of which raised the question of a want of security for costs. 
His motion was overruled, and he thereupon asked leave to 
demur to the petition on the same ose These all went 


to the sufficiency of the petition. Failing in both these mo- 
tions, he applied to this court for a mundamus to compel the 
Circuit Court to dismiss the petition, on the said grounds he 
had urged before the circuit judge. We denied the motion. 
After this, the motion was made in the Circuit Court to dis- 


miss for want of security for costs. The motion was rightly 
Vor. LVITI. ° 
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overruled. The case of Davis Avenue Railroad Company v. 
Mallon, was unlike this in principle.—57 Ala. 168. e ad- 
here to our former ruling.— x parte Heflin, 54 Ala. 95. 

3. The present suit was commenced by petition for rehear- 
ing under section 3161 of the Code of 1876. There is no 
final judgment in that suit. The final judgment in the origi- 
nal cause, to obtain a rehearing of which the present pro- 
ceedings were instituted, does not aid this appeal, which is 
taken from an interlocutory ruling in the last suit. An ap- 

eal from such ruling does not lie to this court. Mandamus 
is the remedy, if the ruling was incorrect.—Ex parte Cole, 
Ex parte Morgan, Kx parte Robbins, supra ; Steamboat Empire 
v. Ala. Coal Mining Co. 29 Ala, 698; Davis v. You, 43 Ala. 
691. 

Appeal dismissed. 


Mitehell wv. Davis. 


Action against Probate Judye to recover the Statutory Penalty 
for issuing Marriage License to Minor without the consent of 
Parent or Guardian. 


1. Amendment of complaint ; what allowable.—In a suit against 1 probate judge 
to recover the statutory penalty for issuing a marriage license illegslly, the 
complaint may be amended, under sections 3155-6-7 of the Code of 1876, by 
an alteration of the mere descriptive names of the persons to whom the license 
was issned; such alteration does not constitute a change of the parties, nor a 
change of the form of action. 

2. Complaint ; sufficiency of, —Where the marriage license mistook the names 
of the parties it authorized to marry, the man’s name being written therein 
J.L. Arnold, instead of D. L. Arnold; and the female's name being written 
Ellen, instead of Nancy Ellen, and the license being issued to these identical 
parties, a complaint, charging that the license was issued for the marriage of 
D. L. Arnold, by the name of J. L. Arnold, and Nancy Ellen Mitchell, by the 
name of Ellen Mitchell, averring the identity of the parties, is sufficient. 


AppEAL from the Cireuit Court of Randolph. 

Tried before the Hon. Joun HenpERson, 

: The original complaint filed in this cause, reads as fol- 
OWS : 

“ James C. Mitchell v. D. L. Davis, Judge of Probate: The 
plaintiff, who sues as well for the State as for himself, claims 
of the defendant, judge of probate of Randolph county, Ala- 
bama, five hundred dollars, for issuing to John A. Arnold a 
marriage license to marry one Nancy E. Mitchell, who was 
under 18 years of age, at the time of issuing such license, 
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without the consent of the parents or guardian of said Nancy 
E. Mitchell, the said Nancy not having had a former hus- 
band.” 

The complaint was afterwards amended, by adding a count, 
so as to read “the plaintiff claims, &c. (as in the original), for 
issuing to Isaac A. Arnold, alias Alonza Arnold, marriage 
license to marry one Nancy E. Mitchell, who was under 18,” 
&c. (as in the original). 

The defendant moved to strike the amended complaint, or 
second count, from the file, on the ground that it was “a rad- 
ical departure from the original complaint ;” which motion 
was granted by the court, whereupon the plaintiff asked 
leave to file the following additional count: “The plaintiff, 
who sues as well for the State of Alabama as for himself, 
claims of the said defendant, &c., . . five hundred dol- 
lars, for issuing to D. L. Arnold a marriage license to marry 
Ellen Mitchell, who was then under the age of eighteen 

ears, and a daughter of plaintiff, to-wit : on the ——— day of 

eb., 1875, without the consent of the parents or gualion 
of said Ellen. Plaintiff avers that the John A. Arnold is 
one and the same identical person mentioned in the first 
count of plaintiffs complaint, and that he is as well known 
by the name of Lonzo or Alonzo, as he is by the name of D. 
L. Arnold. And plaintiff further avers, that said Nancy E. 
Mitchell mentioned in said first count, and Ellen Mitchell, 
mentioned in said license, is identically one and the same 
erson to whom said defendant ined and delivered said 
icense to marry.” 

The plaintiff then proved the identity of said persons as 
linen and introduced the license in evidence. On motion 
of defendant, however, said license and evidence were ex- 
cluded from the jury, and exceptions reserved by plaintiff. 

The defendant then moved to take a non-suit, with leave 
to set aside the same in the Supreme Court; which was 
granted. 

The several rulings of the court, adverse to plaintiff, as 
above noted, are now assigned as error. 


Cicero D. Hupson, for appellant.—1. The court should 
have permitted the amendment offered. 

2. It was the negligence of defendant that the names of 
the parties were not correctly set out, of which he shou ld not 
be allowed to avail himself. 

3. The amendment should have been allowed to be filed, 
and, if not sufficient, to have been amended. 

4. The names of Arnold and Mitchell are in the license, 


&c., which it is insisted were sufficient to amend by. 
VoL. LVIn. 
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5. If the ruling of the judge is right, we here have a wrong 
without a remedy. 

6. The given name of the parties in the marriage license, 
&c., could be amended, and by proper averments, &c., show 
the parties for whom the license was intended, &c.—See 33 
Ala. 110, 114, 115. 


Hupson & TEAGUE, contra. (No brief came to Reporter.) 


STONE, J.—1. The amended complaint, offered in this 
case, was neither a change of a sole party plaintiff or defend- 
ant, a change of the form of action, nor an entire change of 
the cause of action. It was only a change of the descrip- 
tive names of the persons to whom the marriage license was 
issued—one of the material averments in the complaint. 
This, we think, was allowable, under our liberal statutes of 
amendments.—Code of 1876, §§ 3155-6-7; 1 Brick. Dig. 
73, 75; Roddy Thomas v. The State, at present term. 

2. The license issued in this case mistook, to some extent, 
each of the names of the parties it authorized to marry. In 
the man’s name, the initial letter D. was, by mistake, written 
J. The female’s name was written Ellen, the name by which 
she was known, instead of Nancy Ellen, her fullname. Still, 
the license was issued to these identical persons. We do not 
doubt that a complaint, charging the license was issued for 
the marriage of D. L. Arnold, by the name of J. L. Arnold, 
and Nancy Ellen Mitchell, by the name of Ellen Mitchell, 
averring the identity of the persons is sufficient. The second 
amended complaint is substantially what we have stated 
above, and is sufficient. 

The judgment of the Circuit Court is reversed, the non- 
suit set aside, and the cause remanded. 








618 — SUPREME COURT [Dec. Term, 
[Robinson v. Bullock. } 


Robinson v. Bullock. 


Action for breach of Contract. 


1. Contracts ; when void for uncertainty.—Agreements, verbal or written, 
which are so vague and indefinite in their terms, that the intention of the par- 
ties cannot be fairly and reasonably collected from them, are void, and courts 
will not undertake to give them effect. 

2. Same; how construed.—Every contract is entitled to the reasonable con- 
struction of which it is susceptible, and which will render it operative rather 
than unavailing; the law leans against the destruction of contracts because of 
uncertainty. Hence, if a contract is silent as to the time ot performance, the 
law presumes that performance must be had in a reasonable time; and what- 
ever consequence and incident is, in common sense, appurtenant to its terms, 
the parties must have understood and intended, should be attached. 

3. Same; presumption; wher complaint not demurrable ; question for the jury.— 
Where two parties entered into a contract, the one agreeing to erect and keep 
in operation a steam saw mill, for the time expressed, and the other to supply 
it with logs to keep it in operation—though the capacity of the mill is not ex- 
pressed—it is to be presumed that they intended that the mill should be ofa 
capacity reasonably adapted to carry into effect the object they had in view; 
and whether the mill is of such capacity is a matter of fact for the jury; a 
complaint, therefore, averring the erection of a mill of particular capacity, is 
not demurrable for uncertainty, for if it was not reasonably adapted to carry 
into effect the objects of the parties, that can be shown in defense 

4. Same; when complaint not demurrabdle, though contract, as alleged, appears 
uncertain, &c.—Though the contract appear uncertain and of doubtful con- 
struction, yet the complaint was beld not demurrable when it averred that a 
mill of particular capacity wes erected at the request of the party demurring— 
the parties themselves thereby placing a practical interpretation on the con- 
tract which can well be adopted as its just construction, conforming to their 
intentions. 

5. Same; partnership not created by the contract ; demurrer not aided thereby.— 
Upon principles settled in Moore v. Smith, (19 Ala. 774), and approved in 
Fail v. McRee, (36 Ala. 61), it is held that the contract in this case does not 
create u partnership; nor would the demurrer be aided if such relationship 
were created between the parties. 

6. Same; when remedy at law exclusive.—While it is a general rule that an 
action ex contractu, at law, is not maintainable between partners or partnership 
transactions, yet they may sue each other for the breach of distinct, positive 
stipulations binding on one only, contained in the partnership agreement. In 
such cases, the necessity of an account of the partnership transactions, not 
being involved, the remedy at law is generally exclusive. 


APPEAL from the Circuit Court of Macon. 

Tried before the Hon. Jonn HENDERSON. 

The appellant, John L. Robinson, brought suit against ap- 
pellee, D. A. Bullock, upon the following complaint: “The 
plaintiff claims of the defendant eighty thousand dollars for 
the breach of an agreement entered into by her on the 13th 
of November, 1865, in substance as follows, to-wit: ‘The 


State of Alabama, Macon county. This memorandum of 
VoL, Lvut. 
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eement made and entered into this, the thirteenth day of 
Tovember, A. D., 1865, between John L. Robinson, of the 
first part, and Mrs. D. A. Bullock, of the other part, both of 
said county and State, witnesseth, that for and in considera- 
tion of the fact that said John L. Robinson shall erect and 
put in order a steam saw mill, at or near Cross Keys, in said 
county, the said Mrs. Bullock agrees to furnish saw-logs to 
said mill for five years next ensuing the date of this instru- 
ment, said logs to be furnished daily to said mill or in such 
way as to keep the mill constantly running. Said Mrs. Bul- 
lock agrees, also, to furnish wood for running said mill ; said 
Robinson also covenanting and agreeing to superintend said 
mill and the cutting and hauling stocks necessary for the 
supply of said mill. It is also understood and agreed be- 
tween the parties that the lumber be equally divided between 
them at the mill, or the proceeds thereof be equally divided 
between them after sale of the lumber. In witness whereof, 
the said John L. Robinson and Mrs. D. A. Bullock have 
hereunto set their hands and seals. (Signed), J. L. Robin- 
son, D. A. Bullock. Attest: W. B. Boyd, A. B. Fannin. 
(The saw mill is to be located upon the said D. A. Bullock’s 
land, near Cross Keys, Macon county. Altest: W.B. Boyd 
and A. B. Fannin).’ .Yet, although the plaintiff has com- 
plied, on his part, with all the provisions, according to the 
stipulations of said agreement, and did erect and put in run- 
ning order, a steam saw mill upon the lands of said defend- 
ant, near Cross Keys, in Macon county, Alabama, to-wit: 
with capacity to cut from eight to twelve thousand feet of 
lumber per day, and did erect houses and improvements, 
preparatory to the running of said mill and converting the 
saw-logs into lumber, in the county aforesaid, on the 1st day 
of June, 1868, at very great expense, to-wit: $20,000, and did, 
in all things, comply with his part of the said agreement, yet 
the defendant has failed to comply with the following pro- 
visions thereof, to-wit: ‘The said Mrs. D. A. Bullock agrees 
to furnish saw-logs to said mill for five years, next ensuing 
the date of this instrument, said logs to be furnished daily 
to said mill, or in such way as shall keep said mill constantly 
running. Said Mrs. Bullock agrees, also, to furnish wood 
for running said mill.’ The said defendant has failed to fur- 
nish saw-logs to said mill daily, for five years from the 
date of said instrument. Said defendant has failed to fur- 
nish saw-logs to said mill in such way as shall keep said mill 
constantly running. Said defendant, although often requested 
so to do, has failed to furnish saw-logs to said mill aa wood 
for running the same, as by said agreement, to the damage 
of plaintiff, $80,000, for which he brings this suit.” The com- 
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plaint contains a second count, averring in substance the 
same as above set out. 

To said complaint the defendant demurred : Ist, becange 
the contract, as alleged, is so indefinite and uncertain ag to 
be wholly void ; 2d, because no sufficient breach is assigned, 
3d, because said contract constitutes a partnership between 
plaintiff and defendant, and no action at law can be maip. 
tained therefor. 

The court sustained the demurrers on all of the grounds, 
save that of partnership, and the plaintiff filed an amended 
complaint, containing several counts, all of which aver sub. 
stantiaily what is averred in the first complaint, with the 
additional averment that the said steam saw mill was, b 
agreement and understanding of the parties at the time, to 
be of a capacity to saw from 8,000 to 12,000 feet of lumber 
per day, and that plaintiff did erect a mill of such capacity, 
which was of the usual capacity and such as was agreed on 
and contemplated ; and that he did erect a steam saw mill 
of such capacity as was approved by said defendant, and 
was erected under the advice, consent and direction of de- 
fendant, and was approved by her after its erection ; and no 
objection was made by her to said mill. 

he defendant demurred to the amended complaint on the 
same grounds as to the original, and the court sustained the 
same on all of the grounds, save that of partnership. 

The rulings of the court below upon the demurrers, is now 
assigned as error. 


G. W. Gunn, W. C. McIver, and W. H. Barvygs, for ap- 
pellant. 


Davin Cropton, and F. 8. Fereuson, contra. 


BRICKELL, C. J.—1. The principal ground on which the 
appellee relies to support the judgment of the Circuit Court, 
sustaining the demurrers to the complaint, is, that the con- 
tract set out in each count, is void for uncertainty. The un- 
certainty is supposed to lie in the failure to specify the 
capacity of the mill the appellant was bound to erect, or to 
state any fact or to introduce any provision from which the 
capacity could be inferred. Uncertain in this respect, as 
the quantity of logs the appellee was bound to furnish was 
dependent on the capacity of the mill, the duty resting on 
her is uncertain, and incapable of ascertainment. Agree- 
ments, verbal or written, so vague and indefinite in their 
terms that the intention of the parties cannot be fairly and 


reasonably collected from them, are void, and courts will not 
Vou. Lym. 
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undertake to give them effect, lest, instead of enforcing a 
contract the parties have made, they should make for them 
a contract into which they did not intend entering.—1 Chit. 
Con. 92. Of such contracts there are examples to be found 
in our decisions. In Watson v. Byers, 6 Ala. 393, on the 
presentation of an account, the defendant admitted that it 
was in part correct, without stating any particular part. 
The admission was unavailing to the plaintiff, because of its 
uncertainty. From it no just conclusion could be attained. 
In Erwin v. Erwin, 25 Ala. 236, the promise averred was that 
the defendant would assist the plaintifis by advancing to, 
and indorsing for them, to enable them to carry on their 
mercantile business advantageously. The courtsaid, “Con- 
ceding this to be a contract, it is so indefinite and uncertain 
as to be wholly void. The defendant was to indorse the 
plaintift’s paper, and to make advancements. When and 
for how much was he to indorse, and how often? How long 
should the obligation to indorse rest upon him? How much 
money was he to advance, and when, and on what securities, 
were the advances to be made? The contract is silent as to 
allthese matters. If it be answered, that he was to advance 
enough to enable them to carry on their mercantile business, ~ 
this does not aid the. matter ; for the question recurs, upon 
what scale is it to be carried on? The capital must bear 
some just proportion to the nature and size of the business 
to be carried on, and this is left wholly unsettled. It is clear, 
then, that no breach could be assigned upon it, which could 
be compensated by any criterion of damages to be furnished 
by the contract itself, and it is void for uncertainty.” The 
promise averred in Adams v. Adams, 20 Ala. 272, was by a 
father to give his daughter “a full share of his property, 
which then and there was worth $25,000,” and it was held 
void for uncertainty. But it was said if the promise was 
founded on a sufficient consideration, and was to make the 
en equal in property to his other children, it was 
good. 

2. In these cases, from the words of the contract, it was 
impossible to collect a well defined intention the parties 
entertained and were bound to execute; nor were there 
consequences and incidents appurtenant to the words, which 
the parties must have understood and intended should have 
been attached. Every contract is entitled to a reasonable 
construction when it is fairly susceptible of it, and a con- 
struction which will render it operative, rather than one 
which will render it unavailing. The law does not favor, but 
leans against the destruction of contracts because of uncer- 
tainty.—1 Chit. Con. 159. Therefore, if a contract is silent 
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as to the time of performance, the law presumes that per. 
formance must be had in a reasonable time. So, if there jg 
a contract for the sale of goods, and no time is provided for 
delivery, the law adds that delivery must be made within 
reasonable time. Whatever consequence and incident is, iy 
common sense, appurtenant to its terms, the parties mugt 
have understood and intended should be attached. 

3. The parties to the present contract intended that the one 
should erect and keep in operation a steam saw mill for the 
time expressed, and the other should supply it with logs to 
keep it in operation. The capacity of the mill is not ex. 
pressed, but is it not imputing to them either folly or frand, 
not to presume that they intended it to be of capacity reason- 
ably oleste to the carrying into effect the object they had 
in view? This is a consequence of, and an incident appur- 
tenant to the terms of the contract which they must have 
understood and intended should be attached. Whether the 
mill was of that capacity is matter of fact to be determined 
by the jury from a consideration of the usages of the section 
in which the contract was made and to be performed, and 
from the relative situation of the parties, and the circun- 
stances surrounding them when the contract was entered 
into. It seems plain it was contemplated, the logs were to 
be supplied by the appellee from her own lands, through a 
period of five years. Whether the mill was of proper 
capacity to saw these logs within that period, the jury alone 
can determine when the facts are before them. The appel- 
lant could not erect a mill which, if kept as the contract 
contemplates it should be, in constant operation, of capacity 
to exhaust this timber in one or two years, involving the ap- 
pellee in the necessity of obtaining logs elsewhere. Nor 
could he erect a mill which was of such inferior capacity, 
that though constantly supplied with logs, would yield incon- 
siderable profit. A mill of capacity reasonably adapted to 
carry into effect the objects of the parties is contemplated 
by the contract. The counts of the original complaint, aver- 
ring the erection of a mill of particular capacity, were not 
subject to demurrer for indefiniteness and uncertainty. If 
it was not reasonably adapted to carry into effect the objects 
of the parties, that can be shown in defense. 

4. But if the contract was indefinite and uncertain, and 
of doubtful construction, the demurrer should not have been 
sustained to the counts of the amended complaint, which 
aver that a mill of particular capacity was erected at the 
request, or with the approval of the appellee. The parties 
themselves thereby placed a practical interpretation on the 


contract, and it can well be adopted as its true and just con- 
VoL. LVIII. 
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struction, conforming to their intentions.— Chicago v. Sheldon, 
9 Wall. 50. It is not necessary to notice the count which 
avers a parol agreement as to the capacity of the mill 
cotemporaneous with the execution of the contract. 

5. U on principles settled in Moore v. Smith, 19 Ala. 774, 
enn in Fail v. McfRee, 36 Ala. 61, the contract does not 
create a partnership. Nor would the demurrer be aided if 
it had created the relation of partners between the parties. 

6. While it is a general rule, that an action ex contractu, 
at law, is not maintainable between partners on partnership 
transactions, yet they may sue each other for the breach of 
distinct positive stipulations, binding on one only, contained 
in the partnership agreement. In such cases, the necessity 
of an account of the partnership transactions not being 
involved, the remedy at law is generally exclusive.—Gow on 
Part. 106; Kinlock v. Hamlin, 2 Hill, ch.19; Terry v. Carter, 
25 Miss. 168; Bumposs v. Webb, 1 Stew. 19; Grigsby v. 
Nance, 3 Ala. 347 ; Scott v. Campbell, 30 Ala. 728. 

The judgment must be reversed and the cause remanded. 


Dryer v. Graham, Adm/’r. 
Motion to Quash Venditioni Exponas. 


1. Administrator de bonis non may move to vacale sale of intestate’s land.— 
There is such privity between an administrator de bonis non and his intestate, 
as will authorize the former to move a vacation of u sale of the intestate’s lands 
upon irregular process. 

2. Evecution lien; against whom and how lost by suspension of execution.—The 
lien of an execution may be lost as against junior creditors, mortgagees, or 
vendees acquiring rights during the time the execution may be stayed by order 
of the plaintiff; but as against the defendant in execution, his personal rep- 
resentative or heirs, the mere suspension of the execution will not affect the 
lien. 

3. Venditioni exponas; issuance and nature of ; when proper writ; sale under. 
Although the statute declares, that a fieri fucias issued and received by the 
sheriff during the life of the defendant, may be levied after his death; or if a 
term has not intervened, that an alias may issue and be levied, and does not 
expressly authorize the issue of a vendilioni exponas; yet the venditioni exponas 
is in the nature of an alias execution as to property upon which a levy has 
been already made, is within the spirit of the statute, and a proper writ to 
complete the execution already begun ; and if issued in continuation of the 
pe acquired in the life of the defendant, a sale under it will pass the dece- 

ent’s title. 


AppEAL from the Circuit Court of Macon. 
Tried before the Hon. James E. Cons. 
It appears from the record that judgment was obtained by 
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one E. M. Ervin against the intestate (one L. B. Strange) of 
A. H. Graham, the appellee, at the Spring term (1868) of said 
court; that execution was issued upon said judgment and 
returned to the Fall term; that an execution was issued on 
the 29th of September, 1874, and placed by the then sheriff 
in the hands of his successor, and levied on lands sold Jan- 
uary 2d, 1875. Notice, in writing, of the levy, was given de- 
fendant Strange. There was an endorsement by the sheriff 
of “stayed by order of plaintiff’s attorney.” Strange died 
in February, 1875. 

On the 14th of April, 1875, a fi. fa. was issued and an 
endorsement of levy by the sheriff. On the 28th of April, 
1875, a “venditiont exponas,” was issued by the clerk upon 
which there was an endorsement of “stayed by order of 
plaintiff's attorney, June 2d, 1875.” And on the 2d of No- 
vember, 1875, a “ venditioni exponas” was issued, under which 
the land purchased by appellant was sold, this land being 
included in the former fee. Proof was made that this writ 
issued without an order of court authorizing it. 

The appellee, as administrator de bonis non of said L. B. 
Strange, made a motion to quash the venditioni exponas for 
the sale of certain lands therein described, and to set aside 
the sale of said lands under said writ, on the grounds, Ist, 
because said writ is void ; 2d, because said writ is not author- 
ized by law; 3d, because said lands were sold for an inade- 
quate price ; 4th, because said lands were sold after the death 
of said defendant; 5th, because the levy upon said lands, and 
the sale thereof, were not as the statute provides. The 
appellee withdrew the third ground of his motion. 

The appellant, T. B. Dryer (defendant to the motion below), 
objected to the allowance of said motion, on the following 
grounds—lIst, because the motion on its face shows that the 
party who made the same could not, under the law, do so; 
2d, because the administrator de bonis non could not, as sole 
party, make said motion.” The court overruled these objec- 
tions, and—after hearing evidence—granted the motion upon 
all of the grounds, except the third, which was withdrawn. 

The rulings of the court in granting the motion and setting 
aside the 4 are now assigned as error. 


S. B. Pate, and McIver & Brewer, for appellant. 


R. H. ABERCROMBIE, and J. A. Brpro, contra. 


BRICKELL, C. J.—1. It is insisted by the appellant, that 
although the issue of the venditioni exponas may have been 


irregular, and the sale of the lands under it unauthorized, 
VoL. Lyur. 
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the administrator de bonis non has not such an interest in the 
lands, and can sustain no such injury as will entitle him to 
move a vacation of the sale. It is certainly true, that an 
application to a court of law for the vacation of a sale, made 
under its process, will not be entertained at the instance of a 
mere stranger to the process, and who is without interest in 
the property sold. But whoever is a party or privy to the 

rocess, and has interests which will be injuriously affected 
if the sale is permitted to stand, may move its vacation.— Ab- 
ercrombie v. Conner, 10 Ala. 293; Lee v. Davis, 16 Ala. 516; 
Freeman on Executions, § 305. ‘The statutes entitle an ad- 
ministrator, whether the administrator in chief or an admin- 
istrator de bonis non, to enter on and take possession of the 
lands of the intestate, intercepting the right of the heir to 
enter. Whether the estate is solvent or insolvent, he may 
in his representative capacity maintain an action for the 
recovery of possession, if it is withheld from him. Power to 
rent the lands is conferred, and it is his duty, if a sale of them 
is necessary for the payment of debts or for distribution, to 
apply for and obtain orders of sale from the court of probate. 
He is a privy to the process against his intestate, and the 
right of entry and possession with which he is clothed, would 
be embarrassed if he was not allowed to maintain a motion 
to set aside an irregular or illegal sale, under judicial process, 
as he is to pursue other actions to obtain possession. 

2. The record discloses that, prior to the death of the 
intestate, Strange, there was an execution against him in the 
hands of the sheriff, a lien, and levied on the lands which 
was stayed by order of the plaintiff. After his death, with- 
out the lapse of a term, an alias execution issued, which was 
again levied, and after its return a venditioni exponas issued 
commanding the sheriff to sell the lands. It is insisted the 
lien of the execution, issuing and levied before the death of 
the intestate, was lost by the order of the plaintiff to stay it. 
And further, that the statute does not authorize a venditioni 
exponas to issue for the sale of the lands of a deceased person, 
but requires a lien by execution obtained in his life to be 
continued in no other mode than by an alias fieri facias. 
Liens of exeentions may be lost as against junior judgment 
creditors, mortgagees, or vendees acquiring rights during the 
time the execution may be stayed by order of the plaintiffs. 
But as against the defendant in execution, or his personal 
representative or heirs, or others not acquiring rights or liens, 
the mere suspension of the execution, has no effect on its 
lien. 

_ 3. A venditioni exponas in our practice, is a writ of execu- 
tion, directed to the sheriff commanding him to sell goods or 
(49) 














626 SUPREME COURT [Dec. Term, 


{Dryer v. Graham, Adm’r. } 


chattels, or lands and tenements, on which he has previously 
levied, and which remains ugsold. It is issued by the clerk, 
as other writs of execution are issued, without any express 
order from the court. It rests in the election of the plaintiff 
in execution to take out an alias execution, or a writ of ven- 
ditiont exponas.— Gary v. Hines, 8 Ala. 837; Autry v. Walters, 
46 Ala. 476. If he desires merely a sale of the property on 
which a levy has been made, and not of other property, or 
the acquisition of a lien on other property, a venditioni expo- 
nas is the proper writ. The vendilioni exponas continues the 
lien of the execution which has been levied, as to the property 
on which the levy was made, whether the property be real 
or personal.—Freeman on Executions, § 60. The writ is, 
indeed, merely for the continuation and completion of the 
original execution.— Taylor v. Doe, 13 How. (U.8.) 293. And 
if its mandate is for the sale of lands on which there has 
been a previous levy, it not only compels a sale, but confers 
the authority to sell, and the title of the purchaser has rela- 
tion to the date of the lien of the execution._-Badham v. Coz, 
11 Tred. 456; Taylor v. Mumford, 3 Humph. 66. True, the 
statute declares a fieri facias issued and received by the 
sheriff during the life of a defendant, may be levied after his 
decease, or if a term does not intervene, an alias may be 
issued and levied, and does not expressly authorize tie issue 
of a venditioni exponas. The purpose of the statute is to 
continue the lien acquired in the life of the defendant, not- 
withstanding his death, and to authorize such process as is 
necessary to enforce the lien. A venditioni exponas is in its 
nature and operation, as to the property on which the levy 
may have been made, an alias execution; 1t merely commands 
and authorizes, as to real estate, the completion of the execu- 
tion already begun. The result is, the Circuit Court was in 
error in vacating the sale of the lands, and the judgment 
must be reversed and the cause remanded. 
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Flewellen ct al.v. Crane. 
Bill in Equity to Vacate a Fraudulent Conveyance. 


1. Fraudulent conveyance; right to proceed at law ; when will not interfere with 
right to proceed in equity, —Because «a judgment creditor, may at law, proceed to 
sell under execution, lands which his debtor has fraudulently aliened, and the 
purchaser may, in ejectment, recover them of the fraudulent donee, the ex- 
istence of such rights does not interfere with the right to resort to equity for 
the vacation of a fraudulent conveyance as an obstacle in the way of the full 
enforcement of the judgment, and a cloud on the title to the property. 

2, Fraud; allegations of ; demurrer. —Fraud is a conclusion of law from 
facts stated and proved. When it is pleaded at law, or in equity, the facts 
out of which it is supposed to arise must be stated, a mere general averment 
is insufficient upon which to pronounce judgment. A demarrer to such 
pleading is not a confession of the fraud ; for a demurrer confesses only the 
matters of fact which are well pleaded, and not conclusions or inferences of 
law or fact. 

3. Preference for particular creditor by insolvent debtor.—The bill presents a 
case of preference for a particular creditor by an insolvent debtor, the effect 
of which 1s to disappoint all other creditors. It was competent for the debtor 
to confer, and for the creditor to accept such preference. 

4. Reversal though no objection made below.—This court has repeatedly held 
that a decree founded on a bill which does not aver facts, authorizing the court 
to grant relief, will be reversed on error, though no objection may have been 
interposed in the primary court. 


AppEAL from the Chancery Court of Barbour. 

Heard before the Hon. N. S. GraHam. 

The bill in this cause was filed by Angeline Crane, appel- 
lee, a married woman suing by her next friend. The bill 
charges that on the 12th of January, 1875, said Crane ob- 
tained judgment against Enos R. Flewellen, one of the ap- 
pellees, on a promissory note due Jan. 1st, 1871, upon which 
execution duly issued and was executed by levying upon cer- 
tain land of said Flewellen, which lands were offered for sale 
but were not sold, there being no bidders, After said suit 
was commenced, the said Flewellen conveyed by deed to his 
wife, the said land. That at the time of said conveyance, 
the said Flewellen was insolvent and had no other property 
besides the said land subject to the payment of his debts, 
and such deed was, in effect, a general assignment; and-said 
Flewellen here had no property other than said land upon 
which execution could be levied. That said deed was fraud- 
ulent and void as against pre-existing creditors, and that 
said deed was made with intent to hinder, delay, or de- 
fraud his creditors, and that said deed is a cloud upon the 
title of said land, and so operated on the day the sheriff 
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offered the same for sale; that said judgment is entirely up- 
satisfied. The bill concludes with a prayer that on the final 
hearing the Chancellor will decree that such deed was fraud- 
ulent and void as to the debt of complaintant, and set aside 
and annul the same; and for general relief. 

Defendant demurred to the bill, 1st, because the complain- 
ant has an adequate remedy at law; 2d, because the bill 
shows upon its face that the lands described therein are sub- 
ject to levy and sale under the execution, and the complain- 
ant could become the purchaser, and as such purchaser could 
maintain action of ejectment for said land against defendant ; 
that the deed is void for fraud and can create no cloud upon 
the title which this court can be called upon to remove; that 
said deed being void for fraud can be attacked at law for 
that reason, when offered in evidence to defeat an action of 
ejectment by the purchaser of said lands at sheriff’s sale un- 
der complainant’s execution ; 3d, because there is no equity 
in the bill, being no cloud on the title; there being an ade- 
quate remedy at law, and the Chancery Court having no 
jurisdiction to grant relief upon the allegations of the bill. 

The demurrer was overruled, and such overruling is now, 
among other things, assigned as error. 


SHorteR & McKteroy, and Taos. H. Warts, for appel- 
lants. 


G. L. Comer, contra. 
No briefs came to Reporter. 


BRICKELL, C. J—1. A judgment creditor may, at law, 
proceed to the sale under execution of lands which his debtor 
has fraudulently aliened; and the purchaser may, in eject- 
ment, recover them of the fraudulent donee.—Carter v. 
Castleberry, 5 Ala. 277. But the existence of this right does 
not interfere with the right to resort to a court of equity for 
the vacation of the fraudulent conveyance, as an obstacle in 
the way of the full enforcement of the judgment, and a cloud 
on the title to the property.—P. & M. Bank v. Walker, 7 Ala. 
926; Dargan v. Waring, \1 Ala. 988. The grounds of de- 
murrer assigned were, consequently, not well taken, if the 
bill discloses a case for equitable relief. 

2. The conveyance sought to be vacated is exhibited with 
the bill, and on its face recites that it is made in payment of 
twenty thousand dollars, due from the grantor to the grantee. 
The averments of the bill are, that the grantor was insolvent 


at the time of its execution; and that it conveyed all his 
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property which was subject to levy and sale; and that it is 
“fraudulent and void as against pre-existing creditors,” and 
was “made with intent to hinder, delay, or defraud said cred- 
itors.” It is now insisted that these averments are insuffi- 
cient to support the decree vacating the deed—that there 
is no averment impeaching the bona fides or sufficiency of the 
consideration expressed in it; no averment that the debt 
was not real, and the conveyance accepted in payment of it; 
no averment that there was any secret trust for the grantor, 
and no averment of any fact which authorizes the mere con- 
clusion, stated in the bill, that the conveyanée is fraudulent. 
Fraud is a conclusion of law from facts stated and proved. 
When it is pleaded, at law, or in equity, the facts out of 
which it is supposed to arise must be stated: a mere general 
averment, without such facts, is not sufficient. The court 
cannot, on such averment, pronounce judgment.— Kinder v. 
Macey, 7 Cal. 206; Catchings v. Manlove, 39 Miss. 667; Clay 
v. Dennis, 3 Ala. 375; Bryan v. Spruill, 4 Jones, Eq. 27; 
Story’s Eq. Pl. § 25la. A demurrer to such pleading is not 
a confession of the fraud; for a demurrer confesses only the 
matters ot fact which are well pleaded, and not conclusions 
or inferences of law or fact.—1 Dan. Ch. Pr. 545. 

3. Tbe case presented by the bill, then, is that of a 
preference of a particular creditor by an insolvent debtor, 
the effect of which is to disappoint all other creditors. It 
was competent for the debtor to confer, and for the creditor 
to accept such preference. 

4, It has been repeatedly adjudged in this court, that a 
decree, founded on a bill which does not aver facts author- 
izing the court to grant relief, will be reversed on error, 
though no objection may have been interposed in the Court 
of Chancery. A complainant must by his bill make out his 
title to relief. The decree is founded on it; and if, so far 
from making out a title to relief, the bill discloses that he 
has no right, the decree cannot be supported.—1 Brickell’s 
Digest, 731, § 1343. 

Let the decree be reversed, and the cause remanded. 
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Smith et al.v. Murphy eé al. 
Bill in Equity to Redeem Land. 


1. Heirs necessary parties to vill seeking to divest them of their title. —When a 
bill to redeem lands seeks to divest the title out of the heirs of decedent, and 
vest the same in complainants, it is indispensable—to obtain the relief 


sought—that such heirs should be made parties defendant. 
2. Deed absolute on its face; vests legal titl.—Where A. executes a deed of 


lands to B., conveying, on its face, the absolute title in fee simple, the legal 
title passes to B, und, on his death, descends to his heirs, notwithstanding a 
separate agreement between A. and B., wherein B. obligated himself to allow 
A. to redeem within two years, on the payment by him of a debt due B., for 
which the deed was executed. 


3. One seeking equily must do equity.—It is an inflexible rule that where a 
party is forced to seek equity, he must do equity. 


APPEAL from the Chancery Court of Tuscaloosa. 

Heard before the Hon. N. 8. Grawam. 

The bill, in this case, was filed by William Murphy, and 
Thomas J. Murphy, and avers (1), that on the 13th of March, 
1873, said Thomas J. Murphy was in possession, and was the 
equitable owner of a certain tract of land (described in the 
bill), but that the title thereto was in said William Murphy, 
he being the father of said Thomas J. Murphy; that on said 
day the said Thomas J. Murphy borrowed from one John C. 
Tanner the sum of $400, payable November 1, 1873, and 
agreed to secure the eventual payment by him on said land; 
that, accordingly, William Murphy, as the title was in him, 
executed and delivered to said Tanner his promissory note 
and a mortgage on said land, payable November 1, 1873,— 
Eliza Murphy, the wife of ail William Murphy, joining in 
the execution of the mortgage and note. (2). That when 
the said note and mortgage became due they were unable to 
pay the same, and under the pressure brought to bear upon 
them by the said Tanner, they, on the 12th of November, 
1873, executed to him a deed, unconditional on its face, in 
fee simple, to said land, but on the same day, and as a part 
of the same transaction, the said Tanner executed to William 
Murphy his certain written agreement; wherein, after recit- 
ing the fact of his' having had a mortgage on said lands, 
and the failure to pay as has been hereinbefore set out, binds 
himself, upon the repayment of said debt, to allow said 
William Murphy to redeem said land within the time allowed 
by law. (3). That at the time of said last transaction—the 
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12th of November, 1873,—and as part of the same, the said 
Thomas J. Murphy, the cestui que trust of said land, and who 
had borrowed the money, executed and delivered unto said 
Tanner a mortgage for the sum of $95, on one gray mare and 
a buggy, and three milch cows. '(4). That Thomas J. 
Marphy has paid, on said indebtedness, the following sums 
of money: In November, 1874, $30; January, 1875, $120, 
and subsequent thereto the further sum of $30—the first 
two payments being evidenced by written receipts attached 
as exhibits. (5). That said Tanner died in 1874, leaving a 
will appointing A. J. Grimmett, and H. P. Smith, his execu- 
tors. (6). That said executors contend that said transaction e 
gave their intestate a perfect and indefeasible title to said 
land without the present right of redemption, and have 
demanded possession thereof, and also of said mare, bug 
and cows; and they assured complainant, Thomas a 
Murphy, that they were going to take legal steps thereto ; 
that they have brought an action of detinue against said 
Thomas J. Murphy, in Tallapoosa county, for said stock, and 
obtained a writ of seizure therefor, and given a written 
notice demanding possession of said land ; that complainants 
have asked said executors for permission to sell a portion of 
said land to raise the balance of said money, but they posi- 
tively refused, and asserted that even if the balance of the 
money was offered to them they would not allow complain- 
ants toredeem. (7). The bill prays that, upon final hearing, 
the chancellor may decree that said transactions, together, 
constitute only a mortgage, and that complainants may be 
entitled to redeem said land; that the same may be sold for 
the purpose of paying to the said A. J. Grimmett, and H. P. 
Smith, the balance due them on said land, and complainants 
“hereby expressly offer to pay said executors what, in equity 
and good conscience, they ought to pay;’ and for general 
relief. The bill then prays that subpoenas may be directed 
to said executors making them parties defendant, but does 
not seek to make the heirs of said Tanner parties. The bill 
also prays for an injunction against said executors to restrain 
them from proceeding at law to sell and dispose of said land 
and personal property. 

The respondents answered the bill, in substance, as fol- 
lows: 1. Thoy admit that Thomas J. Murphy was in posses- 
sion of the lands, described in the bill, on the 13th of March, 
1873, but deny that he was the equitable owner thereof, and 
aver that he was only a tenant at sufferance of the said 
William Murphy, his father. They deny that said Thomas 
Murphy, on the 13th of March, 1873, borrowed of said Tan- 
ner $400, or any other sum, or secured the payment thereof 
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by a lien on said land. They state that on or about the 
13th of March, said William Murphy borrowed of said Tan- 
ner a sum of money—$500—and made his note and mortgage 
on said land to secure the payment thereof—true copies of 
which are exhibited with complainant’s bill. 2. That said 
deed, executed by William Murphy, and wife to said Tanner, 
is in fee simple, and without condition, which transaction 
respondents aver “to have been a fair and hona fide sale of 
said land to said Tanner, by said Murphy.” Respondents 
admit the “obligation made by said Tanner agreeing to 
allow said Murphy to redeem said land in two years, but 
_they aver that William Murphy wholly failed to redeem the 
same in accordance with the agreement; that the respond- 
ents frequently requested him to do so soon aiter the two 
years had expired. 3. Respondents say that they knew 
nothing of Thomas J. Murphy being the cestui que trust of 
said land, and they most positively deny that he borrowed 
any money of said Tanner; that he is wholly insolvent, and 
could not have borrowed said money. They admit that said 
Thomas J. Murphy did, about the 12th day of November, 
1873, make a note to said Tanner for $195, but they deny 
that he made any mortgage to Tanner for any amount, or 
that the making of said note had anything to do, or was in 
any wise connected with the transaction between William 
Murphy and Tanner; and respondents aver that said note 
was given to Tanner for the rent of said lands after Tanner 
had bought the same from William Murphy, and that in 
November, 1874, when said note fell due, Thomas J. Murphy 
made a small payment, and that he was unable to pay the 
balance of said note, and asked for indulgence, which 
respondents granted, and took a mortgage to secure the pay- 
ment thereof, which is attached to the answer as an exhibit. 
4. They admit the averments of the fourth paragraph of the 
bill, but aver that the payments were made with the under- 
standing that the balance of the redemption money should 
be paid to them, which has not been done. 5. Respondents 
admit the allegations contained in the fifth paragraph. 
6. They admit that they claim the transaction detailed in the 
sixth paragraph gave to their intestate a perfect and inde- 
feasible title to said land, and that they have demanded pos- 
session thereof, also of the property described in the mort- 
gage, and that they are also taking legal steps to obtain the 
possession thereof, which they aver in right they ought to 
have, but they most positively deny that they have refused 
the complainants the privilege of selling off a part of said 
lands to raise the money to redeem the same; but, on the 


contrary, they state that money shown to have been made 
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by the receipts exhibited, was raised by a sale of a part of 
said land to one Sharpe, and that the proceeds of said sale 
is the one that has been paid thereon. They also deny that 
they have asserted that if the balance of the money was 
offered them, they would not take it, and the complainants 
well know that such allegation is untrue. 

Having answered the bill, the respondents assigned the 
following grounds of demurrer: Ist. Want of equity; 2d, 
misjoinder of parties complainant; 3d, want of proper 
parties defendant; 4th, multifariousness; 5th, that the alle- 

ations are so uncertain that the court could not decree 
relief to any of the complainants. 

On hearing, the chancellor overruled the demurrers, and 
adjudged that the complainants were entitled to relief, and 
ordered a reference to the register and that he determine: 
1st, how much money was actually borrowed of defendant’s 
testator, in his life-time, on the note and mortgage in the 
pleadings mentioned, and the time; 2d, what payments, if 
any, have been made by the complainants, or either of them, 
the amounts and dates of such payments, and state the 
account and strike a balance and allow interest to either 
party. The chancellor further held the deed in question to 
be a mortgage only, with the right of complainants to redeem 
by the payment of such balance as the register may report 
to be due from complainants on account of said borrowed 
money, if any. He also declared the mortgage, made by 
Thomas J. Murphy and Martha J. Murphy, to be void, the 
same being to secure a note, which by the bill (as amended, 
and the proof) is shown to be usurious. 

The register reported, after due notice and testimony: 
Ist, that complainant received on or about March 13, 1873, 
from said Tanner, deceased, the sum of $400; 2d, that T. J. 
Murphy paid to defendant, Smith, $130 on November 15, 
1874, and on the 15th of January, 1875, said Murphy paid 
said Smith $120, and about February 1, 1875, $30—agegregat- 
ing $280; 3d, that the balance received by Murphy from 
Tanner, after deducting said payments, amounts to $120. 

The chancellor rendered his final decree sustaining the 
register’s report. 

Appellants now assign as error: Ist, overruling the 
demurrers; 2d, in decreeing the deed to be a mortgage ; 
3d, in rendering the decree. 


W. D. Buteer, for appellants.—1. The third ground of 
demurrer should have been sustained; this action involved 
the titles to real estate, as shown by the bill in which the 
heirs of John C. Tanner were interested, and they should 
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have been made parties. Lands descend directly to the 
heirs of decedents —Revised Code, § 1888. 

2. The fourth ground of demurrer should have been 
sustained. The bill shows that the deed made by William 
Murphy and wife was entirely different and disconnected 
with the mortgage made by Thos. J. Murphy and wife, 
involving different rights as to property and _ persons, 
Colburn et al. v. Broughton et al.9 Ala. 351; Chapman v. Chinn, 
5 Ala. 397. 

3. ‘To convert a conveyance, absolute on its face, into a 
mortgage, the intention and understanding of both the parties, 
to that effect, must concur ; the fact that the party who exe- 
cuted the conveyance so understood it, is not sufficient. 
West and Wife v. Hendrix, 28 Ala. 226,—and the complainant 
must show this afirmatively.— McNeils v. Norsworthy, 39 Ala. 
156. The fact that complainant fails to examine the sub- 
scribing witnesses to the deed, will justify the court in look- 
ing to the proot of other witnesses with greater jealousy and 
stricter scrutiny.—Hatfield v. Montgomery et al.2 Port. 58. 

4. In this case, a pre-existing debt existed between Wil- 
liam Murphy and Tanner, but all the proof shows that the 
evidence thereof was given up on the purchase of the bond, 
and the debt satisfied. In such a case, the deed made to the 
land in consideration of the satisfaction of the mortgage, 
can not be converted into a mortgage.— We Kinstry v. Conly, 
12 Ala. 678. 

5. A debt is necessary to the existence of a mortgage. If 
none exists the transaction can not be deemed a mortgage. 
If, as the facts show, the complainant, William Murphy, was 
in debt to J. C. Tanner, now deceased, and the debt was 
secured by mortgage on land, and in satisfaction and pay- 
ment of said debt and satisfaction of the mortgage, Murphy 
sold to Tanner the land, and executed his deed to the same, 
and Tanner agreed he should have two years to redeem the 
land, as if sold under the mortgage, the deed can not take 
effect as a mortgage.— West and Wife v. Hendrix, 28 Ala. 226; 
Freeman v. Baldwin, 13 Ala. 246; McKinstry v. Conly, 
12 Ala. 678. 


H. C. Linpsay, contra. (No brief came to Reporter.) 


STONE, J.—There are two points upon which the decree 
in this cause must be reversed. The deed of November, 
1873, from Murphy and wife to Tanner, vested the legal title 
to the lands in the latter. When he died, the title descended 
to his heirs. The bill seeks to divest the title from Tanner's 


heirs, and vest it in complainant, Thomas J. Murphy. To 
Vou. LVI, 
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maintain such bill, and to obtain such relief, it is indis- 
ensable that the heirs of Tanner should be parties.—Sto. 
Eq. Pl. § 188; Moore v. Murrah, 40 Ala. 573; 1 Brick. Dig. 
753, §§ 1687, 1695; Ib. 755, § 1731; Ib. 756, $$ 1743, 1745 ; 
Kennedy v. Kennedy, 20 Ala. 571; Jennings v. Jennings, 9 Ala. 
986; Thompson v. Campbell, 57 Ala. 183. 

By executing an absolute deed to Tanner, the complainants 
armed him with a legal advantage, and rendered it necessary, 
if they would assert their alleged equity, that they become 
actors in the litigation. Being forced to seek equity, the 
rule is inflexible that they must offer to do equity; and if 
any balance of principal is fouad due from Murphy to Tan- 
ner, such balance bears the statutory rate of interest. 
Pearson v. Bailey, 23 Ala. 5387; Hunt v. Acre, 28 Ala. 580; 
1 Sto. Eq. Ju. § 64e. 

It follows, from what is stated above, that the pleadings in 
this cause must be amended, by making new parties defend- 
ants; and this will render it necessary to retake the testi- 
mony. Upon certain points, we would prefer that the testi- 
mony should be fuller. We mention three, and counsel may 
discover others : 

First. Whether, when the deed was made to Tanner, the 
note and mortgage were cancelled, or what disposition was 
made of them. 

Second. When parts of the land were subsold, the 
proceeds of which, it is alleged, constituted the partial pay- 
ments to the executors, with whose vonsent and approbation, 
if any, was this done? Had Tanner any, and what connec- 
tion with this transaction ? 

Third. Under what contract of renting, or otherwise, 
were the lands held and occupied during the year 1875? 

As bearing on the main question in this cause, see 
McKinstry v. Conly, 12 Ala. 678; Eiland v. Radford, 7 Ala. 
724; Williamson v. Culpepper, 16 Ala. 211; Robinson v. Far- 
relly, 16 Ala. 472; T'urnipseed v. Cunningham, Ib. 501; Locke 
v. Palmer, 26 Ala. 312 ; West v. Hendrix, 28 Ala. 226; Peeples 
v. Stolla, 57 Ala. 53; Pearson v. Seay, 35 Ala. 612; s. ¢. 38 
Ala. 643; Davis v. Hubbard, Ib. 185; Code of 1876, § 2199. 

We abstain from expressing an opinion on the merits of 
this controversy, because the facts are not fully before us. 

Reversed and remanded. 
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Bryant, Adm/’r, v. Stephens et al, 
Bill in Equity to Enforce Vendor's Lien, and for an Account, 


1. Contraet ; when altered by subsequent contract.—Where one gave his prom. 
issory aote for the excess on an exchange of lands, or for purchase of part of 
the lands, it being immaterial which, and subsequently gave two notes, with 
the recital on each that “the consideration for which this note is given, jg 
the following described lands, lying in Coffee county,” the land being the 
same as that upon which the original note was given; held, that the contract 
evidenced by the original note, was altered by the giving of the subsequent 
notes. 

2. Same; what inadmissible to contradict subsequent contract.—In the absence 
of fraud or mistake, such recital will be considered true, and incapable of cop. 
tradiction by parol evidence; and in no event can such recital be altered by 
mere inferences from evidence of the original contract. 

3. Contract; how construed.—Contracts, not offensive to law or public 
policy, must have effect according to the intention of the parties. To ascer. 
tain such intention, regard must be had to the subject-matter, the relation of 
the parties at the time of the contract, and the law which it is justly inferable 
they had in view while contracting. 

4. Lien on lands; when created by notes; nature of lien.—A lien on lands is 
created by promissory notes when the land is charged with the payment; and, 
in equity, the nature of such charge is that of an equitable mortgage. 

5. Exchange of lands; lien tor the excess.—When A makes a contract with 
B for the exchange of lands, and the lands of A exceed in value those of B, 
and B agrees to pay A for the excess, A, though having conveyed his land to 
B, will have a lien on ali the land conveyed, for the excess which is considered 
but purchase-money owing him by B. If, however, the contract be for a sale 
of the excess, and an exchange of the other land, A would have an equitable 
lien for the purchase-money, only on the part or excess purchased by B. 

6. Priority of mortgage over equitable lien. —Where A exchanged or sold lands 
to B, for the excess of which B. executed his note to A, after which B executed 
a mortgage of the same premises to C, such mortgage has priority over an 
equitable lien created by two notes subsequently executed by B to A, in lien of 
the original note and in alteration of the original contract. And it is imma- 
terial whether the consideration of C’s mortgage be an antecedent or presently 
contracted debt 

7. Lien on several kinds of property; right of party having lesser lien.—If a 
creditor has two funds to which he may resort for payment, or has a lien on 
two parcels of land, or on land and personal property, and another creditor 
has a lien on only one of the funds or of the parcels of land, or on the land 
and not the personalty, the latter may compel the former to resort to the fands 
or property on which the latter has no recourse, and exhaust it before sub- 
jecting the other. If, through the former’s negligence, he fails to subject any 
part of the personalty to the payment of his debt, he must bear the conse- 
quences; and the value of such property should be ascertained and applied to 
the extinguishment of his debt, in relief of the lands, for the benefit of the 
other creditor. 

8. Reception to register’s report; when nol considered by Supreme Court.-— 
Where the exceptions to the report of the register do not appear to have been 
passed upon by the Chancellor, they cannot, for the first time, be considered 
in the Supreme Court. 


APPEAL from the Chancery Court of Coffee. 
Heard before the Hon. Anam C. FELDER. 


VoL. Lvut. 
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On the 10th of May, 1873, one Josiah Davis filed his bill 
in this cause, against appellees, Daniel J. Stephens and A. 
¢.Hammond. After the filing of the bill, and before the 
June term, 1874, when said cause came up for decree and 
reference, Davis died, and leave was given to revive in the 
name of W. W. bryant, the appellant, as his administrator. 

The bill avers, Ist, that about November 4th, 1870, Davis 
traded or sold to said Stephens, certain described lands in 
Coffee county ; that for and in consideration of 120 acres of 
said land, the said Stephens sold or traded to Davis 280 
acres of land in Pike county; that further, for and in con- 
sideration of all of said lands first above stated, the said 
Stephens traded or sold to Davis 200 acres of land situated 
in said county of Pike, and also at the same time executed 
his promissory notes to Davis for the balance of $600, due 
for the first above mentioned lands, and that Davis executed 
adeed of the first mentioned lands to Stephens, and put 
him in. possession, and he is still in possession. 3d. That, 
in consequence of said deed failing to correctly describe t he 
said lands, about the 28th of May, 1872, Davis executed an- 
other deed to Stephens correctly describing said lands, and, 
in lieu of said note for $600, Stephens (having paid $100 of 
the $600 about Jan. Ist, 1872,) executed his two notes, paya- 
ble to Davis, respectively, on the Ist of October and Ist of 
January, 1874; the first for $106, and the others for $200 
each. Upon each note was written: “The consideration 
for which this note is given, is for the following lands 
lying in Coffee county, to-wit: (here describing the land 
as first above mentioned); that the first two notes are 
now due; that by special agreement between Davis and 
Stephens, the vendor’s lien may be enforced against the 
third note as if it were now due, except interest. 4th. 
That said Stephens executed to one A. G. Hammond (one of 
the appellees), a mortgage deed to said first mentioned lands 
about the {8th of March, 1872, which has not been satisfied ; 
that said Hammond was duly notified by both Davis and 
Stephens, in person, before he took said mortgage, that the 
purchase money for said land had not been paid, and was a 
lien upon said lands. 

The prayer of the bill is, that said Hammond be required 
to come in and surrender his said mortgage, that the same 
may be cancelled, so far as Davis’ interest is concerned ; and 
that said notes may be declared a lien upon said land in 
favor of Davis, and that the land may be sold for their pay- 
ment, and that an account be taken, and for general relief. 

The said Stephens, in his original answer, admits and 
avers each, and every allegation of Davis’ bill to be true. 
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The said Hammond, in his original answer, admits that 
Davis executed to Stephens said deed, but avers that said 
deed recited on its face that Davis had received of Stephens 
$2500, paid for said lands, which was the full amount of the 
purchase money, which deed Stephens returned to Davis 
after he had executed said mortgage to Hammond—and said 
deed is now in Davis’ pessession. Said Hammond admits 
that on the 20th of May, 1872, Davis executed to Stephens 
another deed to said lands, reciting upon its face that in con- 
sideration of $2500, in hand paid by said Stephens; &e, 
Said Hammond avers that he “ knows nothing of said notes 
mentioned in the third paragraph of said bill, or the special 
agreement entered into between complainant (Davis), and 
defendant (Stephens).” Hammond admits that said mort- 
gage was executed to him, as alleged in the bill, and alleges 
that said mortgage was given in lieu, in part, of a mortgage 
deed executed by said Stephens to one John R. Darby on the 
same lands, on the 26th of April, 1871, to secure a present 
indebtedness contracted at the time of the execution of said 
mortgage, which mortgage had been transferred by said 
Darby to Hammond, in May, 1871, for a valuable considera- 
tion. Said Hammond denies that he ever had notice that 
there was any of the purchase-money for said lands unpaid, 
until long after the execution of said mortgage by Stephens 
to Hammond. 

At a subsequent term, Stephens was allowed to amend his 
answer, which was objected to by Bryant (Davis’ administra- 
tor, Davis having in the meantime died), on the ground that 
it denied the averments of his original answer. In such 
amended answer, Stephens denies that all of said lands were 
sold to him, and avers that he exchanged for a portion of 
said lands, and executed therefor a deed to certain lands in 
Pike county, and that he then purchased the excess of Da- 
vis’ lands for $600, and executed his note therefor on the 4th 
of November, 1870; that said Davis executed to him a full 
deed therefor, admitting full payment; that Stephens went 
immediately into possession thereof, where he still remains. 

Stephens was allowed, over complainant’s objection, to 
introduce parol testimony to disprove the written recitals in 
the deeds and notes, and also, as appellant claims, “to dis- 
prove his solemn admissions and statements in his original 
answer, and to prove a payment of one hundred and twenty- 
five dollars, after he had solemnly admitted that there had 
been no such payment.” This proof was of the averment in 
the amended answer. : 

The following assignment of errors will show the points 
raised : 

VoL. LVI. 
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1. Allowing the original answer sworn to in Davis’ life- 
time to be amended by an answer—sworn to since Davis’ 
death—denying all of the allegations of the original answer, 

”, In allowing Stephens to testify to transactions with and 
statements of appellant’s intestate, without, being called to 
do so by appellant, and thereby make evidence for himself. 

3. Allowing Stephens to introduce parol evidence as to 
what the trade was, and thereby contradict, vary, or add to 
the written evidence as contained in the deed and notes. 

4. The final decree, at the June term, 1874, that complain- 
ant was entitled to a lien on only 120 acres of the land men- 
tioned in the bill, as against Stephens. 

5. In decreeing the respondent, Hammond, was an inno- 
cent purchaser without notice of complainant’s lien as to all 
the lands. 

6. In the chancellor’s order to the register to state an ac- 
count, and not ordering lim to ascertain what amount of 
Hammond’s mortgage was given on a present, and what for 
a past consideration at the date of the mortgage; what 
amount Hammond has received of the personal property ; 
what amount had been wasted or used by Stephens ; and de- 
ducting the past consideration from the amount found due 
Hammond, and charging Hammond, as against complainant, 
with the amount of such personalty included in the mort- 
gage, as well as the property still remaining in Stephens’ 
hand as the property which Hammond suffered Stephens to 
waste or use, and also to ascertain what amount Stephens 
had paid Hammond on the mortgage. 

7. The register erred in stating the account, in receiving 
Stephens’ amended answer as evidence, in proving a pay- 
ment made by Stephens to respondent’s intestate, Kc. 


J. E. P. Frournoy, for appellant. 
W. D. Roserts & G. T. YELVERTON, contra. 


BRICKELL, C. J.—1. We do not deem it material to in- 
quire whether the original contract between Davis, the intes- 
tate of the appellant, and Stephens, was an exchange of 
lands, and the lands of Davis exceeding in value the lands 
of Stephens, for such excess, the latter gave his promissory 
note, which was taken up by the present notes ; or whether 
it was an exchange of part, and a sale of part of the lands, 
and the original note was for the purchase-money of the 
part sold. Whatever that contract may have been, it was 
altered by the subsequent agreement between the parties, 
shown by the present notes. Each of these express, the con- 
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sideration for which this note is given, is the following described 
lands lying in Coffee county, with an immediate description of 
the lands by the governmental survey. 

2-3-4-5. If this recital be true, and in the absence of fraud, 
or mistake, averred, and admitted or proved, as between 
Stephens and Davis, it must be senaiel as true, incapable 
of contradiction by parol evidence, and in no event capable 
of alteration or contradiction, by mere influences from evi- 
dence of the original transaction. A lien on the lands is 
created by the notes. The lands are charged with the pay- 
ment of the notes, and in equity the nature of the charge is 
a mortgage. Contracts, not offensive to law or public policy, 
must have effect according to the intention of the parties, 
In ascertaining the intention, we must regard the relation of 
the parties at the time of the contract, its subject-matter, 
and the law, which it is justly inferrible they had in view in 
contracting. There hel been exchanges of land between 
Davis and Stephens, is a fact not controverted. The entire 
transaction, it is apparent, was, that Davis should acquire 
the lands held by Stephens in Pike county, and Stephens 
should acquire the lands held by Davis, in Coffee county. 
The lands of Davis exceeded in quantity, and in value, the 
lands of Stephens. If the original contract was of exchange 
and Stephens agreed to pay Davis the excess in value of his 
lands, though Davis may have conveyed, he had a lien on 
all the lands conveyed, for the excess, which was in fact but 
purchase money, owing him by Stephens.—Burns v. Taylor, 
23 Ala. 255. If it was not wholly of exchange, but a sale of 
a part, and an exchange of the other lands, he had an equi- 
table lien on the part which was sold for the unpaid pur- 
chase-money. Standing in this relation, contracting in ref- 
erence to the same subject-matter, the original note of Ste- 
phens is surrendered, that note being a lien on the whole, or on 
a part of the lands described in the new notes. The lien of 
the original note, was the implied, equitable lien of a ven- 
dor, who parts with the legal estate for unpaid purchase- 
money. The new notes are executed, and on their face ex- 
press as their consideration certain lands. The recital of 
the consideration must be rejected as useless, or it must be 
regarded as the declaration of a charge on the lands for the 
payment of the notes. Davis intended to acquire, and 
Stephens intended to charge the lands, or this recital is un- 
meaning, in addition to being untrue. We give it effect, and 
allow a motive for its introduction, when we construe it as 
creating a charge, or lien on the lands, of the same nature 
as the equitable lien of a vendor, which a court of equity 


implies and enforces. It was this lien which was in the 
Vou. Lym. 
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minds of the parties when the notes were made to express 
the fact and consideration which raises the lien. In Donald 
y. Hewitt, 33 Ala. 548, it is said, “Every agreement for a lien, 
or a charge in rem, constitutes a trust, and is accordingly 
governed by the general doctrine of trusts. Such a lien or 
charge is called an equitable mortgage, because courts of 
chancery, regarding them as trusts to be enforced, attach to 
them the incidents of a mortgage.” This lien being created 
by express contract, displaces the lien a court of equity 
would imply, because it is a security Davis carved out for . 
himself.— Foster v. Athenaeum, 3 Ala. 302. It is, therefore, 

we repeat, unimportant what was the original contract, or 

the original consideration of the notes. They declare a lien 

on the lands described, which must be enforced, and the 

Chancellor was in error in limiting it to a part only of the 

lands. 

6. The notes were given, and the alteration of the original 
contract made subsequent to the mortgage to Hammond. 
The notes operating as an equitable mortgage, are subordi- 
nate in lien to the mortgage to Hammond. Nor is it at all 
of consequence, whether the consideration of Hammond’s 
mortgage was an antecedent or a debt contracted presently 
on the faith of it. Either is a sufficient and valuable con- 
sideration to support it, and being prior in point of time, it 
| is prior in right to that created by the notes of Stephens to 
Davis. No inquiry as to the rights of a bona fide purchaser 
to protection against prior equities is involved. By his 
mortgage Hammond not only acquired the legal estate, but 
the prior equity, and as between him and the appellant, the 
rights and equities of a senior and a junior mortgagee are 
involved. ’ ‘ 

7. Hammond is, however, bound to exhaust the personal 
property conveyed by the mortgage to him, before he has 
recourse to the lands. The general principle of a court of 
equity is, that if a creditor has two funds to which he may 
resort for payment, or has a lien on two parcels of land, or 
on land and personal property, and another creditor has a 
claim or lien on one only of the funds, or on one only of the 
several parcels of land, or on the land and not the personal 
property, he cannot be disappointed by the election of the 
former to take payment from the fund or lien on which only 
he can have recourse. He may compel the latter to resort 
to the fund on which he has no recourse, or to the property 
on which he has no lien, and exhaust it before subjecting the 
other.—Cheeseborough v. Millard, 1 Johns. Ch. 409 ; Aldrich v. 
Cooper, and notes, 3 Lead. Eq. Cas. 198. If, after the notice 


of the lien of Davis, Hammond, from a want of proper dili- 
(41) 
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gence, has failed to subject any part of the personal property 
to the payment of the debt due him, the loss ensuing must 
not be visited on Davis. It was his own negligence, and he 
must bear the consequences of it. The value of such pro 
erty should be ascertained and applied to the extinguiah- 
ment of the debt due him, in relief of the lands, for the 
benefit of Davis.— White v. Brown, 2 Cush. 412; Lewis v, 
De Forrest, 20 Conn. 47. 

8. The exceptions to the report of the register do not 
appear from the record to have been passed upon by the 
Chancellor, and cannot, for the first time, be considered in 
this court. They are now immaterial, as they fall with the 
reversal of the decree. 

Let the judgment be reversed, and the cause remanded. 


Balkum v. Wood. 
Statutory Real Action in Nature of Ejectment 


1, Mortgage of homestead under exemption act ; separate examination of wife.— 
A mortgage of the homestead under the act ‘‘to regulate property exempted 
from sale and the payment of debts,” (Acts 1872-3, p. 64), required the vol- 
untary signature and assent of the wife, which could be shown only by her 
examination, touching the same, separate and apart from her husband. 

2. Same; when mortgage void: subsequent acknowledgment no avail, —A mort- 
gage of the homestead without the tormalities required by said act is abso- 
lutely null and void; and, it not being regarded au instrument imperfectly ex- 
ecnted, which may be afterwards perfected, a subsequent acknowledgment will 
not validate it and can have no retroactive effect. 


AprEaL from the Cireuit Court of Henry. 

Tried before the Hon. H. D. Ciayron. 

On March 13th, 1875, one Watson and wife executed their 
promissory note to the appellant, James W. Balkum, for 
$75, due October Ist, 1875, to secure the payment of which 
they executed a mortgage to appellant upon their homestead, 
it being the property of the husband, consisting of 400 acres 
of land. Their joint acknowledgment of said mortgage was 
taken the same day before a notary, but the wife was not ex- 
amined separate and apart from her husband touching her 
signature and assent to the mortgage. The indebtedness 
was not paid, and on the 29th day of July, 1876, said Wat- 
son being indebted to the appellee, William H. Wood, in a 
past due sum, said Wood obtained from Watson a mortgage 


upon the same land and homestead previously mortgaged to 
OL. LVI. 
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Balkum. The mortgage to Wood was executed by the wife, 
she joining with her husband in the acknowledgment, and in 
this instance was examined separate and apart from her hus- 
band as to her assent, &c. ood was informed and knew 
at the time of the execution of the mortgage, all about the 
prior mortgage to Balkum, and that the debt due under said 

rior mortgage was still unsatisfied. Afterwards, the said 
Watson and wife surrendered the mortgaged homestead to 
Balkum, and the wife made an effort in writing to satisfy or 
to complete the execution of the first mortgage ; went again 
before the notary and acknowledged the same, separate and 
apart from her husband. The land was advertised and sold 
by the attorney of Balkum, and Balkum bought the premises 
and received a deed therefor. He then let said Watson and 
wife remain on the premises as his tenants. Wood then 
brought this action of ejectment against said Watson, and 
Balkum came in and made himself defendant as the landlord 
of said Watson. On these facts the court, at the instance of 
Wood, (the appellee here), charged the jury that if they be- 
lieved the evidence they must find for the plaintiff, to the 
giving of which charge the appellant excepted and now 
assigns the same as error. 


Wm. C. Oates, for appellant.—l. The Constitution of 
Alabama, art. 10, § 2, provides that no “mortgage or other 
alienation of such homestead by the owner thereof, if a mar- 
ried man, shall . . . be valid, without the voluntary 
signature and assent of the wife to the same.” I admit that 
if her signature is not voluntary the conveyance is void. But 
in this case the evidence showed that she gave her voluntary 
assent and signature to the mortgage. And there being no 
statute of limitations as to the time within which such 
acknowledgment shall be taken, her subsequent acknowledg- 
ment would validate the deed. It was defective only be- 
cause of the absence of the proof required by the statute, 
which evidence might be supplied as it was in this case ; and 
here the appellee had full notice of the former mortgage. 

2. The appellee admits that his mortgage was given to 
secure a pre-existing debt, and that there was no new consid- 
eration except an extension of the time of payment which 
did not constitute him an innocent purchaser—even if he had 
not been informed of the mortgage to appellants.— Wells v. 
Morrow, 38 Ala. 125. 

3. It is not the acknowledgment which conveys land; if 
so it would present the anomaly of having a man’s home- 
stead conveyed or not conveyed by the mere knowledge or 
ignorance of a justice or notary. But the acknowledgment 
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of the wife, separate and apart from her husband, is but 
mere evidence of her assent to the conveyance, though the 
fact of assent may otherwise exist—hence a subsequent proof 
of such assent would be sufficient, which may be done by 


her subsequent acknowledgment separate and apart from 
her husband. 


James G. Cowan, contra.—1. The act of April 23d, 1873, 
(Acts 1872-3, p. 64), and amendment of same with respect to 
the officer certifying, was the statute in force at the time of 
the execution of the mortgages in question—appellant’s bear- 
ing date March 13, 1875, and appellee’s July 29th, 1876. 

2. A mortgage upon the homestead of a married man, 
without the voluntary assent and signature of the wife to the 
same, “is inoperative for any purpose whatever. It is in- 
valid and confers no rights, present or prospective.” — Miller 
et al. v. Marx, and McGuire v. Van Pelt, in 55 Ala. 344. 

3. The only evidence of such assent and signature is the 
certificate of the proper officer, showing an examination of 
the wife apart from the husband, and her acknowledgment of 
her voluntary assent and signature—which certificate must 
be indorsed upon or attached to the instrument. Without 
such certificate it is an ineffectual instrument, though it may 
be a fact that the wife did assent to and voluntarily sign the 
said instrument.—53 Ala. 558; 42 Ib. 293; 23 Ib 326. 

4. Upon a failure to obtain the examination of the wife, 
and a certificate of the same at the time of the execution of 
the instrument, the defect cannot be subsequently cured by 
a compliance with the statute, when it would operate to the 
injury of a third party, whose rights had attached.—52 Ala. 
597 ; 33 Ib. 446; 21 Ib. 169. 

5. At the time appellee obtained his mortgage he found 
recorded the mortgage of appellant, which was without the 
prescribed evidence of the wife’s assent and signature. The 
statute directed where—if the fact of such assent and signa- 
ture existed—the evidence of it should be found. It directed 
that it should appear indorsed upon or attached to the mort- 
gage. Not finding any such indorsement, and no other evi- 
dence of such assent and signature being permissible, ap- 
pellee reasonably presumed that such assent and signature 
did not exist, and that said mortgage was “inoperative for 
any purpose whatever—was invalid, and conferred no rights, 
present or prospective.” 


STONE, J.—1. When the mortgage of Watson’s home- 
stead, under which appellant claims, was executed March 
13th, 1875, the act to “regulate property exempted from sale 


Vou. LVI. 
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for the payment of debts,” was operative-—Pamph. Acts 
1872-3, p. 64. That statute declares that “no mortgage or 
other alienation of any homestead exempted by this act, by 
the owner thereof, if a married man, shall be valid, without 
the voluntary signature and assent of the wife, which volun- 
tary signature and assent must be shown by the examination 
of the wife, separate and apart from the husband, touchin 
the same, had before a Circuit or Supreme Court judge,” &c. 
Two facts are, by this statute, rendered indispensable to the 
mortgage by a married man of his homestead; the volun- 
tary signature and assent of the wife, and this must be 
shown, and can only be shown by her examination touching 
the same, separate and apart from her husband. Without 
these, it is as if it had not been attempted, void. 

2. A mortgage of the homestead, without these formali- 
ties, is not regarded as a conveyance imperfectly executed, 
which may be afterwards perfected. Until properly acknowl- 
edged, it is no instrument—a nullity. Acknowledgment 
afterwards can have no retroactive effect. The most it can 
possibly do, is to constitute it a conveyance on and after the 
properly certified acknowledgment.—McGuire v. Van Pelt, 
55 Ala. 344, and Miller v. Marx, Ib. 322. 

The rulings of ‘the Circuit Court were in harmony with 
these views. 

Affirmed. 


Smith v. Kolb et al. 
Bill in Equity to Enforce Mechanic's Lien. 


1. Retroactive law; when law not construed as.—A law is not to be construed 
as having a retroactive effect, unless it is plain from its terms that the legisla- 
ture so intended. 

2. Same; act umending mechanic's lien law.—The act of April 19th, 1873, “to 
amend sections 3101, 3102 and 3104 of the Revised Code,” in relation to 
mechanic’s liens has no retroactive operation. 


AppEAL from the Chancery Court of Barbour. 

Heard before the Hon. b. B. McCraw. 

The bill in this cause was filed August 15th, 1874, by Henry 
Smith, appellant, against appellees, to set up and enforce a 
mechanic’s lien on a certain house and lot in the city of Eu- 
faula, under an act of the legislature, “to amend sections 


3101, 3102, and 3104 of the Revised Code of Alabama, and to 
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repeal the same,” approved April 19th, 1873. The defend- 
ants filed their answer and also interposed a demurrer, stat- 
ing as grounds—lst. That there is no equity in the bill. 
2d. That complainant has a full and adequate remedy at law. 
3d. That the bill shows on its face that complainant has no 
lien of any kind on any thing. 4th. That if he had any lien, 
he has lost it by lapse of time, not having taken any steps to 
enforce it within one year after the same accrued. ‘The cause 
came on to be heard, and was submitted on the bill and de- 
murrers, and the Chancellor, in his decree, sustained the 
demurrers and dismissed the bill. Such decree is now 
assigned as error. 


GoopE and Toney, for appellants.—The determination of 
the main question raised by the demurrer, involves a careful 
consideration of the doctrine of retrospective laws touching 
civil rights and civil remedies. Laws impairing the obliga- 
tion of contracts are prohibited to the States by the Federal 
as well as by most of the State constitutions.—U. S. Const. 
Art. II, See. 10, cl. 1; Ala. Const. Art. II, Sec. 24. Other 
retrospective laws touching rights, are objectionable, and are 
never construed retrospectively, unless in pursuance of ex- 
press words, bat they are not void.— Drehman v. Stifle,8 Wall. 
603. But retrospective laws touching civil remedies are not 
only admitted to be valid, but are comparatively free from 
objection, unless they materially impair or affect the obliga- 
tions of contracts.—Bronson v. Kenzie et als., 1 How. 811; 1 
Denio, 128; 4 Wall. 548. The act in question is retroactive 
and should be so construed. 


Oates & McLeroy, contra.—There is nothing in the act 
approved April 19th, 1873, (Acts, 1872-3, p.117,) which indi- 
cates an intention on the part of the legislature to make it 
retroactive. It is not retroactive, except by a forced con- 
struction. A retroactive operation will never be given to a 
statute, unless the intention that it should so operate clearly 
appears.— Barron v. Fort, 18 Ala. 668; Barnes v. Mayor, &c., 
19 Ala. 707; Gould v. Hays, Ib. 488; Kidd v. Montague, Ib. 
619. 


MANNING, J.—1. Although, in regard to civil remedies, 
laws may be enacted which shall have a retroactive opera- 
tion, the general rule is that they are not to be construed to 
produce that effect, unless it was manifestly the purpose of 
the legislature that they should.— Barnes v. Mobile, 19 Ala. 
707 ; Kidd v. Montaque, Ib. 624. 

2. Such a construction can not be put on the act of April 

Vou. Lym. 
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19th, 1873, “to amend sections 3101, 3102 and 3104 of the 
Revised Code,” in relation to mechanic’s liens. And appel- 
lant not having acquired any such lien on the property, con- 
cerning which this suit was brought, none was created in his 
favor by the enactment, subsequently, of the act referred to. 
The property, therefore, can not be charged, in the hands of 
the subsequent purchaser, with the payment of the sum due 
to plaintiff for his services in erecting the building thereon. 
Let the decree of the Chancellor be affirmed. 


Watson v. Oates. 
Bill in Equity to enforce Vendor's Lien. 


1. Private act authorizing administratrix to sell land ; validity of. —The valid- 
ity of 2 special act authorizing a widow in her representative capacity, as ad- 
ministratrix of her deceased husband, to make a private sale of the lands of 
her said husband and intestate, for the purposes of division among the heirs, 
is supported by former decisions of this court, and on account of the fre-— 
quency of such enactments under former constitutions, and the number of 
titles involved, it is too Inte to reopen the question as to the legislative power 
to enact them. 

2. The omission of indispensable parties to a bill—is an error for which the 
appellate court will reverse a decree, though no object-on to their absence 
was taken in the Chancery Court. 


AppraL from the Chancery Court of Pike. 

Heard before the Hon. Hurtosco AUSTILL. 

William C. Oates, the appellee, as sole complainant, filed 
the bill in this cause on the 8th of February, 1875, against 
J. F. Watson, appellant, alleging that he was, in 1874, ap- 
pointed guardian of Pocahontas Long, since married, and 
with whom he has made final settlement, and William B., 
and Mamie Long, children of James B. Long, deceased ; 
that on the 23d of October, 1873, Mary Long, as administra- 
trix of James B. Long, deceased, by virtue of an act of the 
general assembly, “To authorize Mary J. Long, as admin- 
istratrix of the estate of James B. Long, her deceased hus- 
band, to sell the lands belonging to said estate at private 
sale,” approved April 23d, 1873, sold to said Watson the 
lands in controversy, as the lands belonging to said estate, 
and took from said Watson two purchase-money notes there- 
for—said Mary Long executing her bond with said Oates as 
surety thereon, conditioned to make a deed to Watson of 
said land, upon his paying the notes in full; that in 1874, 
said Mary Long made final settlement of said estate, and in 
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part payment of the balance against her she transferred one 
of said notes to said Oates, as guardian of said distributees, 
who were minors, and in that way said note became tie 
‘property of complainant, who sues as guardian; that said 
note has not been paid, and said Watson is in possession of 
said land. The bill prays that said Watson be made a party; 
for a reference; for amount due upon said note; or for 
enforcement of lien of said note, by sale, &c., of the land, 
and for general relief. 

To this bill the defendant demurred, on the following 
grounds: Ist, want of equity; 2d, failing to allege a willing- 
ness of any of the parties to convey to defendant, by proper 
deed, said lands upon payment of the purchase-money there- 
for; 3d, that the bill suows on its face that the said land act 
of the legislature authorized the said Mary A. Long, as admin- 
istratrix, to sell said land, and that she did not sell in such 
representative capacity, but as Mary A. Long; 4th, the said 
bill shows on its face and by all its averments, that the said 
Mary Long, on her final settlement and discharge of her 
trust, is rendered unable to comply with the terms of said 
contract or with the requirements of said act of the legisla- 
ture.” The demurrer was overruled; whereupon the defend- 
ant filed answer, and cross-bill, and, upon the hearing, the 
Chancellor decreed the complainant entitled to relief, and 
dismissed the cross-bill. The decree is now assigned as error. 


Joun D. Garpner, for appellant.—1l. While the legisla- 
ture may authorize an administrator to sell lands of an 
estate to pay debts because they descend to the heirs, sub- 
ject to the lien of creditors (Watkins v. Holman, 16 Pet. 25; 
Heirs of Holman v. Bank of Norfolk, 12 Ala. 369), and it 
might be admitted, without effecting this case, that the legis- 
lature could pass an act authorizing a sale for distribution 
upon the application of the parties interested, as in the case 
of Chappell v. Doe, ex dem. Williamson, 49 Ala. 153. But the 
legislature can pass no act which impairs vested rights, or 
which involves judicial injury, or which deprives individuals 
of their property without due process of law. This ques- 
tion is distinctly met and fully discussed in the case of Pryor 
v. Downey, decided by the Supreme Court of California in 
November, 1875, and reported in the February number of 
the American Law Times for the year 1876. A similar ques- 
tion arose in the case of Grove v. Todd,41 Maryland. 

2. Was not Mary J. Long, the widow, an indispensable 
party to this suit? It is true, she sold the land, but she has 
never parted with her interest in the proceeds of the sale, 


and is, no doubt, entitled to a portion of the same in lieu of 
Vou. ivi. 
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dower. Mary J. Long is an indispensable party to the 
original bill. Pocahontas Long is also an indispensable 
party to the bill, and though the question be raised for the 
first time in this court, the case will be reversed. 


Wuutam C. Oates, (per se) contra—l. The appellant 
contends that the sale of the land is void for the reason that 
the act of the general assembly (Acts 1872-3, p. 172), is un- 
constitutional. The soundness of this position is by no 
means admitted.—49 Ala. 153. But suppose that it be cor- 
rect, and that the sale is utterly void, the appellant cannot 
defend against the payment of the purchase-money while he 
retains possession of the land.— Burns v. Hamilton, 33 Ala. 
210, and authorities therein cited. 

2. No question was made in the court below to the failure 
to make Mary J. Long and Pocahontas Long parties to the 
bill, and not being a question of jurisdiction, cannot be made 
for the first time in this court. 


BRICKELL, C. J.—1. The validity of the special statute 
authorizing Mrs. Long, in her representative capacity, as 
administratrix of her deceased husband, to make a private 
sale of the lands of her said husband and intestate, for the 
purposes of division and distribution to and among the heirs 
to whom they had descended, is supported by former decis- 
ions of this court, which we have neither the power nor incli- 
nation to disturb.—Chappell v. Doe, 49 Ala. 153; Holman v. 
Bank of Norfolk, 12 Ala. 369. The enactment of such laws 
was, under former constitutions, frequent; the titles to an 
immense amount of the real property of the State depend 
upon their validity, and it is too late to reopen the discus- 
sion of the power of the legislature to enact them. 

2. We concur in the view which the Chancellor must have 
taken, that the appellants have failed to establish that there 
was any fraud or misrepresentation in the sale, or that they 
had any just claim to damages because possession was not 
earlier surrendered to them ; and if the proper parties were 
before the court, the decree would be affirmed. The bill is, 
in this respect, defective. The legal title to the lands de- 
scended to the heirs of James B. Long, who must be parties, 
before the court can render a decree subjecting them to sale 
for the payment of the purchase-money due from the appel- 
lant. No objection was taken to their absence, in the 
Chancery Court, but the rule has long prevailed in this 
court, that the omission of indispensable parties is an error 
compelling a reversal, though objection has not been pre- 
viously taken — McMaken v. McMaken, 18 Ala. 576. 
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The decree is reversed and the cause remanded, that the 
proper parties be made. 


Baker v. Flournoy and Wife. 


Action to Recover from Wife's Separate Estate, for Medical 
Services. 


1. Wife's separate estate.—The object of sections 2705 and 2706 of the Code 
of 1876 was to abrogate the common law which conferred upon a husband the 
ownership of his wife’s personal estate, when not secured to her separate use, 
and of her real estate durigg their joint lives; and to preserve such property 
ag the separate estate of the wife, with her husband as trustee without account- 
ability for rents and profits, but with the intent that the family should, if nec- 
essary, be thereby supported. 

2. Same; liability for articles of comfort, &c., under § 2711.—The statutes, 
§§ 2705, 2706, were not intended to operate on or make the husband manager 
of any other proper of the wife than that of which he would have become the 
owner by virtue of the marriage, but for such enactment. And it is only such 
property that, by section 2711 of the Code, is made liabie for ‘articles of com- 
fort and support of the household,” &e. 

3. Same; estate in remainder. &e ; marital rights do not attach.—At common 
law, the marital rights of the husband do not attach to realty in which the 
wife has only a remainder or reversion expectant upen the termination of a 
precedent life estute. And the same is not subject to the debts of the husband 
for necessaries, comforts, &c. (Stone, J., dissenting.) 


APPEAL from the City Court of Eufaula. 
Tried before the Hon. E. M. Kets. 


Joun D. Roquemore, for appellant.—1. The averments of the 
complaint clearly bring the estate songht to be charged, un- 
der the operations of Art. 3, Ch. 1, Title 5, Part 2d, of the 
Revised Code. Section 2371 of said article, declares all 
property of the wife, held by her previous to the marriage, 
or to which she may become entitled a/ter the marriage, in 
any manner, to be her separate estate. There is no limita- 
tion as to the extent, quantity, or duration of the interest re- 
quired. Whether it consists of a fee simple title to real 
estate, or a mere temporary interest in personalty, it is alike 
her separate estate, if acquired either as contemplated in sec- 
tion 2371, or section 2388, Rev. Code, and is subject to be 
made liable to the satisfaction of such demands as are spec- 
ified in § 2376 Revised Code, which is also in article 3, above 
referred to. 

2. It may be insisted by appellees that an estate, to be 


made liable under said article 3, must be one to which the 
Vou. LYIU. 
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wife has legal title as well as possession. But such a con- 
struction would contradict the spirit of the statute. If the 
title be vested it matters not how small nor how large the 
estate, it is liable if the other conditions concur.—{ 2376, 
Revised Code. 

3. A vested remainder may be sold and conveyed, or levied 
on under an execution, and why not become a married wo- 
man’s separate statutory estate, and liable to the payment of 
such debts as are named in section 2376 of the Revised Code ? 


GoopE & Torrey, contra.—1. To sustain such an action as 
this, two things are requisite, namely : 1st, the debt or liability 
on which recovery is sought, must be of a specified charac- 
ter—See Revised Code, § 2376, and, also, the analysis of 
Judge Stone in Durden and Wife v. McWilliams & Smith, 31 
Ala. top page, 442; 2d, the estate of the married woman sought. 
to be subjected, must be of a certain character.—See the 
opinion of Judge WALKER in the case of Ravesies and Wife 
v. Stoddard & Co. 32 Ala. 601 to 606. 

2. Applying the most approved definition of a “remainder” 
to the estate of Mrs. Flournoy, described in the complaint, 
and the conclusion must be that the estate is a vested remain- 
der, dependent upon the termination of the life estate in said 

roperty, and not subject under the Code to this action. 
ence, the demurrer was properly sustained. 

[The brief contains an elaborate and able argument reach- 
ing to the conclusions here noted. | 


MANNING, J.—This action was brought by appellant for 
medical services rendered, and medicines furnished for the 
support and comfort of the household of defendants, S. J. 
Flournoy and Eliza Flournoy, his wife; and the complaint 
alleges, that at the time the debt was contracted, said Eliza 
J., was owner of an undivied one-seventh part of certain 
real estate, situated in Barbour county, and particularly de- 
scribed in the compldint, “said interest of said Eliza J. 
Flournoy being a vested remainder in said property after the 
termination of a life estate in the same to Sarah Toney, who 
is now in life.” 

A demurrer was sustained to the complaint upon the 
ground that an estate of which defendants had no present 
beneficial enjoyment, was not liable by virtue of the statute 
under which the suit was brought. 

The question presented is a new one, and must be deter- 
mined by a consideration of the enactment known as the 
“married woman’s law,” in connection with a doctrine of the 
common law relating to property so situated. 
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1. The language of the statute is: “All property of the 
wife, held by her previous to the marriage, or which she ma 
become entitled to after the marriage, in any manner, is the 
separate estate of the wife, and is not subject to the pay. 
ment of the debts of the husband.”—Code of 1876, § 2705 
(2371). “Property thus belonging to the wife, vests in the 
husband as her trustee, who has the right to manage and con- 
trol the sume, and is not required to account to the wife, her 
heirs, or legal representatives, for the rents, income and profits 
thereof ; but such rents, income, and profits are not subject 
to the payment of the debts of the husband.”—§ 2706 (2379), 
These are the two principal sections of the statute. Its ob- 
ject was to abrogate those provisions of the common lay, 
which conferred upon a husband the ownership of his wife’s 
personal estate, when not secured by some settlement to her 
separate use, and of her real estate during their joint lives— 
whereby such property might be subjected to the debts, or 
disposed of at the pleasure of the husband, and the wife be 
brought to want—and instead thereof, to preserve this pro 
erty as the separate estate of the wife, while continuing in 
her husband the management of it as trustee, without ac- 
countability for the rents, issues and profits, but with the 
intent that the family should, if necessary, be thereby sup- 
ported and maintained. 

2-3. The statute was not intended to operate on, and make 
the husband manager of, any other property of the wife than 
that of which, but for this enactment, he might, by virtue of 
the marriage, have become the owner. Upon this principle 
it is, that te construction is established that prevents it 
from reaching property, real or personal, which, by the in- 
strument through which it comes to the wife, is so secured 
to her, as to be put beyond the husband’s marital power, as 
was said in Short v. Battle, (52 Ala. 465). “In the absence 
of the statute, if the husband did not renounce his marital 
rights, the property of the wife became the property of the 
husband. He had unqualified dominion over her personal 
property, and of her real estate, but a mere reversion was 
left in the wife or her heirs. Having title, it was subject to 
the payment of his debts, and he could alienate or devise it 
at pleasure. To take away these common law rights of the 

husband, and to define and regulate the manner in which the 
property of the wife should be held, fo which these rights would 
have attached, was the only purpose of the statutes.” And it 
is only this same property, that by section 2711 (2376), is 
made liable to be subjected to the payment for “articles of 
comfort and support of the household, . . . suitable to 


the degree and condition in life of the family,” &c. Now, no 
Vou. LVI. 
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such common law rights of the husband attach to realty in 
which the wife has only a remainder or reversion, expectant 
upon the termination of a precedent life estate. The seisin 
and possession are 1n the person who has the freehold estate 
for life. And, “curtesy, like dower,’can only be had of an 
estate in possession ; that is, if the wife’s estate is only in 
remainder or reversion, expectant on the termination of a 
life estate or other frechold, which is vested in some third 
person, the husband can not have curtesy, ‘unless the par- 
ticular estate be determined or ended during the coverture.’” 
1 Bish. Law of Mar. Women, $489; Co. Lit. 29a; Bank v. 
Davis, 31 Ala. 631; Mackey v. Proctor, 12 B. Monroe, 433 ; 
Tayloe v. Gould, 10 Barb. 400; Blood v. Blood, 23 Pick. 80 ; 
Shoemaker v. Walker, 2 Serg. & R. 554. By the common law, 
therefore, such a remainder in realty, as the estate of Mrs. 
Flournoy is alleged in the complaint to be, was not, nor was 
any interest therein, liable to be sold by the husband, or sub- 
ject to his debts ; nor could he take any management or con- 
trol of the property, or derive any “rents, income or profits” 
from it, so long as the precedent life estate continued. Un- 
til that is ended, there is no such estate in the wife as re- 
quires the protection which the law in question was designed 
to give. A construction of it, that would bring property 
thus situated into a condition which might subject it to sale 
under very great disadvantages, for the payment of debts 
that are properly those of her husband, personally, would be 
giving to the statute an operation conflicting with the object 
of the legislature in enacting it, and is, therefore, inadmissi- 
ble. 
Let the judgment of the City Court be affirmed. 


Strong, J., dissenting. 
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Mayor and Councilmen of Union 
Springs v. Jones. 


Action against Town for Damages, Caused by Erecting a 
Sewer and Flooding Plaintiff’s Land. 


1. Municipal corporation diverting water from streets; when liable in damages, 
If the corporate authorities of a town, in diverting water from their streets, 
discharge it by artificial means, in increased quantities and with collected 
power and destructiveness, upon the lands of others, the corporation is liable 
for damage thus occasioned.—(See Mayor, &c,, of Troy, v. Coleman, present 
volume. ) 


2. Permission by former owner to erect a conduit; when purchaser no cause of 


action. —If the owner of a lot gives the corporate authorities, or their em- 
ployees, authority to erect a conduit, or water escape, through it, in the man- 
ner in which it exists when the lot is sold by another, the purchaser has no 
cause of action so long as there is no change in the structure or increase in 
the flow of water.— (Case above cited. ) 

3. Measure of damage to present owner ; what plaintiff can not show. —Where 
the purchaser is not precluded from recovering by some act of the former 
owner, the measure of damages is the injury to the lot after he became owner; 
the difference in value of the lot between the time the conduit was erected 
and the suit brought, is nota proper criterion of damages; nor cau the piaintiff 
show, in the absence of the avermeut of special damages, that by reason of the 
flow of water on the lot his tenant left the premises. 


AppraL from the Criminal Court of Bullock. 

Tried before the Hon. C. J. L. CUNNINGHAM. 

This was an action brought by Kimbrough T. Jones, 
appellee, against the Mayor and Councilmen of the Town of 
Union Springs, for ten thousand dollars damages, for erection 
of a conduit or sewer on the west side of the premises of 
ages which sewer, as plaintiff claims, was so constructed 

y defendant that it unnecessarily and unlawfully changed 
the direction of the flow of the rain water, causing it to flow 
in large quantities upon, and damaging the plaintiff's prem- 
ises ; and defendants kept up said sewer causing said flow to 
continue for a long time, tearing up and still tearing up and 
washing and injuring the land and premises of the plaintiff. 
Before the plaintiff became owner of said land it belonged 
to the estate of one D. A. McRae, and was purchased by 
plaintiff from one Mrs. Lucy McRae, administratrix of said 
estate. The conduit was erected before the purchase by 
plaintiff, and with the permission of said Mrs. McRae. 

On the trial, the court admitted evidence of the damage 


done to the premises from the time of erecting the conduit 
VoL. LVI. 
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to the day of suit, to which the defendant excepted. Evi- 
dence was also admitted against the objections of defendant, 
of the difference in value of the lot at the time of the suit 
and when the conduit was constructed, to which defendant 
excepted. The plaintiff was also’ permitted to prove that 
there were houses on the premises which had been rented 
out, but when the water broke over the lot and ran up to the 
house it caused the tenants to leave, wherefore he lost rent. 
The defendant moved to exclude such testimony, but the 
court permitted the testimony to go to the jury, and 
defendant excepted. The complaint contains no averment 
of special damage. There was a demurrer, alleging several 
grounds, which was overruled. The rulings of the court 
against defendant are now assigned as error. 


ARRINGTON, ToMPKINS and McCat, for appellants.—1. The 
evidence, as to damage done to plaintiff's lot from the time 
of the erection of the sewer, was clearly illegal. Plaintiff 
could only recover damage done after he went into pos- 
session. 

2. The proof of damage done by loss of tenants and rent, 
was illegal. There were no averments of special damage. 
See Donnell v. Jones, 13 Ala. 490; Lewis v. Paull, 42 Ala. 136. 

3. The carelessness and negligence of defendant is the 
gravamen of the whole action. In the location of sewers the 
city council acted in a quasi legislative capacity, but in the 
construction of the sewers they acted ministerially.—See City 
Council of Montgomery v. Gilmer et al., 33 Ala. 130. Many 
courts have held that there is no liability attaching, even 
though the duty is performed in a careless and negligent 
manner.—Dillon on Municipal Corporations, 783, 801; J/ills 
v. City of Brooklyn, 32 N. Y. 489; Turner v. Dartmouth, 
13 Allen, 291; Flagg v. Worcester, 138 Gray, 601; Bangor v. 
Lansil, 51 Me. 521; Dorman v. City of Jacksonville, 13 Fila. 
538; 7 Am. Rep. 253. 


Warts & Warts, contra.—l. Causing the rain water to 
flow from its natural channel and. by means of a sewer, to 
accumulate on the lot of plaintiff, constituted a cause of 
action against the town.—See 2 Dillon on Munie. Corp. § 799. 

The corporate authorities of a town or city have no 
right, by reason of their control over the streets, and their 
power to grade, intentionally to divert the water therefrom, 
and discharging it, by artificial means, in increased quanti- 
ties, and with collected force, upon the property of an 
adjoining owner of lots.—See § 799, Dillon on Cor., on p. 933, 
and authorities in note 1; Angell on Highways, § 221; Beaty 
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v. Armstrong, 8 Watts & Serg.40; Foot et al. v. Bronson et al, 
4 Lans. (N. Y.) 47; Livingston v. McDonald, 21 Towa, 167, an 
opinion by Judge Dion. 

These same authorities hold that the negligent or unskilJ- 
ful exercise of this ministerial authority by the agents of the 
corporation, makes the corporation liable. 

3. The objections to the evidence by defendants were 
properly overruled. 

4. The continuance of the wrong is a wrong itself, and 
damages, in all such cases, may be recovered to the time of 
the trial—See Cromelin v. Coxe & Co. 30 Ala. 318. 


STONE, J.—1. The case of Mayor and Councilmen of 
Troy v. Coleman, 58 Ala. 570, is decisive of many questions 
raised by this record. In that case we said, adopting the 
language of Judge DiLLon in his work on Municipal Corpor- 
ations, § 799, “we are unable to assent to the doctrine that 
by reason of their control over streets, and the power to 
grade and improve them, the corporate authorities have the 
legal right intentionally to divert the water therefrom, as a 
mode of protecting the streets, and discharge it, by artificial 
means, in increased quantities, and with collected force and 
destructiveness, upon the property, perhaps improved and 
occupied, of the adjoining owner.” this disposes, adversely 
to appellants, of one line of the defense relied on. 

2. Inthat case we also said, “appellant proposed to prove 
that one of the sewers complained of by plaintiff, 
was put there at the request of Joel D. Murphree, who 
owned said lot at that time—that is, the lot now belonging 
to plaintiffi—to which the damage was done. But the circuit 
iolieg ruled that this could not be done. It seems to us that 
in this there was error. If the former owner, who had 
power to charge the lot with any servitude in favor of the 
public, expressly authorized the building of one of the strue- 
tures complained of, in such situation and manner, as that 
it would naturally turn upon the lot a large portion of the 
water which they decided to divert from the streets, he 
thereby deprived himself of any right of action against the 
corporation for that which he, with a knowledge of the con- 
sequences to his property, induced the authorities to do. 
And he could not, by a transfer of the lot to another, invest 
his alienee with larger rights than he himself had. The 
purchaser would take the property cum onere.” Under this 
principle, if Mrs. McRae, the former owner of the lots, and 
while she was the owner, gave to the town covncil, or its 
— authority to erect the conduit, or water escape, 

an 


the same was erected, and remained there when Jones 
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purchased, and there was no change in the structure which 
caused an increased flow of water, and increased damage to 

laintiff's property, this would be a complete defense to the 
present action. Many of the rulings of the criminal court 
were in conflict with this view, and the result is that the 
judgment must be reversed. 

3. The criminal court also erred in receiving evidence of 
the difference of value of the lots between the time when 
the conduit or aqueduct was erected, and the commencement 
of this suit. This did not and could not furnish a criterion 
of damages, to which the psoas wd was entitled. He could 
only recover for the injury done his property after he became 
the owner. Nor, in the absence of an averment of the fact 
as special damages, should the plaintiff have been allowed 
to prove the loss of a tenant of his property, caused by the 
water-flow.— Donnel v. Jones, 13 Ala. 490. 

The exceptions in this record are very numerous, but we 
think what is said above will furnish a sufficient guide on 
another trial. 

Reversed and remanded. 





Bibb & Falkner, Ex’rs, v. Mitchell, 
Adwm’r. 


Action on Promissory Note. 


1. Claim against decedent's estate; what necessary presentment to avoid bar of 
non-claim.—A presentment which will avoid the bar of the statute of non-claim, 
must give such information of the existence of the claim that the personal rep- 
resentative may determine—assuming its validity—how far he can safely proceed 
in the administration of the estate as solvent. If a mere statement of the 
claim is relied on as a presentment, it should describe the claim with such 
accuracy that it may be distinguished from all similar claims. 

2. Sume; when statement of claim insufficient.--A statement of a claim pre- 
sented by an administrator which does not show of what estate he was admin- 
istrator; whether it was payable to him or his intestate; or when the note was 
executed; or whether the obligation was joint or several; or whether it bore 
interest from date, and gave no description of the claim which would distin- 
guish it from other notes for a similar amount, payable at the same date, is not 
sufficient to avoid the bar of the statute of non-claim. 

3. Charge; right of party to favorable instructions .--A party has a right to 
instructions favorable to him, based on a hypothesis which the evidence tends 
to support; and such charges are not objectionable because founded on a par- 
tial view of the evidence. 


AppraL from the Circuit Court of Chambers. 


Tried before the Hon. LirrLEBERRY STRANGE. 
(42) 
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This was an action bronght by John W. Mitchell, as admin- 
istrator with the will annexed of one Jas. 8S. Mitchell, deceased 
against Jefferson Falkner and Benjamin S. Bibb, executors 
of one William b. 8. Gilmer, deceased, for $4,080, due by two 
promissory notes made by their testator, together with M. H, 
Mitchell and Robert Mitchell, on the 3d of January, 1859 
one for $2,167.50, due twelve months after date, and the other 
for $1,912.50, due two years after date. 

The defendants pleaded, 1. “'That the notes described in 
the complaint were not presented to them, nor said notes nor 
a statement thereof filed, nor said claims docketed in the 
oflice of the judge of probate of Chambers county within 
eighteen months after the granting of letters testamentary to 
the defendants, or within eighteen months after the 21st day 
of September, 1865, or within eighteen months after the 
accrual of said claims. 2d. And as a further answer to the 
complaint, they say, that their said testator, William B. §. 
Gilmer, deceased, in his life-time, did not undertake or promise 
as the said plaintiff has thereof complained against them as 
his executors. 3d. That Mrs. Martha H. Mitchell, the prin- 
cipal maker of said notes, fully paid off and satistied the 
same, before the commencement of this suit.” 

The plaintiff introduced in evidence the notes sued upon, 
and also introduced the docket kept in the office of the judge 
of probate of Chambers county, as the docket kept and used 
for the purpose of registering claims filed against estates of 
deceased persons, and which was proven by the judge of said 
court to be the docket kept for that purpose, the same show- 
ing the following entry: “Estate of W. B.S. Gilmer, 1866, 
June 6, account filed by the C. & O. R. R. Co... 33825.00. 
Oct. 9, one note filed by S. Spence, adm’r, due 3d Jan. 1860, 
for $2167.50. Oct. 9, one note filed by 8. Spence, adm’r, due 
dd Jan. 1861, for $1912.50. 

Plaintiff proved by the judge of probate (Appleby), that 
said entry on the said docket, in his account of the C. & C. 
R. R. Co., and the date, June 6, was made in the handwriting 
of one Judge Richards, and the entry dated Oct. 9tli, in ref- 
erence to the claim filed by 8. Spence, adim’r, was in his (Ap- 
pleby’s) handwriting; that said $. Spence never filed any 
claims in his office against the estate of W. B.S. Gilmer, at 
any time; that he did not remember when said entry was 
made in the said docket; that he had no recollection when 
said entry was made, except from its date, but believes from 
the date in the handwriting of Judge Richards, that the entry 
was made the 9th of October, 1866. 

S. Spence was introduced by the plaintiff as a witness, and 
he testified that on the 9th day of October, 1866, he handed 
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the notes now sued on to Judge Appleby, and that Judge 
Appleby, with the notes before him, made the said entry 
above referred to. He was not asked whether he filed said 
notes in the probate court. He further testified, that some- 
time in October, 1866, after the said entry was made by 
Judge Appleby, he met Jeff. Falkner, one of the defendants, 
at the probate office, and called his attention to the entry ; 
that said Falkner seemed surprised at said entry, and 
asked him about the claims referred to in said entry, and 
said Spence then told him of the claims sued on, giving him 
full information as to date, amount, when due, and the par- 
ties to the same, and that he looked to the estate for their 
payment; that he had never presented the said note to either 
of the defendants, unless what he stated above constituted a 
presentment. 

On cross-examination of said Spence, the defendants asked 
him whether there was not an understanding and agreement 
between him and said W. B.S. Gilmer, in his life-time, and 
Mrs. M. H. Mitchell, that her distributive share in the estate 
of James 8. Mitchell, deceased, should be applied to the 
payment of the notes now sued on, and whether he had not 
paid over to said Mrs. M. H. Mitchell, after said agreement 
and understanding, six thousand dollars of her distributive 
share in said estate of James S. Mitchell, deceased, without 
the consent of said W. B.S. Gilmer? This question was 
objected to by the plaintiff, but the objection was sustained, 
the defendants reserving an exception. Before this objec- 
tion was made, it had been proved that the maker of the 
notes sued on (M. H. Mitchell) was the widow of said James 
S. Mitchell, deceased, and that said W. B.S. Gilmer and 
Robert Mitchell, the other two makers of the note, were her 
securities. It was also proven, that the notes sued on were 
given for negroes, three in number, and some other personal 
property bought of said 8. Spence as administrator with the 
will annexed of the said James 8. Mitchell. 

The defendants asked said witness, if there was not an 
understanding and agreement, whilst he had the distributive 
share of the said M. H. Mitchell in said James S. Mitchell’s 
estate in his hands, between him, M. H. Mitchell and W. B. 
8. Gilmer, after the maturity of the notes, that the said funds 
should be retained by him and that he should apply them to 
the payment of the notes now sued on? To this question 
the plaintiff objected, and was sustained by the court, the 
defendants excepting. Defendants then asked the witness 
whether he had not paid over to Mrs. M. H. Mitchell, after 
the maturity of said notes sued on, the sum of $5,300 of her 
distributive share, and while he continued as the representa- 
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tive of James S. Mitchell’s estate. To this question the 
plaintiff objected, and the court sustained the objection and 
refused to allow the said question to be answered, to which 
the defendants reserved an exception. Defendants then 
asked the witness whether the said Gilmer in his life-time, 
while he (witness) was the representative of the said estate 
of J.S. Mitchell, and while he held the funds which he after- 
wards paid over to Mrs. M. H. Mitchell as part of her dis- 
tributive share in said estate, and after the maturity of the 
said notes sued on, had not notified him not to pay the said 
distributive share to Mrs. M. H. Mitchell, but to retain them 
and apply them to the payment of said notes? To which 
question the court sustained plaintiff’s objection and defend- 
ants excepted. Defendants then asked the witness if Mrs. 
Mitchell had not agreed that her distributive share of the 
estate of her husband, then in the hands of witness, should 
be applied to the payment of the notes sued on? ‘To which 
the court sustained plaintiff’s objection, and defendants ex- 
cepted. The defendants then proposed to prove by witness 
that Mrs. Mitchell had agreed with the said Gilmer that her 
distributive share of the estate of James 8. Mitchell should 
be applied to the payment of the notes sued on, and that 
this agreement.was made known to the witness while he was 
the administrator of said J. S. Mitchell, and while witness 
held the funds in his hands that afterwards, and without the 
consent of the said Gilmer, witness paid over (while he con- 
tinued to be such administrator) to the said Mrs. M. H. 
Mitchell ($6,000) as part of her distributive share in the estate 
of said J.S. Mitchell; to which evidence the plaintiff objected 
and was sustained by the court, the defendants excepting. 

The defendants introduced as a witness Jeff. Falkner, who 
testified that the claims now sued on were never presented 
to him until after the commencemert of this suit, and that 
his attention was never called to the entry on the docket in 
the Probate Court until after the commencement of this suit; 
that he had no recollection of ever having any conversation 
with Mr. Spence in reference to the said claims until after 
the commencement of this suit; that he remembered having 
his attention called to the entry in the fall of 1868, after this 
suit was brought, not before ; and that he was very much 
surprised, and so expressed himself, that the claims now sued 
on were the claims referred to on the docket. 

The evidence further showed, that letters testimentary 
were granted to defendants on the 22d of June, 1865, and 
that on the 28th of July, 1871, new letters were granted to 
defendants, under the influence of the decision of Bibb & 
Falkner v. Avery. 
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The above being, in substance, all the evidence, the defend- 
ants asked the court to charge, in writing, “1. That if the 
jury find the only evidence of the presentation of the claim 
sued on, is what is found on the docket of claims in evidence, 
this does not amount to such a presentation of the claim to 
the executors as is required by law, and on that question 
the jury should find for defendants.” 2d. That if the only 
evidence before the jury, of the filing of the claims sued on, is 
that in evidence before them, from the docket of claims from 
the Probate Court, then these notes are not filed as required 
by section 2241 of the Revised Code of Alabama.” 

The court refused to give either of said charges, and de- 
fendants excepted. 

The rulings of the court adverse to defendants, are now 
severally assigned as error. 


Fa.kner, and Warts & Sons, for appellants.—1. Under the 
influence of recent decisions, the questions arising on the 
demurrer to the special pleas, or to other parts of the plead- 
ing, can not be noticed by the court. The questions thus 
raised by this record, arise out of the several refusals to 
admit testimony. and the refusal to allow certain questions 
to be propounded to the witness Spence, and to the refusal 
of the court to give’two charges; all of which questions are 
shown in the bill of exceptions. The evidence proposed to 
be made by the witness Spence, tended to show a payment 
by the principal maker of the notes sued on, and were, there- 
fore, competent evidence. The evidence showed that Mrs. 
M. H. Mitchell was the widow of James S. Mitchell, deceased, 
and that she was entitled to a distributive share in said estate 
of Mitchell, and that W. B.S. Gilmer and Robert Mitchell 
were the sureties of Mrs. M. H. Mitchell on the notes sued 
on; and that S. Spence, the witness, had been the adminis- 
trator in chief of the said James S. Mitchell, and that the 
notes now sued on were given to him, as such administrator, 
for personal property of the estate sold by him to Mrs. M. H. 
Mitchell. 

2. Mrs. Mitchell, as distributee of the estate, had the right 
to direct her distributive share in the estate to be appropri- 
ated to the payment of the notes. If she made such agree- 
ment with Gilmer, and the administrator Spence assented to 
this arrangement, then he had no right afterwards to pay 
over to Mrs. Mitchell said distributive share without the 
consent of Gilmer, the surety; and such payment, by said 
Spence, discharged Gilmer, the surety, from liability on said 
notes to the extent of the amount so paid to Mrs. Mitchell. 
It was proposed to show that the sum so paid to her, was 
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more than enough to pay and discharge the amount due on 
the said notes. But whether it was or was not sufficient to 
pay the whole amount due on the notes, the amouat, what- 
ever it was, should have been applied to the payment of the 
notes, and the appellants were entitled to this evidence under 
the pleas on which issue was joined. When the creditor has 
in his possession money or property of the principal debtor, 
which he may rightfully retain and apply to the satisfaction 
of the debt, and instead of retaining it he suffers it to pass 
into the hands of the principal debtor, the surety is dis- 
charged to the extent of the amount so paid to the principal 
debtor.—See Perrine Uv. F. Ins. Co. of Mobile, 99, Ala. 575, and 
authorities there cited; Allen v. Greene, 19 Ala. 34; Cullum 
v. Emanuel & Gaines, 1 Ala. 23. The defendants proposed 
to show, and put to the witness the appropriate questions 
to show, that by agreement between Mrs. Mitchell, Spence, 
the administrator, the payee of the notes, and Gilmer, the 
surety, the fund in the hands of Spence belonging to Mrs. 
Mitchell should be applied to the payment of the notes; and 
that Spence afterwards, without the consent of Gilmer, paid 
to Mrs. Mitchell the sum so agreed to be applied to the pay- 
ment of this note. By this agreement Spence, the payee of 
the notes, could have rightfully retained, and it was his duty 
to retain, the distributive share of Mrs. Mitchell in the estate, 
and to apply it to the payment of the notes. The payment 
by him to her, afterwards, was in violation of the agreement 
made with the surety. The agreement constituted a parol 
mortgage on the distributive share of Mrs. Mitcheil in the 
estate—Spence being the mortgagee—and his payment to her 
of this fund, so mortgaged, was a discharge of Gilmer, the 
surety. By the terms of this agreement, Spence, the admin- 
istrator, became the trustee for Gilmer, and he could not, 
without Gilmer’s consent, discharge this fund from the pay- 
ment of the debt, without, in law, discharging Gilmer from 
liability on the note to the extent of the value of the fund so 
relinquished.—See Steele v. Mealing, 24 Ala. 285; Toulmin v. 
Hamilton, 7 Ala. The agreement, as proposed to be proved, 
between Mrs. Mitchell, Gilmer and Spence, the administrator, 
was in law a payment of the notes held by the administrator, 
if Mrs. Mitchell’s distributive share was sutlicient to pay it 
in full, and if not sufficient, it was a payment pro tanto. 

3. The judgment entry in this case does not disclose any 
thing about sustaining demurrers to any pleas. The pleas 
in the record show that the evidence sought to be proven by 
the witness Spence, was relevant and legal evidence, and 
tended to sustain the pleas on which issue was joined. If it 


be said that the bill of exceptions shows that demurrers were 
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sustained to the special pleas, we say in reply that this court 
will not look to the bill of exceptions to ascertain what was 
done with any plea. The judgment entry must show this. 
If this court can look, and will look, to the bill of exceptions 
to see what disposition was made of the pleas found in the 
record. then the court must go further and see whether that 
disposition was legal. And if it appears from the bill of 
exceptions that a demurrer was sustained to the pleas, or 
any of them, then this court will determine whether said 
demurrer was or not properly sustained. Each of these 
matters is assigned as error. 

2. The authorities before cited abundantly show that 
the special pleas presented a complete defense to the action. 
The general issue was pleaded and issue joined on it. Un- 
der this plea the defense attempted to be proven by the 
witness Spence, could have been made. Any matter which 
showed that the plaintiff had no right of recovery at the com- 
mencement of the suit, could be proven under the general 
issue.—See 1 Chitty’s Pleading, on pages 477-8-9; Feagan 
v. Pearson, 42 Ala. 339. 


W. H. Banryes, contia. (No brief came to Reporter.) 


BRICKELL, C. J.—1. A presentment of a claim to save the 
bar of the statute of non-claim, may be made to the executor 
or administrator, or it may be by filing the claim, or a state- 
ment thereof, in the office of the judge of probate granting 
administration.—Code of 1876, § 2599. It is not necessary 
whether the one mode or the other of presentment is pursued 
to present the identical claim. If it 1s a claim the evidence 
of which is in writing, as a bill, note, or bond, it is sufficient 
to state its description with such accuracy, that the executor 
or administrator will be informed of its character, the liability 
it imports, and, if there is future litigation as to the fact of 
presentment, that the claim may be distinguished from all 
similar claims.— Hallett d: Walker v. Br. Bank Mobile, 12 Ala. 
193; Posey & Coffee v. Br. Bank Decatur, Ib. 802. 

2. The statement of the claims filed in the office of the pro- 
bate judge, relied on as a presentment of the notes on which 
the present action is founded, is very indefinite and uncer- 
tain. Except as to the amount, and time of payment of the 
notes, there is no description by which they may be distin- 
guished from any notes for similar amounts maturing at the 
same time. It is not shown when the notes were executed, 
nor to whom they were payable, nor whether they are joint 
or several obligations. If it was intended as a statement of 
the notes on which the present action is founded, it omits 








664 SUPREME COURT (Dec. ‘Term, 


{Bibb & Falkner, Ex’rs, v. Mitchell, Adm’r.] 


the material part of the notes, that they bear interest from 
date. While the person making the presentment is shown 
to be Sam’l Spence, adm’r, there is nothing stated from which 
it can be ascertained of what estate he is administrator, nor 
whether he or the intestate is the payee of the notes. A 
presentment which will avoid the bar of the statute must be 
more than enough merely to excite the inquiry of the personal 
representative—it must give such information of the exist- 
ence of the claim, that he may determine—assuming its valid- 
ity—how far he can proceed safely in the administration of 
the estate as solvent; and if a mere statement of the claim is 
relied on as a presentment, that statement should describe 
the claim with such accuracy that it may be distinguished 
from all similar claims. Notes for a like amount, falling due 
at the same time, bearing or not bearing interest, payable to 
the intestate of Spence, would answer the description in this 
statement, equally with the notes, the subject of suit, payable 
to him as administrator; or notes similar in amount, and 
time of maturity, payable to him as administrator of any 
other estate than that of James S. Mitchell, would also 
answer the description in the statement. As a presentment 
of the notes this statement was insufficient, and the Circuit 
Court erred in refusing so to instruct the jury. 

3. There was other evidence of a presentment, the suffi- 
ciency of which it was for the jury to determine.’ It was 
conflicting, and the instructions requesied by the appellants 

roceed on the hypothesis, that because of the conflict, the 
jury would not regard it as sufficient, and to this hypothesis 
the instructions requested are adapted. A party has a right 
to instructions based on a hypothesis favorable to him 
which the evidence tends to support. Such instructions are 
not objectionable because based on a partial view of the evi- 
dence, as his adversary may request contrary instructions, or 
instructions founded on a contrary hypothesis, so far as the 
evidence will authorize.— Griel v. Marks, 51 Ala. 566. 

Let the judgment be reversed and the cause remanded. 














1877.) OF ALABAMA. 665 


{Woodward v. Echols. ] 


Woodward wv. Echols. 


Bill in Equity to Enforce Vendor’s Lien. 


1. Transfer of purchase-money note; when does not pass equitable lien.-—A 
transfer by delivery of a promissory note given to the vendor for the purchase- 
money of lands, if made subsequently to the conveyance of the legal title, 
does not pass the equitable lien of the vendor. 

2. Same; when operates to pass security for the debt; relation created between 
the parties. —Where the transter of the note was prior to the conveyance of the 
legal title which remained in the vendor as a security for the purchase-money, 
the relations of the parties was, in legal effect, that of mortgagor and mort- 
gagee; and, whatever may have been the form of the transfer, the security 
which was incident to the debt passed by a transfer of the debt—the con- 
trary not being stipulated. 

3. Same ; vendor and vendee, no power to impair transferree’s security; subsequent 
conveyance subordinate —The vendee, having knowledge of the transter of the 
debt before the conveyance to him was executed, it is not within the power of 
him and the vendor to impair such security after the transfer of the note—-the 
subsequent conveyance is subordinate to the security, and is no obstacle to its 
enforcement. 

4. Same; effect of taking new note from vendee in liew of old.—Where the 
transferee, subsequent to the conveyance of the legal title, takes, in lieu of the 
old note, a new note from the vendee, extending the time of payment, the se- 
curity is not thereby impaired—especially when all intention to waive it is 
negatived by the recital in the new note of its original consideration. 


APPEAL from the Chancery Court of Tallapoosa. 

Heard before the Hon. N. S. Granam. 

Bill was filed by Felix D. Woodward, appellant, against 
Thomas M. Echols, appellee. The facts are, that appellee 
purchased from one Henry Norvell a certain tract of land, 
described in the bill; that he paid about $600 cash, and gave 
Norvell his note for the balance—$800—payable on the 25th 
of December, 1874; that Norvell executed his deed to Echols, 
who took possession of the premises ; that shortly after said 
purchase, Norvell transferred said note, before it became due, 
to appellant for a valuable consideration; that after said note 
became due, Echols (the vendee) made a payment thereon, 
and gave anew note to appellant for the balance, payable about 
the 25th of December, 1875; that on the 10th of February, 
1876, Echols made a small payment on said note, and gave 
another new note to appellant, dated February 10th, 1876, 
for $670.50, due and payable December 25th, 1876; that each 
of said notes described on its face that it was given for the 
“last payment on said land.” 

The bill avers that the last mentioned note is due and un- 
paid, and prays that the same be declared as creating a ven- 
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dor’s lien on said land, and that a sale be made for its pay- 
ment, «c. 

Tie Chancellor overruled the demurrer and decreed the 
complainant not entitled to relief, and dismissed the bill. 

The overruling of the demurrer, and the decree, are now 
assigned as error. ’ 

The appellee answered and demurred to the bill. 


C. G. Ricwarps, for appellant. 
OLIVER & GARRETT, contra. 


BRICKELL, C. J.—1. The transfer by delivery of the 
promissory note given to the vendor for the purchase-money 
of the lands, if it had been made subsequent to the convey- 
ance of the legal title, would not have passed the equitable 
lien of the vendor.— Bankhead v. Owen, at present term ; High- 
tower v. Rigsby, 56 Ala. 126. 

2. The transfer of the note was, however, prior to the con- 
veyance of the legal title. The legal title remaining in the 
vendor as a security for the purehase- money, the relation of 
the parties was, in legal effect, that of mortgagor and mort- 
gagee. The transfer of the note for the purchase-money, 
whatever may have been its form—whether by delivery or in 
writing freeing the vendor from’ responsibility for its ulti- 

mate pay ment—was a transfer of the security for its pay- 
ment, or rather the security which was incident to the debt, 
passed by a transfer of the debt, the contrary not being stip- 
ulatec 

3. The appellee had knowledge of the transfer of the debt, 
before the conveyance to him was executed. It was not 
within the power ‘of the vendor and of the appellee, to im- 
pair the security for the debt after the transfer to the appel- 
lant. The conveyance subsequently made, is subordinate to 
it, and offers no obstacle to its enforcement. 

4. The taking a new note from the appellee, extending the 
day of payment, did not impair the security, and all inten- 
tion to waive it is negatived by the recital in the note of its 
original consideration.—Conner v. Banks, 18 Ala. 42; Boyd 

v. Be chk, 29 Ala. 703; Bryant v. Stephens, 58 Ala. 636. 
The decree of the Chancellor is erroneous, and must be 


reversed, and the cause remanded. 
VoL, Lvut. 
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Terry v. Keaton et al, 
Bill in Equity to enforce Vendor's Lien. 


1. Vendor's lien; whatis; enforceable only in equity.—A vendor's lien has its 
existence and can be enforced only in equity. It is rarely the subject of ex- 
press negotiation or contract, but is an incident which courts of equity recog- 
nize and enforce as springing out of the contract of bargain and sale of lands, 
when attendant conditions do not repel the presumption of such incident. 

2. Same; conveyance and obligation to convey; presumption subject to rebut- 
tal.—The doctrine ‘‘that a person who has gotten the estate of another, ought 
not, in conscience, as between them, to be allowed to keep it and not pay the 
full consideration money,” applies to sales that are consummated by convey- 
ance. When a mere obligation to convey is given, the title is retained as secu- 
rity; but when conveyance itself is executed, lien for the unpaid purchase- 
money is but an equitable presumption, which may be rebutted. 

3. Same; what insufficient to prevent lien attaching. —Where notes were given 
to secure unpaid purchase-money on land, the absence of an intention to create 
a lien, without more, does not prevent it from attaching. 

4. Oral testimony to vary wriiten contract, will not be received, except in a 
proceeding, with appropriate amendments, which has for its object the reform- 
ation of the writing. 

5. Evidence to overturn contract ; when insufficient. —Where the plain language 
of certuin notes shows that they are contracts for the payment of money for 
the purchase of certain lands, evidence that ‘‘it was not intended said notes 
should be a lien on the land,” is insufficient to release the lien, or overturn 
the contract, which the law implies. 

6. Lien notes payable to wife of vendor; suit by wife's administrator.—Where 
husband and wife joined in a conveyance of husband’s lands for the purchase 
of which promissory notes were given by the vendees, payable to the wife, who 
died intestate, before such notes were paid, her administrator may file a bill 
to enforce the lien created by said notes. The husband had the right to have 
the notes made payable to his wife, and thus vest their ownership in her, 
which may be enforced against the vendees, though void against his creditors 
at the time, if they complain. 

7. Same; gifl by husband to wife——A gift by a husband to a wife, such as 
making payable to her the purchase-money notes for the sale of his land, vests 
in her only such title as he may resume at any time during his life. 


AppEAL from the Chancery Court of Coffee. 

Heard before the Hon. Hurtosco AustTImm1. 

The bill in this cause was filed by appellant, Thomas J. 
Terry, administrator of the estate of Martha A. Johnson, 
deceased, against Nicholas B. Keaton and wife, appellees, to 
enforce a vendor's lien on two promissory notes, which the 
bill alleges to have been made by appellees, payable to ap- 
pellant’s intestate, for the purchase-money of certain lands 
conveyed by Martha Johnson and her husband, one Ashfield 
Johnson, to appellees. 

The appellees set up in their answer that said Ashfield 
Johnson and wife, were the father and mother of the defend- 
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ant, Martha A. Keaton; that the said Ashfield Johnson 
owned the lands described in the bill in his own right, and 
being desirous of having his said daughter settle near him, 
gave to her said lands and executed his deed therefor, signed 
by himself and wife—complainant’s intestate ; taat respond- 
ents executed said notes*and delivered them to said Ashfield 
Johnson, and they were given to be held only as evidence of 
an advancement made by said Johnson to his said daughter; 
that though the notes were made in favor of said Martha 
Johnson they were never delivered to her, and never became 
her property ; tuat said Martha Johnson never at any time 
owned a separate estate; that respondents made no trade 
with her in regard to said lands; that it was expressly 
agreed and understood that said notes were not to be paid 
and were not to be a lien upon said lands. 

The case and points raised may be understood from the 
following opinion and decree of the Chancellor, and assign- 
ments of error: 

“There are numerous objections to testimony in this 
cause, which the court deems it unnecessary to notice in de- 
tail. The parties to the suit are incompetent to testify as 
to any business transactions with, or statements by, com- 
plainant’s intestate. The spirit of the statute excludes the 
testimony of any party personally interested in the subject 
matter of the suit, when objection is made to his testimony. 
When, however, a party is called upon to testify against his 
interest by the party adversely interested, the court is of 
opinion tuat his testimony should be received. The ob- 
jections to Ashfield Johnson as a witness overruled, and his 
testimony is considered. The court is of opinion tiat, even 
if complainant’s intestate was the owner of the notes, no 
vendors lien attached to them in her hands. Having no 
lien the complainant has no remedy in this court.” 

The bill was dismissed without prejudice to complainant's 
right to sue at law upon the notes. 

The errors assigned are : 

1. Overruling appellant’s objections to depositions of W. 
B. Keaton, Martha A. Keaton, and Ashfield Johnson. 

2. Overruling exceptions to testimony offered by appel- 
lees. 

3. Holding that no lien attached to the notes. 
4. In not decreeing in favor of appellant. 

5. In dismissing the bill. 
6. The final decree. 


W. D. Roserts, for appellant.—1. The defendants, W. B. 


Keaton and Martha A. Keaton, are incompetent witnesses to 
VoL, LVI. 
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rove any transaction with, or statement made by, complain- 
ant’s intestate.— Key et al. v. Jones’ Adm’r, 52 Ala. 238 ; Louis, 
adm’r v. Euslen, 50 Ala. 470; Waldman v. Crommelin’s Adm’r, 
46 Ala. 580; Stalling’s Adm’r v. Hinson, 49 Ala. 92. 

2. A party cannot, when testifying for himself, be per- 
mitted to state the intention with which he entered into the 
eontract.— Oxford Iron Co. v. Spradley, 51 Ala. 171. 

3. Oral evidence is incompetent to vary or change a writ- 
ten contract, or to show a different consideration to the one 
expressed on the face of the instrument, unless the party is 
the actor, in a court of chancery, to reform the instrument.— 
Steamboat Belfast v. Boon & Co. 41 Ala. 50; Hoyne et al. v. 
Smith, et al. 16 Ala. 600; Clark v. Hart, 49 Ala. 86; Chappell 
v. Williamson et al. 49 Ala. 153; Murphy v. Br. Bank of Mo- 
bile, 16 Ala. 90; Cowles v. Townsend & Milliken, 31 Ala. 133 ; 
Litchfield v. Falconer, 2 Ala. 280. 

4. The subscribing witness to the deed is supposed to 
know the terms of the contract better than the parties them- 
selves.— Bennelt v. Robinson, 3 8. & O. 227; see opinion on 
page 232. 

5. A party cannot show by parol evidence that a note is 
not to be paid by an agreement not incorporated in the 
note.— Walker v. Clay & Clay, 21 Ala. 797; West & West v. 
Kelly's Ex’r, 19 Ala. 353. 


B. M. Stevens, with whom was J. E. P. Fiournoy, contra.— 
1. The first assignment of error is not well taken, as the 
pleadings and proof show that the land trade was not a 
transaction by or with Martha A. Johnson, appellant’s intes- 
tate, but was a transaction with Ashfield Johnson, her hus- 
band, who is now in life. 

2. The second assignment of error is not well taken. 
Ashfield Johnson being the husband of Martha A. Johnson, 
appellant’s intestate would be entitled to one moiety of her 
personal estate absolutely, and being called by appellees to 
testify against his own interest, was, therefore, competent ; 
and, with said Johnson not being a party to the cause, was, 
in all respects, competent to testify therein generally. 

3. The third assignment of error is not well taken, as the 
proof overwhelmingly shows that it was expressly agreed 
and understood, at the time of said transaction, that said 
notes were not to be a lien upon said lands. 

4, The fourth, fifth and sixth assignments of error being 
general, are also not well taken, as shown by the preponder- 
ance of proof in favor of the decree of the learned Chancel- 
lor, in the court below. 
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STONE, J.—1-2. In the case of Bankhead v. Owen 
MSS., Ch. J. BricketL entered so fully into the discus. 
sion of the nature and extent of-the equitable doctrine of 
vendor's lien, that we consider it unnecessary to repeat what 
he has so well said. It has its existence, and can be enforced 
only in equity. It is rarely the subject of express nego- 
tiation or contract, but is an incident which courts of equity 
recognize and enforce, as springing out of the contract of 
bargain and sale of lands, when attendant conditions do not 
repel the presumption of such incident. Its principle is, 
“that a person who has gotten the estate of another, ought 
not, in conscience, as between them, to be allowed to kee 
it, and not pay tue full consideration money.”—2 Sto. Eq. 
Ju. § 1219. This doctrine applies to sales that are consum- 
mated by conveyance. When a mere obligation to convey is 
given, the title is retained as security. But when convey- 
ance itself is executed, lien on the land for unpaid purchase- 
money is but an equitable presumption, which may be rebut- 
ted.— Foster v. Athenaeum, 3 Ala. 302; Conner v. Banks, 18 Ala. 
42; Day v. Priskett, 40 Ala. 624. Lele v. Relfe, 34 Ala. 500; 
Bowers v. Taylor, 23 Ala. 255; Brooks v. Woods, 40 Ala. 538. 
See, also, Buford v. McCormick, 57 Ala, 428. 

3. It is pleaded in defense to this suit that in this case 
the vendor’s lien was waived. The testimony in support of 
this defense is that of Ashfield Johnson, Martha A. Keaton 
and Nicholas B. Keaton, and is entirely oral. We need not 
inquire whether such testimony would, in any case, be sufli- 
cient to repel the implication of lien. The testimony is 
wholly insufficient. The witnesses say, “it was not intended 
said notes should be a lien on the land.” ‘This is, in sub- 
stance, the sum of the evidence. It is wholly insufficient to 
prove a contract releasing the lien which the law implies. 
Parties may have supposed the notes would be paid, and 
may not have thought of the question of lien. The absence 
of an infention to create a lien, without more, does not pre- 
vent it from attaching. Courts pronounce on contracts of 
parties; not on their uncommunicated intentions, or thoughts 
not embodied in mutual agreements.—San/ford v. Howard, 
29 Ala. 684. 

4-5. Itis contended, however, that the conveyance of the 
land was intended as advancement, and that the notes were 
never to be collected. We think the proof given on this 
subject falls within the rule, applicable alike to cases at law 
and in chancery, that oral testimony will not be allowed to 
vary the terms of a written contract, except in a proceeding, 
with appropriate averments, which has for its object the 
reformation of the writing.—Hogan v. Smith, 16 Ala. 600; 

VoL. LVI. 
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Steamboat Belfast v. Boon, 41 Ala. 50; Clark v. Hart, 54 Ala. 
490; s. ¢. 57 Ala. 390. Aside from this, we think the proof in 
this case fails to overturn the plain language of the notes, 
that they are contracts for the payment of money.—See, 
also, West v. Kelly, 19 Ala. 353; Walker v. Clay, 21 Ala. 797. 

6. It is further contended that inasmuch as the lands 
which were sold and conveyed were the property of Mr. 
Johnson, and not of Mrs. Johnson, the intestate, the 
present suit can not be maintained by her administrator. 
Buford v. McCormick answers our phase of this objection. 
The other—namely, the right of Mr. Johnson to have the 
notes made payable to his wife, and thus vest their owner- 
ship in her, while void against his creditors at the time, if 
they exist and were complaining, is settled against the 
defendants by several decisions of this court.—See Jones v. 
Deyer, 16 Ala. 221; Williams v. Maull, 20 Ala. 721; Andrews 
v. Andrews, 28 Ala. 432; Pinkston v. McLemore, 31 Ala. 308 ; 
Cain v. Gimon, 36 Ala. 168. 

7. There is a remark in the case of Gunnard v. Eslava, 
20 Ala. 752,—not necessary to the decision—which asserts 
that a gift by husband to his wife, such as that shown in this 
record, vests in her only such title as he may resume at any 
time during his lifé. The authorities cited are Adams v. 
Brackett, 5 Mete. (Mass.) 280, and Jn ve Grant, 2 Sto. 312. 
While they support another well recognized principle 
expressed in the same paragraph, they make no allusion 
whatever to the right of the husband to make such gift or 
settlement. 

The decree of the chancellor is reversed, and this court, 
proceeding to render the decree which that court should 
have rendered, doth order and decree that the complainant 
is entitled to the relief prayed by his bill. It is referred to 
the register to take and state an account of the amount due 
complainant, with proper interest computed, and report the 
same to the next term of the Chancery Court. All other 
questions are reserved until the coming in of the report. 
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Savannah & Memphis Railroad Co. 
v. Shearer, Adm’x. 


Action by Administratrix to Recover Damages for the Killing 
of her intestate. 


1, Railroad company; negligence by.-—-Where a train of cars was moving 
backwards, within the limits of an incorporated town, while the deceased wag 
walking on the track in the direction in which the train was moving, and no 
person was stationed to keep a look out, and the cars ran over and killed the 
deceased, the company is guilty of negligence. 

2. <Aet to prevent homicides, omitted from Code; subsequent act to supply omis- 
sion; remedy against corporations for acts causing death.—The act approved 
February 21, 1560, entitled, ‘an act to prevent homicides,” which repealed 
sections 1938 and 1939 of the Code of 152, having been omitted from the 
Revised Code of 1867, in which the repealed sections were inserted; and the 
uct of the same title, approved February 21st, 1872, having been passed to 
remedy the omission; section 1941, (Rev. Code, § 2300), which gives against 
corporations the same remedy tor wrongtul acts causing death, which said 
sections 1938, 1939, gave against individuals, now gives the same remedy as by 
the amending act of 1872. 

3. Contributory negligence; defensive matter; burden of proof.—In an action 
to recover damages for a wrongful act causing death, contributory negligence 
on the part of the deceased is defensive matter, and the burden of proving it 
rests on the defendant, unless the plaintiff's own testimony inculpates the 
deceased - 

4. Charge as to affirmative and negative testimony; when properly refused.—A 
charge which asserts that ‘‘where one man swears positively that he saw or 
heard a certain thing, and any number of witnesses swear that they did not see 
or hear it, then the witness swearing affirmatively that he saw or heard it, out- 
weighs the others,” is properly refused, because not confined to witnesses 
equally credible and having equal means of knowledge. 

5. Punitive damages under statule; to what extent recoverable. —The damages 
allowed by the statute which gives an action for a wrongful act causing death, 
are punitive, and are not confined to the pecuniary loss sustained by the family 
of the deceased by reason of his geath. 


AppraL from City Court of Lee. 

Tried before the Hon. Jonn M. Cuiton. 

This was a suit to recover damages for the death of plain- 
tiff’s (appellee’s) intestate, who was run over and killed by 
defendant’s (appellant’s) train in Opelika. 

Complaint was framed in reference to section 2297 and 
2300 of Revised Code, and act of February 5, 1872, p. 83. 
The first count claims $25,000, for that on 10th November, 
1873, deceased was on the track of defendant's railroad (de- 
scribed as a corporation in the margin) in the city of Opelika. 
“The defendant so negligently conducted itself in the man- 


agement of a locomotive belonging to it” as to cause it to 
Vou. LVI. 
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ass rapidly over its track without care and diligence, (and 
for want of these characteristics), said locomotive and cars 
attacked, struck and killed deceased; that deceased would 
have maintained action had the wounds failed to produce 
death. The second count is the same, except it claimed only 
$3,000, and alleged that deceased was where he might lawfully 
be, and left a widow, and his income was $1,200 per annum. 
The third count is the same, except it avers that servants and 
employees did negligently conduct themselves, «&e. 

About twenty-four grounds of demurrer are assigned, but 
only the following points of law are apparently insisted on: 
i, Plaintiff should state absence of negligence on the part of 
his intestate. 2. That deceased merely being upon the track 
should prevent recovery. 3. That the acts of negligence 
should, . stated more particularly. 4. The Code, § 2298, 
confines recovery to $3,000; and act of 71-2, p. 83, is not 
applicable. 5. Complaint should allege that the injury was 
caused by act of officer, agent or employee. 6. That descrip- 
tion of defendant, in margin, is not sufficient. The plaintiff 
had leave to amend so as to describe defendant in the body 
of the complaint—and the demurrers were overruled, 

Defendant pleaded that negligence of plaintiff contributed 
to the injury—and, not guilty. 

Plaintiff’s witness, 6. H. Lockett, swore—that he saw 
defendant’s train running backward at the rate of 15 miles 
an hour, until it passed deceased ; ran to the track and found 
deceased dying; the engine bell was not rung or whistle 
blown. Three other witnesses sustained Lockett. It was 
also proved that deceased was walking from the train, and 
was in full view for 400 yards. No rule of defendant regu- 
lated the speed of their trains, and no lookout was required 
to be kept in the direction trains were moving, and no em- 
ployee or agent of the company was actually so situated as 
to sée in the direction this train was moving. A flying switch 
was being made when deceased was killed. The value of 
services of deceased were estimated at from $16 per month 
to nothing. 

Defendant’s witnesses (its employees) swore that the bell 
was ringing. The train consisted of two passenger, two flat, 
and three freight cars. Plaintiff, in examining the witness 
Lockett, asked him “if he saw any watchman on the top of 
the train?” and to this defendant excepted. The charges 
given were as follows : 

By the court: “1. Under the Code a recovery could not 
exceed $3,000 ; but under act of 1872, they were not limited in 
amount, and if they found for plaintiff, might assess such 


(43) 
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amount as they deemed just under all the circumstances of 
the case.” 

At the instance of plaintiff: “2. When the law casts upona 
party the burden of proving a fact, it is to be regarded, for 
the purposes of the trial, that the fact does not exist where 
there is no evidence tending to prove it. The law casts upon 
the defendant the burden of proving any negligence of the 
deceased.” ; 

The following charges were refused: 1. If defendant’s 

agents rang the bell at the crossing, as required by statute, 
there was no negligence on the part of defendant, and deceased 
being on the track and not looking for the train, was such 
want of care and common prudence as would defeat a recov- 
ery. : 
o There is no law in Alabama that requires railroad coms 
panies to keep watchmen on top of trains, or any where else, 
as the train is running, and they can not be found liable in 
this action for not doing so. 

3. Affirmative is to be relied on in preference to negative 
evidence, and when one man swears positively that he heard 
or saw a thing, and any number of witnesses swear that they 
did not see or hear it, then the one swearing affirmatively 
shall outweigh the number who swear negatively. 

4. The measure of damages in this case, is = oN the jury 
may find was the reasonable pecuniary loss occasioned by 
the death of deceased, and the law does not allow them to 
find any damage for wounded feeling or solace of mind of 
different members of the family, and if there was no pecuni- 
ary loss to the family by his death, then none should be 
found, and the verdict should be for defendant. 

5. This is an action to recover money damage for pecuni- 
ary loss, and unless the death of deceased caused pecuniary 
loss they can not find for plaintiff. 

6. In estimating damage, the jury will consider the age, 
health and occupation of deceased, and the comfort and sup- 
port afforded to his family, and confine themselves to the 
actual and such other damage as would afford the family of 
deceased the same support they would have obtained from 
his labor during the time he would probably have lived ; that 
in such cases the law looks only to such damage as can be 
reduced to a pecuniary standard, and they should only find 
such pecuniary damage as they deem just. 

The following assignments of error are made: Ist. Over- 
ruling the demurrers. 2d. Permitting witness Lockett to 
testify that the railroad company kept no one on top of the 
cars as a lookout. 3d. In letting said testimony of Lockett 
go to the jury. 4th. In giving the charges excepted to by 


Vou. Lym. 
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appellant. 5th. In refusing the charges asked by appellant. 


W. H. Barnes, for appellant.—1. The act of 1871-2, page 
83 of Pamphlet Acts, does not apply to corporations. The 
second section shows that it was not intended to apply to 
corporations. It provides that the cause of action should 
survive against the representative of the deceased. Besides, 
if the act could be made to apply to corporations, it would 
be violative of the 2d section of the 4th article of the consti- 
tution of 1868. 

2. The objection to this act, is raised both by the demur- 
rer to the first count as well as to the exception to the charge 
of the court, which asserts, in its instruction to the jury, that 
as the law now stands, under the act of 1871-2 they are not 
limited, but may give such damages as they may deem just 
under all the circumstances. This charge was also subject 
to the further objection, that it authorizes the jury to find 
beyond a pecuniary compensation. We contend that the 
standard, or measure of damages, is to compensate in money 
the loss as a pecuniary compensation only, and not vindic- 
tive in their nature ; that there can be no recovery for grief 
of mind, or solace of the wounded feelings of any or all the 
family.—JUlinois Cen. R. R. v. Martin Wildon, 52 Til. 294; 
Elihu Corndust v. A. Grifferdamy, 48 Ill. 410 ; Chicayo & Rock 
Island Railroad v. S. Morris’ Adm’r, 26 Ill. 400; Penn. R. R. 
Co. v. Butler, 57 Penn. 335; Sedgwick on Measure of Dam- 
ages, 6th ed. pp. 625, 695-6, head-notes and authorities. 

3. The demurrer should have been sustained to the first 
count—in fact to all the counts, because they showed on their 
face that the deceased was on the track of the railroad, not 
at a public crossing, which the law pronounces negligence in 
itself—Sherman & Redfield on Negligence, p. 572; Phil. & 
Reading Railroad Co. v. Hamell, 44 Penn. St. 375. 

4. The charges given by the court, at the request of the 
plaintiff, which asserted that the burden was on the defend- 
ant to prove that the deceased was guilty of negligence—we 
maintain that the law is, that the plaintiff must show, by the 
proof, that he was on the track without any negligence on 
his part.—Ann Curran, Adm’x, v. Worm, céc., 36 N. Y. 153. 

5. The charge asked by the defendant, on the effect of 
the affirmative and negative evidence, under the facts of this 
case, asserted a correct legal proposition, and should have 
been given. 

6. The appellee in this case contends that there was negli- 
gence in the railroad company in not prescribing the rate of 
speed that the road should run its cars through the city of 
Opelika. There is no statute of the State requiring such a 
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regulation, and there was no ordinance of the city of Ope- 
lika requiring them to do so; consequently, there could be no 
negligence charged on the road because it did not do so. 

7. The declaration should have contained an averment that 
the deceased left a widow, or next of kin, surviving him. It 
might be possible that" there was no one to take his estate, 
and as there was no one, no action could be sustained. — 
Chicago & Rock Island R. R. Co. v. Samuel Morris, Adm’r, 26 
Ill. 400. 

8. The appellee contended, in the argument that, if the 
plaintiff was held to the Code, and the act of 1871-2 did not 
apply, although the jury should find more than they hada 
right to recover, it would not avail the defendant below. This 
proposition is most certainly untenable. The court cannot 
make a verdict for the jury. It cannot reduce their finding, 
and, most especially, after charging them that, as the law 
now stands, they are not limited in amount, but might find 
any amount they should, or might deem just. . 


G. D. & G. W. Hooper, contra.—1. It was unnecessary for 
plaintiff to state absence of negligence on the part of de- 
ceased.—Johnson v. Hudson River R. R. 5 Duer, 21; Gough v. 
Bryan, 2d Mees. & Welsb, 790; Bridge v. Grand Junc. R. R. 
3d M. & W. 244; Davis v. Mann, 10 M. & W. 546; R. R. Co. 
v. Gladmon, 15 Wallace, 401. These authorities show that 
a of plaintiff contributing to his injury, is a defense 
to be proved and pleaded by defendant. A defendant cannot 
invoke this rule who fails to use ordinary care, when that de- 
gree of care might have prevented the act causing injury.— 
Steamboat Farmer v. McCraw, 26 Ala. 189 ; Grant v. Mosely, 
29 Ala. 302, Ist Brickell, 40. See, also, Hanlon v. R. R. Co. 
at present term. 

2. The mere fact of plaintiff being upon the track does not 
show such degree of negligence as would defeat a recovery. 
Steamboat Co. v. McCraw, 26 Ala. 189; R. R. Co. v. Gladmon, 
15 Wallace, 401; Johnson v. Hudson River R. R. Co. 20 N. Y. 
65; Chicago, &c. R. R. v. Merrin, 58 Tl. 300; Foster v. Holly, 
38 Ala. 76; Jill. &c. R. R. v. Brokes, 55 Ill. 379; Greenland 
v. Chaplin, 5 Ex. R. (M. H. & G.) 243. “ Negligence is ordi- 
narily a question for the jury.”— Foster v. Holly, 38 Ala. 76, 
84. The only exception to this rule seems to be, where 
the facts admit of no inference opposed to the conclusion 
that the party was guilty of negligence.—Hibber v. McCart- 
ney, 31 Ala. 501. 

3. “The allegation that the injury happened in conse- 
quence of the negligence of the defendant, implies that there 


VoL. LYIII. 
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was no negligence, on the part of the plaintiff, to it.”— Govt. 
St. R. R. v. Hanlon, 53 Ala. 70. 

4. The acts of negligence, on the part of defendant, are 
stated with sufficient particularity.— Foster v. Holly, and other 
authorities cited. 

5. The act of 1871-2, p. 83, provides, “when the death of 
a person is caused by the wrongful act, or omission of an- 
other,” &e. Now, the term “person” and “another” embrace 
corporations as well as natural persons.—See Revised Code, 
§1; People v. Utica Ins. Co. 15 Johns. R. 358; Ontario 
Bank v. Bunnell, 10 Wend. 186; Assurance Society v. Commis- 
sioners, 28 Barb. 318 ; 5 Abb. N. Y. Dig. 89, $146, and cases 
above cited. In 1853, Rhode Island enacted a statute, the 
21st section of which is quoted in Steamboat Co. v. Chace, 16 
Wallace, 530, in almost the identical words of the act of 
1871-2, above quoted. 

6. A corporation can commit the homicide referred to in 
the act of 1871-2.—4 Black. Com. 177; 1 Bouv. L. D. 589. 
The words of the act show it was intended to prevent homi- 
cide in its most extensive sense. 

7. It is not necessary to allege that the injury was caused 
by act or omission of officer, agent, or employee. A corpor- 
ation being unable to act or omit, except by officers, em- 
ployees, or agents, the allegation that the act was done by 
the corporation was equivalent to the allegation that it was 
done by an officer, agent, or employee. 

8. The description of defendant in the margin of com- 
plaint was sufficient.—Code, 673; Graham v. Gunn, Adm’r, 
45 Ala. 577; Crimm v. Crawford, 29 Ala. 623; Montgomery v. 
Barbour, 45 Ala. 277; R. R. Co. v. Comons, 45 Ala. 487; R. 
R. Co. v. Thomas, 42 Ala. 672; Ware v. Bagging Co. 47 Ala. 
673; Plow Co. v. Eslava, 47 Ala. 384; 2 Brick. 344-5, sec. 
241-2-3. In this case, leave was obtained to amend, and the 
amendment will be presumed to have been made. 

9. The defendant assigned no ground for his objection to 
the question to Lockett as to a watchman being on the train, 
hence it was not error to overrule it.— Wallace v. Rhea & 
Ross, 10 Ala. 451; Thompson v. Lee, 31 Ala. 292. But the 
evidence was legal. 

10. In R. R. Co. v. Gladmon, 15 Wallace, 401, the mere 
fact that a driver of a street car momentarily turned his head 
so as to look at right angles to the course in which he was 
driving, was sufficient to establish negligence. There horses 
were used and the rate of speed not proven to be greater 
than a foot passenger. Here steam is used, and a rate of 
speed from five to fifteen miles an hour.—Chicago, dc. R. 
W.v. Gregory, 38 Til. 300. 
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11. The jury were not limited in amount of verdict, and 
are not confined to actual pecuniary damage sustained by 
family of deceased.—Note, first, the words of the act of 
1871-2, p. 83; Oldfield v. N. Y. & Harlem Rh. R. 14 N. Y. 310 
—a decision or statute’ same as ours; 6 Abb. N. Y. D. 180, 
$$ 9-10-11-12-13-14; S. C. v. 42 & Grand St. Rh. R. 47 N. Y, 
317. 


12. The ruling upon the charges was proper. 


STONE, J.—1. The following facts are undisputed: The 
defendant, corporation, was backing its train, pushing pas- 
senger and box freight-cars ahead of the engine, so that no 
person on the engine could see ahead of the train ; there was 
no brakeman or other person on the boxes, or stationed else- 
where, to keep a lookout ahead ; this was within the limits 
of the city of Opelika; and the plaintifi’s intestate, walking 
on the track, in the direction the train was moving, was over- 
taken by the train, run over, and killed. Under the princi- 
ples declared in the case of Tanner v. Louisville & Nashville 
Railroad Company, at this term, we hold this fixes the charge 
of negligence on the railroad company.— Ballo. @ O. R. RB. 
Co. v. Daugherty, 36 Md. 366 ; Brown v. A. & St. Jo. R. R. 
Co. 50 Mo. 461, 467; C. B. & Q. BR. R. Co. v. Triplett, 38 Ml. 
483 ; Beisiegel v. N. Y. Cent. R. R. 34 N. Y. 622. 

2. It is objected for appellant that the act “To prevent 
homicides,” approved Feb. 5, 1872, Pamph. Acts 83, relates 
only to homicides by natural persons, and does not authorize 
an action against a corporation. Sections 2297, 2298, and 
2300 of the Revised Code, are reprints of sections 1938, 1939 
and 1941 of the Code of 1852. The act “To prevent homi- 
cides,” approved Feb. 21, 1860, Pamph. Acts 1859-60, page 
42, had expressly repealed sections 1938-9 of the Code, and 
enacted in their stead the following: “That in place of the 
sections of the Code hereby repealed, the following words be 
inserted, ‘That, when the death of a person is unlawfully 
caused by another, the personal representative of the de- 
ceased may maintain an action against the latter at any time 
within two years thereafter, and may recover such sum as 
the jury deem just, and the amount so recovered, shall be 
distributed as personal property of an intestate is now dis- 
tributed, and shall not be subject to the payment of the debts 
of the deceased. That the right of action hereby given shall 
survive against the personal representative of the person 
unlawfully causing the death as aforesaid.” This statute, it 
will be observed, while it repealed, in express terms, sections 
1938-9 of the Code of 1852, left section 1941 unrepealed. It 


is thus shown that the act of 1860, copied above, was ex- 
Vou. Lym. 
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ressly made applicable to homicides caused by the “wrong- 
fal act, omission, or culpable negligence of any officer, or 
agent of any chartered company,” &c., as well as to deaths 
caused by natural persons. If the provisions of that statute 
had been carried into the Revised Code as sections 2297-8, 
as they should have been, no one will question that they 
would have received such construction, and that the act “To 
prevent homicides,” approved Fed. 5, 1872, would have been 
unnecessary, and would not have been enacted.—See Pamph. 
Acts 1871-2, page 83. But the author of the Revised Code 
overlooked and omitted the act of Feb. 21, 1860, and retained 
the repealed sections as 2297 (£938) and 2298 (1939). To 
remedy this oversight in the codifier, and to restore the stat- 
ute thus omitted by him, the legislature, at the session of 
1871-2, re-enacted the statute “'To prevent homicides,” with 
the same title, and, in all material respects, in language 
identical with that employed in the act of Feb. 21, 1860.— 
Pamph. Acts, 83. This statute repealed, by implication, sec- 
tions 2297 (1938) and 2298 (1939) of the Revised Code. It 
did not conflict with section 2300 (1941), and hence did not 
repeal it. That section still stands. Section 2300, Revised 
Code, was evidently placed there, out of abundant caution, 
and to prevent miscenstruction. It is relational and explan- 
atory. It was not necessary ; for “the word ‘person’ includes 
a corporation, as well as a natural person.”—Code of Ala- 
bama, $1. The !aborious authors of the Code of Alabama, 
in place of sections 2297-8 of the Revised Code, have sub- 
stituted the provisions of the act approved Feb. 5, 1872, and 
numbered it section 2641. In this, they simply expressed 
what every one must admit, that the later statute, being re- 
pugnant, repealed those sections. But there was no repug- 
nancy between the later statute and section 2300, and it did 
not repeal that. They retained section 2300, and numbered 
it 2643. Being relational, it could relate to nothing except 
the preceding sections 2641-2, and they so placed it. In this 
they but carved out what we are convinced was the inten- 
tion of the legislature. We hold, then, that the action au- 
thorized by the act of Feb. 5, 1872—Code of Ala. § 2641— 
may be prosecuted against corporations which, by their em- 
ployes or agents, offend its provisions.—Southwestern R. R. 
Co. v. Paulk, 24 Geo. 356; LaFarge v. Exch. Fire Ins. Co. 22 
N. Y. 352; People v. Utica Ins. Co. $5 Johns. 358; Comp. 73. 

3. What we have stated above, shows that the City Court 
did not err in its rulings on the demurrers, or in the intro- 
duction of evidence.—See Govt. Street Railroad v. Hanlon, 
53 Ala. 70. Neither did the court err in holding that want 
of care in plaintiff's intestate, contributory to the injury com- 
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plained of, was defensive matter, to be made out by defend- 
ant.—Ib. Charges two and three, given at the instance of 
laintiff, are, possibly, a little toostrong. Contributory neg- 
gence, when it exists, most generally springs out of the facts 
and circumstances which ay the injury. Hence, we can 
not say that, as matter of law, the onus of proving it rests 
on the defendant. It evidently rests on the defendant, un- 
less the testimony which seeks to fix blame on the defend- 
ant, also inculpates the plaintiff. This, however, was a sub- 
ject for an explanatory charge, if deemed material; and, as 
we think no injury resulted from it, it furnishes no ground of 
reversal. . 

4. The defendant asked several charges, which were re- 
fused. Charge three relates to positive and negative evi- 
dence. It was rightly refused, because it did not predicate 
that the witnesses should have equal means of knowledge, 
and be equally credible.—Sharswood’s Starkie’s Ev. 867, in 
margin; Pool v. Devens, 30 Ala. 672. 

5. Charge four fixes an erroneous measure of damages, 
and was rightly refused on that account, although in other 
respects it may have asserted correct legal principles. Lac- 
erated feelings of surviving relations, and mere capacity of 
deceased to make money if permitted to live, do not consti- 
tute the measure of recovery under the act of Feb. 5, 1872. 
Prevention of homicide is the purpose of the statute, and 
this it —— to accomplish by such pecuniary mulct as 
the jury “deem just.” The damages are punitive, and they 
are none the less so, in consequence of the direction the stat- 
ute gives to the damages when recovered. They are assessed 
against the railroad “to prevent homicides.” 

The other charges asked are in conflict with our views 
above, and were rightly refused. 

Judgment of the City Court affirmed. 
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ABATEMENT. See PLEapIneG anv Practice, 3, 6, 7. 
ACCOMPLICES. See Crommat Lavy, 1, 2, 3. 
ACCORD AND SATISFACTION. 


1. Action joint or several, against several trespassers.—If several persons com- 
mit a trespass, the injured party may sue them jointly or severally; yet 
he can have but one satisfaction.—Smith et al. v. Gayle, 600. 

2. Same; satisfaction by one trespasser as affecting others.—A release to one 
joint trespasser, or acceptance ot satisfaction from one, discharges all; 
but an acceptance of partial satisfaction from one, and a receipt or 
release to that extent, (having effect according to the intention of the 
parties, Rev. Code, § 2685), is only available to the other defendants as 
partial satisfaction. —1b. 


ACCOUNT. 


1. Bill for account; when without equity because account adjustable at law.—A. 
and W. were judgment creditors of V. for unequal amounts, having the 
same attorney through whom the judgments were compromised for an 
aggregate sum, which was to be applied to the judgments in proportion 
to their respective amounts. W. had received more than he was enti- 
tled to, and the attorney had & sum on hand which he was willing to 
pay to the party entitled to it. A. filed a bill praying a decree declar- 
ing her entitled to the money on hand, and for a decree against W. for 
the excess received by him above his proportion of the aggregate amount 
of the compromise.—held, that the bill was without equity; the demand 
being purely legal, its amount ascertainable by simple calculation, and 
the remedy at law adequate.— Avery, adm’ v. Ware, et al. 475. 

2. When necessity of account of partnership transactions not involved, and 
remedy at law exclusive.— Robinson v. Bullock, 618. 


ACQUIESCENCE. 
1. When no bar to claim for taxes.—Perry Co. v. Railroad, 548, 


ACTION. 


1. Action; what does not survive, and can not be enforced by attachment.—The 
personal representative can not institute or maintain any action to 
recover damages for an assault and battery upon the decedent in his 
life-time; such a cause of action does not survive, and attachment will 
not lie at the suit of the administrator to enforce it; nor can such attach- 
ment, at the suit of the personal representative, be maintained under 
the “act to prevent homicides,” approved February 5th, 1872—the 
assault and battery not being shown to be the wrongful act of defend- 
ant, causing death; nor can such proceeding be amended so as to make 
it conform to that statute.— Hadley et al. v. Bryer’s Adm’r, 185. 

2. Discontinuance; what does not operate as.—Where suit is brought in the 
name of two persons, claiming, as late partners, under a firm name for 
goods sold defendant—there being nothing to show that the plaintiffs 
had different interests in the debt—the suit, on the death of one of the 
plaintiffs, should be prosecuted in the name of the other as surviving 
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5. 


6. 


10, 


11. 
12. 
13. 
14. 
15. 
17. 
18. 
19. 


20. 
21. 


partner; making the executor of one of the deceased partners a plaintiff 
with the other, creates a misjoinder of parties plaintiff, for which a de- 
murrer would lie, but does not operate a discontinuance; neither is the 
cause discontinued by amendment striking out the name of the other 
partner, and leaving the executor of the deceased partner the sole 
plaintiff.— Davidson v. Weems’ Ex’r, 187. 


. Charge; what error to refuse.—In such case, the executor of the deceased 


partner being the sole plaintiff, and the complaint containing no appro- 
priate allegations of ownership in him, it is error to refuse to instruct 
the jury, at defendant’s request, that the plaintiff can not recover for 
goods sold and delivered by the late firm.—Jb. 

Consolidation of suits; when properly ordered.—Separate suits before a 
justice of the peace, between the same parties on promissory notes ap- 
parently given in the same transaction, are properly consolidated in the 
City Court, when brought there by certiorari upon a single petition and 
bond.— Berry et al. v. Ferguson et al. 314, 

Action for money had and received; when will lie; recovery under.—An 
action for money had and received by an intestate in his life-time, as 
trustee, will lie against his administrator, if there are no unsettled mat- 
ters of account growing out of the trust; and it is no obstacle to this 
form of action that the amount claimed is greater than that proved to 
be due.—Smith v. Fellows, adm’r, 467. 

Compromise ; money paid on; when can not be recovered back.—Money 
paid in compromise of a doubtful or disputed claim, can not be recov- 
ered back by action for money had and received. Thus, where a judg- 
ment creditor, having an execution levied on his debtor’s land, in May, 
1870 (after the decision of Hepburn v. Griswold, 8 Wall. 603, which held 
the legal tender acts of Congress not applicable to existing contracts), 
instructed the clerk and sheriff to receive nothing but gold and silver, 
or its equivalent,*in satisfaction of the debt, and refused to receive legal 
tender notes except at 15 per cent. discount, which was then the pre- 
mium on gold, and which the defendant refused to pay, but offered to 
psy them at 10 per cent. discount, which offer the plaintiff finally ac- 
cepted. Jield, that the premium paid could not be recovered, after the 
overruling of Hepburn v. Griswold, supra.—Troy, adw’r v, Bland, 197. 
Any civil action mty, under our statutes, be commenced by attachment. — 
Hadley et al. v. Bryers, 139. (See Attachment, 2.) 

W hen action at law exclusive remedy as between partners.—Robinson v, 
Bullock, 618. 

Action against a private corporation, when and by whom may be brought 
to declare forfeiture of charter for misuser or non-user.— Tuscaloosa Sci- 
entific & Art Association v. The State, ex rel. Murphy, &4. 

Action on the case by stockholder of corporation, for unauthorized sale of 
stock by pledgee; when trover will not lie.—Ngbring v. Bank of Mobile, 
205. (See Corporations, 13.) 

Action of detinue.-—(See Detinue.) 
Action of ejectment.—(See Ejectment.) 

Action jor work and labor done may be brought by probate judge to 
recover fees for recording conveyance. — Tillman v. Wood, 578. ; 
Action against municipal corporation for damages caused by erecting 
sewer, or ditching.—(See Municipal Corporation.) 

Action for slander.—(See Slander. ) 

Action for trespass.—(See Trespass.) ? 
Action for damages for false recommendation as to credit, &ec., of third 
party.—(See Recommendation. ) 

Common law action against tax-payer for back taxes. —Perry County et als. 
v. Railroad et als. 547. 

Action prosecuted in name of party really interested.—Auerbach ef al v. 
Pritchett, 451. 

Removal of case to U. S. Court.—-(See Removal of Causes, &c.) 

Action of trover, what will not support.—Nabring v. Bank of Mobile, 
205. 
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ADULTERY. See Crrmrnat Law, 4, 5, 6. 
ADVERSE POSSESSION, 


1. Mortgage ; twenty years possession by, presumption as to.—Where prior to 
the year 1850 the mortgagee took possession of the mortgaged prem- 
ises, and after occupying them for some time, conveyed absolutely to 
another, and the possession of the mortgagee and his vendee continued 
for more than twenty years, without interruption or claim from the 
mortgagor or his heirs, a sale of the property and conveyance under the 
mortgage, or almost any thing else, necessary to give repose to the title 
of the purchaser, will be presumed.— Dawson v. Hoyle, 44. 


ADVANCES ON CROPS. 


1. Interest in crops created by, is not such title or interest as can allow landlord 
to levy upon crops under execution or attachment.—Starnes v. Allen 
West & Co, 317. 


AFFIDAVIT. 


1. In attachment, for tort ; what defect in affidavit not pleadable in abate- 
ment.— Hadley et al. v. Bryers, 139. 


AGENCY. 


1. Responsibility of insurance company for acts of agents.—(See Life In- 
surance, 4.) 

2. Violation of charter of corporation by agent—admissibility in evidence 
of rules furnished agent.— Tuscaloosa Scientific & Art Association v. The 
State, ex rel. Murphy, 54. 


AGREEMENT. See Contracts. 
ALLEGIANCE. See Conreperate States, 2. 


AMENDMENT. 


1, Amendment; what properly dlowed.—A complaint may be amended by 
adding new parties plaintiff, and striking out the names of others, so 
long as there is not an entire change of parties.—Berry et al. v. Fergu- 
son et al. 314, 

2. Same; when allowable —The statute of amendments is very broad and 
comprehends all pleadings except indictments (R. C. § 2657), and 
will authorize an amendment of the information, which, though quasi 
criminal, is the act of the relator as essentially as is the complaint in a 
civil action.— Thomas v. The State ex rel. Stepney, 365. 

3. Amendment of complaint ; what allowable.—In a suit against a probate 
judge to recover the statutory penalty for issuing a marriage license 
illegally, the complaint may be amended, under sections 3155-6-7 of the 
Code of 1876, by an alteration of the mere descriptive names of the per- 
sons to whom the license was issued ; such alteration does not consti- 
tute a change of the parties, nor a change of the form of action.— Mitch- 
ell v. Davis, 615. 

4. Same; when properly disallowed.—When an amended complaint fails to 
present a cause of action not fully covered by the original complaint, 
the refusal of the court to allow the amendment can not work injustice, 
and hence is not error.—Smith v. Fellows’ Adm’r, 467. . 

. Amendment ; when will not be presumed.—The appellate court will not pre- 
sume that an amendment of pleadings, shown to be necessary by the 
proof, was made, when the party omits to ask leave to amend, after the 
defect has been brought to his notice, by objection raised in the court 
below.— Davidson v. Weem’s Ex’r, 187. 


APPEAL. See Error AND APPEAL. 
ASSESSMENT. See Revenve Laws, 6, 7, 8. 


or 
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ASSIGNMENT. See Fravputent CoNVEYANCES. 


1. Assignments for the security of creditors; Code construed.—The Code de- 
clares that all assignments, or other conveyances stipulating for the 
release of the debtor, fraudulent and void as to creditors of the grantor; 
general assignments are not prohibited, but preferences created by them 
are annulled, and they are converted into a security for the equal ben- 
efit of all creditors. With these exceptions, the Code wrought no 
changes in the principles settled by judicial decisions touching assign- 
ments, or other conveyances for the security of creditors. It has not 
entirely destroyed the right of an insolvent debtor to prefer one creditor 
to another.— Perry Ins. & Trust Uo. v. Foster, 502. 

2. Same ; when not declared fraudulent ; provision as to sale.—An assignment 
conveying a plantation, and crops thereon, requiring trustees to take 
possession and sell, will not be declared fraudulent, because it does not 
provide for the immediate sale of property conveyed. The sale must be 
made in a reasonable time, and the reasonableness for any delay for 
which the assignment provides, must depend on the character of the 
property, the cause of delay, and the circumstances of the particular 
case. — 1b. 

3. Same; what not an unreasonable stipulution.—Where, in the spring of the 
year, an assignment is made of a plantation, and the personal property 
used in cultivating crops upon it,—at which season it could not be 
easily rented, and it would be sacrificed by a sale, and necessarily 
abandoncd if stripped of the personal property—it is not nnreasonable 
to stipulate that a sale shall be delayed until the first day of December 
tollowing; and, in the meantime, that the property shall remain in the 
possession of the grantors, to be used in making the crops which are to 
be delivered to the grantee as soon as gathered, and applied to the pay- 
ment of the secured debts. —Jb. 

4. Transfer constituting general assignments under our stututes.—A transfer, 
without regard to its former conveyance, by the voluntary act of an in- 
solvent or failing debtor, of substantially all of his estate subject to exe- 
cution, for the security of one or more creditors in preference to the 
others, is, under our statutes, a general assignment which enures to the 
equal benefit of all creditors. To come within the influence of the 
statute, the disposition of substantially all of the debtor’s estate to one 
or more creditors, in preference to the others, must be by volition or act 
of the debtor; the statute has no reference to preference or liens arising 
by operation of law. —Jb. 

5. What will vitiate an assignment ; and what not —The wilful, deliberate in- 
troduction of fictitious debts, or the intentional exaggeration of the 
amount of real debts, in which debtor and creditor participate, is feign- 
ing a consideration, and is a fraud which will vitiate an assignment; but 
error in the description of debts, or the introduction of fictitious debts, 
to which the creditor is not privy, will not vitiate an assignment, nor 
will an assignment be vitiated merely because the creditor has other 
security for any one or more of the debts, which security is not stated 
in the assignment.—Jb, 

6. Same ; what not a simulation or exaggeration of debts which will vitiate a con- 
veyance.— When a creditor takes from his debtor a conveyance to secure 
his acceptances of the debtor's bill of exchange, as well as other debts, 
and at the same time receives a transfer from third persons of judg- 
ments in their favor against the debtor, for a like amount, which was 
purchased with the bill, and such is not expressly mentioned in the 
conveyance, it is neither a simulation nor exaggeration of debts which 
will vitiate the conveyance. The conveyance does not secure the judg- 
ment, and the debt, evidenced by the bill of exchange, is still an out- 
standing liability, unless the acceptor and debtor intended the transfer 
of the judgment to operate as payment of it, and this presumption is 
repelled when it is expressly stipulated in the conveyance that it shall 
not operate to impair the right of the holder or transferee of any judg- 
ment against the debtor, to enforce it at pleasure. —Jb. 

7. Conveyance in this case held valid.—The conveyance, under the facts set 
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ASSIGNMENT — Oontinued. 
out in this case, was valid, and could neither be set aside as fraudulent, 
nor declared a general assignment.—Jb. 503. 

8. Assignees of noles given for land ; what determines priority of payment.— 
Where the purchaser of lands executes several promissory notes for the 
purchase-money, falling due at different times, and secured by mort- 
gage, or other instrument creating a lien on the lands for their payment, 
an assigment of the notes is an assignment pro lanto of the security for 
their payment, in the absence of an express stipulation to the contrary; 
and the several assignees are entitled to priority of payment, according 
to the date of their respective assignments, without regard to the time 
when the notes severally matured.—Ala. Gold Life Ins. Co v. Hall, 1. 

9. Same.—In such case, five of the notes being payable, one, two, and three 
months after date, and eleven payable five years after date, with interest 
payable semi-annually; while the power of attorney to the vendor con- 
taining the power of sale, authorized him “to sell and convey the real 
estate, or so much thereot as may be necessary, upon default in payment 
of said notes or either of them, or the interest due thereon, as afore- 
said;” and further provided that ‘‘in case he shall have negotiated any 
of said notes before their maturity, so that some other persons may be 
the lawful holder thereof, then said lawful holder of said note or notes 
may execute all the powers herein conferred on said” [vendor] ‘“‘so far 
as they may apply to such note or notes held by such person, and in 
case of the death of said vendor, his executors or administrators may 
execute all the powers herein conferred, so far as they mayapply to any 
of said notes remaining assets or his estate; and the said person con- 
ducting said sale or sales shall, trom the proceeds of sale, first pay the 
expenses of sale, then the interest and principal on the rotes then due 
in the order of maturity, rendering the surplus, if any, to the said” pur- 
chaser: held, that these stipulations did not change the principle above 
stated so far as regards the notes last falling due.—TIb. 

10. Liubility of maker of promissory note to assignee ; estoppel.—If a promissory 
note, or other evidence of debt, is purchased on the faith of a promise 
by the maker to pay it, he will be compelled, at all events, to pay the 
assignee, and is estopped from asserting the invalidity of the note as 
between himself and the payee, whether on the ground of fraud in the 
original contract, not known at the time of such promise, or of a sub- 
sequent failure of consideration. And the same rule applies if the 
promissor had previously accepted an order to pay the debt, or any part 
of it, to another.— Auerbach et al. v. Pritchett, 451. 

1]. Assignment of policy; when not void.—Where a policy was issued on the 
life of a debtor for the benefit of a firm, as his creditors, and provided 
that it should not be transferred without the approval of the company, 
a transfer by one partner, of his interest, to another partner, will not 
avoid the policy nor defeat the transferee’s right of action thereon, 
especially where, by the death of the transferring partner, the legal 
title is cast on the plaintiff as surviving partner. — Piedmont & Arhngton 
Life Ins. Co. v. Young, 476. 

Mortgagee or his assignee in possession ; what must do when seeking to fore- 
close.—A mortgagee or his assignee, who is in possession, may come 
into equity for a foreclosure, although he is clothed at law with the 
legal title; but when he comes into equity for that purpose, he must 
offer to do equity by accounting for rents and profits.—Denby v. Mell- 
grew, 147. 

13. Assigne of mortgage debt, when necessary party to bill for foreclosure. —Where 
& mortgage debt is assigned by parol, the legal title remaining in the 
mortgagee, he is a necessary party to a bill for foreclosure, filed by the 
assignee .— 1b. 

ATTACHMENT. 

1. Altachment; what not subject to.—The interest of the landlord in the crops 
grown on the rented premises, by reason of his lien for rent and ad- 
vances, is not such a title or interest as caneb levied upon under execu- 
tion or attachment.—-Sturnes v. Allen West & Uo., 317. 


— 
bo 
. 
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ATTACHMENT— Continued. 


2. 


a 


~ 
. 


© 


Attachment ; for what will lie.—Any civil action, whether founded on con- 
tract or in tort—as for an assault and battery—may, under our statutes, 
be commenced by attachment. -—- Hadley et al. v. Bryers, 139. 


. Same; when properly issued against all of several defendants.—When an ac- 


tion of trespass against several defendants is commenced by attachment, 
and the affidavit discloses a ground of attachment as to all of them, the 
writ is properly issued agginst all.—Jb. 


. Same; how levied.—-When an attachment is sued out against several per- 


sous, it may be levied on the joint property of all the defendants, or on 
the separate property of one or more: but a levy on separate property 
only operates to bring in those defendants who have an interest in it, 
unless they voluntarily appear.——Jb. 


. Same ; effect of, on exempt property.—The levy of an attachment on per- 


sonalty which is exempt, can not affect the defendant’s exemption, 
but the levy, although it be released on that account, will bring the de- 
fendant before the court.—Jb. 


. Aliachment bond ; what not ground of objection to.—An attachment bond is 


properly made payable to the defendants jointly, although the writ may 
be levied on the individual property of one only; and the addition of 
the word agent to the name of one of the obligor, in affixing his signa- 
ture, does not affect its validity.—Jb. 

Affidavit for attachment for tort ; what defect in, not pleadable in abatement. 
The special affidavit required by statute, as to the particular facts and 
circumstances of the claim, where an attachment is sued out to recover 
damages, is intended for the single purpose of enabling the officer 
granting the writ to determine the amount for whicha levy must be 
made, and its sufficiency can not be tested by plea in abatement. Ib. 


. When attachment can not be maintained, at suit of administrator, under 


the ‘Act to prevent homicides.”—(See Action, 1.) 

Trial of right of proper under attachment ; what proper form of issue in.— 
The proper issue in this action is, an affirmation on the part of the 
plaintiff that the property in question is subject to his execution or at- 
tuchment, and a denial of that fact by defendant; and unless the plain- 
tiff proves prima facie, at least, a title in the defendant, he must fail 
though the claimant shows no title to the property in question, Lien, 
right, or even title in the plaintiff, gives no right to condemn the prop- 
erty under the execution or attachment.—Starnes v. Allen West & Co., 
316. 


ATTEMPT TO COMMIT OFFENSE. See Crormat Lavy, 11. 


ATTORNEY AT LAW. See Soricrror. 


1, 


Proceedings to remove attorney; information.—'Lhe statutory proceeding 
for removing an attorney, under section 882 R. C., is in the nature of a 
criminal proceeding, and an information under such section must dis- 
close with certainty the facts of misconduct, and that the defendant is 
amenable to the proceeding.— Thomas v. The Stale, ex rel. Slepney, 365. 


2. Directed only against licensed attorneys.--The statute is directed only 


3. 


against attorneys who are regularly licensed under the laws of this State, 
who have taken the oath prescribed, and not against attorneys tempor- 
arily practicing in the court by mere comity.—J/b. 

Averment ; uncertainty of ; defect raised first time in Supreme Court,—An 
averment in the information that the defendant ‘‘hath been, and now is, 
an attorney practicing in the courts of the State of Alabama, in the 
county of Dallas,” may apply either to a licensed attorney or one with- 
out license, practicing temporarily by comity, and is for that reason un- 
certain in statement, and such want of certainty, being a defect of sub- 
stance fatal to a judgment rendered thereon, may be raised for the first 
time in the appellate court.—Jb. 


4. Amendment ; when allowable The statute of amendments is very broad 


and comprehends all pleadings except indictments (R. C. § 2657), and 
will authorize an amendment of the information, which, though quasi 
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ATTORNEY AT LAW— Continued. 


criminal, is the act of the relator as essentially as is the complaint in a 
civil action.—Jb. 

5. Effect of admission by defendant’s solicitor, in chancery case.— Rogers et 
al. v. Torbut et al. 523. 

6, Fees of; when recoverable in action on detinue bond.— Mills v. Long et al. 
458.— (See Detinue, 5.) ; 

7. Fees of; when recoverable as damages in action on injunction bond. 
Robertson v. Robertson et al. 68. 

8. Authority of attorney to superintend execution of process.—In this State an 
attorney has a general authority to superintend and direct the execution 
of process issued on judgments which he has obtained for his clients, 
and may lawfully give such instructions to the officer executing it, as 
could be given by his client, and the process will protect him to the ex- 
tent that it would protect his client.— Smith et al. v. Gayle, 600. 


ATTORNMENT. See Lanpiorp and Tenant, 4. 


AUDITOR. 


1. Instructions by anditor to county tax collector under.revenue law; what 
not binding.—(See Revenue Law, 8.) 


BAIL. See Crrmat Law, 12, 13. 


1, Bail bond; indemnity for liability on; to what extends.—P.’s son was 
arrested on a criminal charge; plaintiff signed the son’s bail bond, re- 
ceiving certain jewelry as indemnity, agreeing to return it as soon as P. 
authorized plaintiff to goon the bond, Upon execution of the bail 
bond the son was released from custody. The next day P. telegraphed 
plaintiff, ‘My son is arrested in your town. Gosurety for his appear- 
ance, and I will save you harmless.” On receipt of the telegram, plain- 
tiff restored the jewelry to the son, who afterwards continued at large 
under the bond already executed. The son, not having appeared, a con- 
ditional judgment was rendered against the obligors on the bond. Af- 
terwards, by consent of court, the solicitor agreed to discontinue pro- 
ceeding on the bond, if plaintiff would confes+ “ judgment for costs as 
upon conviction,” and afterwards a nolle pres. ws entered, by consent of 
court, as to the criminal charge, ‘upon payment of costs of the prose- 
cution, as if upon conviction,” and plaintiff thereupon confessed judg- 
ment, which was rendered against him accordingly. Plaintiff then 
brought suit against P.’s administrator to reccver the amount plaintiff 
was compelled to pay on the judgment. Held, 

1, This is not a case of a mere naked promise t9 indemnify the plain- 
tiff against a liability previously incurred fora third person without re- 
quest; but a promise, founded on a consideration which was executory 
and continuous in its nature, to-wit: not only taking the son out of jail, 
but keeping him out. 

2. Although no new bond was executed after the telegram was re- 
ceived, yet the plaintiff having, at any time afterwards, the right to 
surrender the son, and not having done so, had fully complied with all 
that was of substance in the father’s request, to the benefit of the father 
and son, and could maintain an action against the father to recover the 
damage which the plaintiff had sustained. . 

3. The substance and spirit of the request were such as authorized 
plaintiff, under the circumstances, after proceedings to forfeit the bond 
on account of the son’s non-appearance, to confess judgment for costs, 
8 upon conviction, upen judgment of nolle pros. entered by consent of 
court upon these terms, and the indemnity promised, extends to the 
damages which the surety thereby sustained.— Bestor, Adm’r, v Roberts, 
331. 


BAILMENT AND BAILEE. See Common Carrier, 1; Saves, 4. 
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BILL OF EXCEPTIONS. 


1. 


Y 


Motion to establish ; charges of the court ; exception at bar; amendment.—The 
court charg ed the jury, that, ‘‘ When an assault is made and resigt- 
ance or a striking back is justified, yet, even here, when the striking 
back or resistance is made with a deadly weapon, and the weapon ig 
used in a very cruel manner, not justified at all by the nature and dan- 
ger of the assault, the offense amounts to murder. A good definition of 
cruelty is, the infliction of great pain or misery without necessity, 
Death causes misery to the family of those bereaved,”—and the defend- 
ant then excepted at bar to ‘‘that part of the charge about cruelty and 
the part connected therewith;” but, in writing out the bill, they pre- 
sented the exception as follows: ‘‘An exception was also reserved to 
each and every part of the following portion of the judge’s charge, to- 
wit, (and here the part above quoted was set ont); ” and the judge after- 
wards struck out, of the paragraph quoted, all except the last two sen- 
tences, which contained the definition of cruelty, so as to make it ap- 
pear that the exception was to that part only, whereupon notion is made 
to correct the bill of exceptions. Held, 

1. ‘That the exception at bar raised also the question of error in the 
construction respecting the effect—as evidence of homicidal malice—of 
cruelty on the part of a person assailed in the manner of his slaying 
the assailant. 

2. That the exception now contained in the bill, should be stricken 
out and the following inserted: ‘‘And defendant excepted to the defini- 
tion of cruelty in the following charge, and also to so much thereof as 
explains the effect—as evidence of malice—of the use, by one assailed, 
of a deadly weapon in a cruel manner, against his assailant.” —Judge v. 
The State, 402. 

Bill of exceptions ; evidence set out therein.—-Where certain evidence is set 
out in the bill of exceptions, but itis not expressly stated that such is 
all the evidence given, this court can not hold that the bill of excep- 
tions contains all of the evidence.—Griggs v. The State, 425. 

Charge of court; what exception to, unavailing.—It is the duty of a party 
excepting to the general charge of the court to point out specifically the 
error complained of, that the court below may have the opportunity to 
correct it, if erroneous, or the opposite party may waive the giving of 
the objectionable part. A mere general exception does not accomplish 
this purpose, and if reserved to the entire charge, containing distinct 
and separate propositions, some of which are correct and others incor- 
rect, the exception will be unavailing.— Mayberry v. Leach, Harrison & 
Forwood, 339. 


. Same.—An exception to the general charge of the court, couched in lan- 


guage as follows, ‘‘To which charge, and each and every part of it, de- 
Sendant excepted,” is a mere general exception, and unavailing, unless 
the charge is erroneous as an entirety.—/b. 

Same; when refusal to give, not revised.—The refusal to give charges re- 
quested, will not be revised on error, unless it affirmatively appears they 
were asked for in writing.—Jb, 


6. A judgment on demurrer, shown only by the bill of exceptions, will not 


1. 


2. 


be revised on appeal.—Sternau v. Marx, 608; Morgan v. Wing, 301. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


Bill of exchange; what is not.—A bill of exchange is an order or letter re- 
questing the payment of money; an order requesting the delivery of 
cotton is not such a bill.—Auerbach et al. v. Pritchett, 451. 

Same ; oral acceptance, sufficiency of.—Under section 2101 of the Code of 
1876, an oral acceptance of a bill of exchange is not binding; but in 
the absence of such statute an oral acceptance would be sufficient. An 
order for the delivery of cotton not being a bill of exchange, such stat- 


ute has no application, and hence an oral acceptance thereof is sufli- 
cient. — Ib. 








> 
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BILLS OF EXCHANGE AND PROMISSORY NOTES— Continued. 


3. Promissory note ; what is not; what contract not within § 2890 of Code.— 
A cotton obligation, or promise to pay cotton ‘raised on land sold to 
the obligor, cultivated to the best of his skill and ability, as second pay- 
ment on said tract of land, to be delivered to the payee,” Xc., 1s not a 
promissory note, nor one of the contracts enumerated in section 2890 of 
the Code of 1876, on which actions ‘‘must be prosecuted in the name of 
the party really interested, whether he has the legs title or not.”—Jb. 

4, Sume; death of payee; when legal title will not pass by indorsement— 
Where the payee of such obligation dies, the legal title thereto vests in 
his personal representative; but between the time of his death and the 
appointment of his widow as administratrix, the legal title and the right 
to sue is in abeyance, and she cannot then transfer such title or right 
to sue by indorsing the obligation to a third party. —Ib. 

5. Same; necessary parties to bill to enforce vendor's lien. —Though such widow 
indorse such obligation before her appointment as administratrix, the 
legal title thereto vests in her when so appointed, and she and her in- 
dorsee become necessary parties complainant toa bill seeking to en- 
force a lien on land for which such obligation was given as part pay- 
ment of the purchase.—TIb. 

6. Same; liability of maker to assignee ; estoppel.—If a promissory note, or 
other evidence of debt, is purchased on the faith of a promise by the 
maker to pay it, he will be compelled, at all events, to pay the assignee, 
and is estopped from asserting the invalidity of the note as between 
himself and the payee, whether on the ground of fraud in the original 
contract, not known at the time of such promise, or of a subsequent 
failure of consideration. And the same rule applies if the promissor 
had previously accepted an order to pay the debt, or any part of it, to 
another.—1b, 

7. Promise to pay obligation ; burden of proof on assignee. —Where A. makes a 
written obligation payable to B., and B. assigns the same as collateral 
to C., who relies upon the agreement of A. to pay to him such obliga- 
tion, the onus of proving such agreement rests on C.—Jb. 

8. Promissory note payable to two persons ; prima facie import of. —A note pry- 
able to two persons, prima facie, imports that each has a joint and 
cceeval interest; but it may, nevertheless, be shown that the considera- 
tion moved from them in separate and unequal amounts and values.— 
Tisdale, Ee’r v. Maxwell, 40. 

9. Same; collections under; when subject of set-off by executor of one of the 
payees,, when such by the other.—The executor of one of the payees, when 
sued by the other on another demand, may set-off against him the 
—— excess of his share, which the plaintiff collected on such 
note,— /b. 

10 Transaction with deceased person; what does not involve. —On an issue in 
such a case, as to the interest which the respective payees had in such 
a note, the plaintiff is a competent witness to prove the consideration of 
the note, who owned the property which formed that censideration, and 
its value; such evidence, on his part, does uot involve any ‘‘transaction 
with, or statement by” the decedent, within the meaning of § 3058 of 
the Code. —/b. 

11. Same; what constitutes.—Any understanding between the two, by which 
the note was made payable to both, or by which the testator was to take 
certain property turned over by the makers of the note, etc., would in- 
volve a transaction with the decedent; and the plaintiff is not a compe- 
tent witness, in his own behalf, to prove such facts,—Jb. 

12. Promissory note ; giving of ; what presumptive evidence of —The giving of 
a note is prima facie evidence of the settlement of ell previous ac- 
counts between the parties; but no such presumption arises as to notes 
previously given. —Jb. 

13. Same; presumption as to ownership of.—Where a note, payable to two per- 
sons (not partners), is found by the executor of one of them, among the 
papers of his testator, after his death, and is produced on the trial, this 


(44) 
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BILLS OF EXCHANGE AND PROMISSORY NOTES— Continued. 


is prima facie evidence that the note belonged to him in his representa- 
tive capacity, and was nnpaid,— /b. 41. 


14, Indorsement in blank of commercial note; liability of indorser.—A person 


15. 


who writes his name in blank on the back of a note, negotiable and 
payable in bank, before it has been indorsed or put in circulation by the 
payee, is bound as though he madea perfect indorsement to another 
person; and the payee can not recover of him, without proof of a de- 
mand for payment at maturity, and due notice of non-payment.— Hooks 
v. Anderson, 238. 

Transfer of purchase-money note, when does not pass equitable lien; 
when operates to pass security for the debt; effect of taking new note in 
lieu of old.— Woodward v. Echols, 665. 


16. Assignees of noles given for land; what determines priority of payment. 


Where the purchaser of lands executes several promissory notes for the 
purchase money, falling due at different times, and secured by mort- 
gage, or other instrument creating a lien on the lands for their payment, 
an assignment of the notes isan assignment pro tanto of the security 
for their payment, in the absence of an express stipulation to the con- 
trary; and the several assignees are entitled to priority of payment, 
according to the date of their respective assignments, without regard to 
the time when the notes severally matured.—Ala. Gold Life Ins. Uo. et 
a. v. Hall, 1. 


17. Same.—In such ease, five of the notes being payable, one, two, and three 


18. 


19. 


20. 


21. 


monthsafter date, and eleven payable five years after date, with interest 
payable semi-annually;*while the power of attorney to the vendor con- 
taining the power of sale, authorized him ‘‘to sell and convey the real 
estate, or so much thereof as may be necessary, upon default in pay- 
ment of said notes or either of them, or the interest due thereon, as 
aforesaid;” and further provided, that “in case he shall have negotiated 
any of said notes before their maturity, so that some other person may 
be the lawful holder thereof, then said lawful holder of said note or 
notes may execute all the powers herein conferred on said” [vendor] 
“so far as they may apply to such note or notes held by such person, 
and in case of the death of said vendor, his executors or administra- 
tors may execute all the powers herein conferred, so far as they may 
apply to any of said notes remaining assets of his estate; and the said 
person conducting said sale or sales shall, from the proceeds of sale, 
first pay the expenses of sale, then the interest and principal on the 
notes then due in the order of maturity, rendering the stirplus, if any, 
to the said” purchaser; held, that these stipulations did not change the 
principle above stated so far as regards the notes last falling due.—Jb, 

Garnishment of maker of note; what debt will reach —The maker of a ne- 
gotiable promissory note who, before its maturity, is garnisheed by a 
creditor of the payee, and after it matures takes the note up, giving the 
payee another negotiable note in extension of the debt, can not thereby 
affect the rights of the garnishing creditor; and the first note being 
owned and held by the payee at maturity, judgment in fevor of the gar- 
nishing creditor is properly rendered against the maker, although the 
renewal note has not matured and the maker does not know who owns 
it.—Leslie v. Merrill, Fitch & Allen, 322. 

Payee of promissory note may lawfully transfer it. Usury; who can not set 
up.—The payee ot a valid promissory note, not tainted with usury, may 
lawfully sell and transfer it for less than the amount due by its terms; 
and a third person can not, in a contest with the transferee, be heard to 
insist that the transaction is usurious.—Ala. (old Life Ins. Co. et al. o. 
Hall, 1. 

Transfer of purchase-money note; when does not pass equitable lien.—A 
transfer by delivery of a promissory note given to the vendor for the 
purchase-money of lands, if made subsequently to the conveyance of 
the legal title, does not pass the equitable lien of the vendor.— Wood- 
ward v. Echols, 665. 

Same; when operates to pass security for the debt; relation created between the 




















INDEX. 699 


BILLS OF EXCHANGE AND PROMISSORY NOTES—Oondinued 


parties.— Where the transfer of the note was prior to the conveyance of 
the legal title which remained in the vendor as a security for the pur- 
chase-money, the relations of the parties was, in legal effect, that of 
mortgagor and mortgagee; and, whatever may have been the form of 
the transfer, the security which was incident to the debt, passed by a 
transfer of the debt—the contrary not being stipulated.—Jb 

22. Same; vendor and vendee, no power to impair transferee’s security; subsequent 
conveyance subordinate.—The vendee, having knowledge of the transfer 
of the debt before the conveyance to him was executed, it is not within 
the power of him and the vendor to impair such security after the 
transfer of the note—the subsequent conveyance is subordinate to the 
security, and is no obstacle to its enforcement. —Jb. 

23. Same; effect of taking new note from vendee in lieu of old.—Where the trans- 
feree, subsequent to the conveyance of the legal title, takes in lieu of 
the old note, a new note from the vendee, extending the time of pay- 
ment, the security is not thereby impaired—especially when all inten- 
tion to waive it is negatived by the recital in the new note of its original 
consideration. —Ib. 


BONDS. See Barr—Detinve—Executors, &c.—InsuncT1on—RariRoaps. 
CARNAL ABUSE. See Crounat Law, 14. 


CHANCERY. 
I. JuRIspIcTION AND GENERAL PRINCIPLES. 


1. Frandulent conveyance; right to proceed at law; when will not interfere with 
right to proceed in equity.—Because a judgment creditor may, at law, 
proceed to sell under execution, lands which his debtor has fraudulently 
aliened, and the purchaser may, in ejectment, recover them of the 
fraudulent donee, the existence of such rights does not interfere with 
the right to resort to equity for the vacation of a fraudulent conveyance 
as an obstacle in the way of the full enforcement of the judgment, and 
a cloud on the title to the property. —Flewellen et al. v. Crane, 627. 

2. Adequacy of legal remedy; when will not defeat relief in equity.—Where the 
subject matter of the suit does not lie without the jurisdiction of a 
court of equity,—as a bill to recover rents,—and the parties go on toa 
hearing and decree on the merits, without raising the objection that the 
remedy at law is adequate, the objection is waived, and can not be 
urged on appeal.— Tubb v. Fort, 278. 

3. Erecutor may retain money due him; when claim too small for chancery juris- 
diction. —Where the entire debt due an estate from the executor amounted 
to $2,850, and his legacy and commissions were $2,800, he was author- 
ized to retain the amount due him out of the $2,850, leaving him to ac- 
count for the small residuum of $50; and where the complainant is en- 
titled to only 1-24 (3 of 4) of such residuum, his claim is too small for 
chancery jurisdiction.-—Morris et al. v. Morris, 444. 

4. Bill for account; when without equity because account adjustable at law.—A, 
and W. were judgment creditors of V. for unequal accounts, having the 
same attorney through whom the judgments were compromised for an 
aggregate sum, which was to be applied to the judgments in proportion 
to their respective amounts. W. had received more than he was entitled 
to, and the attorney had a sum on hand which he was willing to pay to 
the party entitled to it. A. filed a bill praying a decree declaring her 
entitled to the money on hand, and for a decree against W. for the ex- 
cess received by him above his proportion of the aggregate amount of 
the compromise,—held, that the bill was without equity; the demand 
being purely legal, its amount ascertainable by simple calculation, and 
the remedy at law adequate.— Avery, Adm’x v. Ware et al. 475. 

5. Same.— Whether or not the statutory lien given in favor of the State to secure 

bonds endorsed under the internal improvement aid law can operate in favor 

of a holder of such bonds, and entitle him to be subrogated to such 
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lien, is a question that can be decided in no other than a chancery 
court, andif the chancellor commits error in a decree thereon, it is not 
to be revised or corrected by a writ of prohibition.-—_Ex parte Brown, 536, 


. One seeking equity, musl do equity.—It is an inflexible rule, that where a 


party is forced to seek equity, he must do equity.— Smith el al. v. Mur- 
phy et al. 630. . 

Same ; when Lill in equity will not lie for recovery of.— Where the right to 
recover rent is legal, and there is an adequate legal remedy, a court of 
chancery should not, in the absence of some equitable ground, take 
jurisdiction to decree its recovery.— Tubb v. Fort, 277. 


I. PLEADING AND PRACTICE. 


Consolidation of suits concerning the same property, pending in same court.— 
Where two or more suits are pending in the same chancery court, assert- 
ing conflicting rights in the same property, and the facts of each case 
need to be ascertained before the rights of any can be definitely settled, 
they should be consolidated that they may be heard together; or, if that 
can not be done, the suit involving the more important questions ought 
to be first determined, and the hearing of the other stayed until such 
determination.— Ex parte Brown, 536. 

Same; practice in disposing of such suits.—The parties interested should 
call to the court’s attention the order disposing of such suits, by ap- 
propriate and timely motion. And though one of the cases precedes 
the other, the chancellor may, without partiality, decline to proceed 
with it until the other cases are brought to a hearing, if thereby in- 
justice would be done other complainants. —Tb. 

The omission of indispensable parties to a bill—is an error for which the ap- 
pellate court will reverse a decree, though no objection to their absence 
was taken in the Chancery Court.— Watson v. Oates, 647. 

Heirs necessary parties to bill seeking to divest them of their title —Whena 
bill to redeem lands seeks to divest the title out of the heirs of decedent, 
and vest the same in complainants, it is indispensable—to obtain the 
relief sought—that such heirs should be made parties defendant. —Smith 
et al. v. Murphy et al. 630. 

Distribution ; part husband takes in wife’s personalty; parties to bill for dis- 
tribution.—Where husband and wife sell lands of her statutory estate, 
taking notes for the purchase-money, her estate is thereby converted 
into personalty, and her husband, on her death intestate, takes one-half 
absolutely; and where the wife’s distributees seek to enforce the vendor's 
lien and a decree for the amount of the notes, they are not entitled to 
relief—though a case proper for distribution direct, without administra- 
tion on the wife’s estate, be shown—if the bill showing the husband 
survived the wife, fails to make him a party; and the objection may be 
raised for the first time in the appellate court.— Marshall et al. v, Gayle 
etal. 284. 


13. Same ; when distributees can not maintain bill for distribution.—Where, in 


such a case, administration was had on the wife’s estate, which is de- 
clared insolvent, and the administrator settles and resigns, nothing fur- 
ther being done in the administration, the distributees directly can not 
maintain such a suit, and the fact that they are too poor to cause far- 
ther administration or take out letters for that purpose, can not dispense 
with the necessity for administration, and having those interested in 
the estate properly before the court.—T/b. 


14. Party having prior lien; what sufficient answer to objection that State is not 


made a party.—The presence of a prior mortgagee, or a party having a 
prior lien, who is not subject to the jurisdiction of the court, and the 
validity of whose incumbrance is not disputed, may be dispensed with; 
and where such prior incumbraucer is a State which can not be made a 
party, this is a sufficient answer to the objection that it is not made a 
party to a suit asserting no adverse claims to the rights of the State,— 
Kelly et al. v. Trustees Ala. & Cin. R. R. Co. 490, 
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15. 


17. 


19. 


20. 


21. 


22. 


Misjoinder of parties compluinant ; when feme covert can not claim personal 
relief.—To a bill seeking relief from a mortgage on account of usury, 
parties complainant should not be joined unless they are entitled to 
common relief. And though each and all may be entitled to make the 
defense of usury, yet where the rights of one of the complainants is 
that of a feme covert claiming that the property is her statutory estate, 
and not subject to the mortgage made by her tor the security of 
another’s debt, such right is personal to her, and she can not claim this 
personal relief under a bill filed by her conjointly with her husband 
and another male complainant.—Kogers et al. v. Torbut et al. 523. 


. Same; parties to suit to enforce sale.-—Where anadministrator files his bill 


to enforce a vendor’s lien on lands of the decedent, sold by him, under 
order of the court, whether the sale be made pursuant to or in excess of 
the authority conferred—the sale not having been confirmed, and no 
conveyance having been made to the purchaser—the heirs and devisees 
must be made parties; and where the estate has been declared insol- 
vent, creditors, whose claims have been filed and allowed, are also 
necessary parties.—MeCully v. Chapman, adm’r, 325. 

Same; necessary parties to bill to enforce vendor's lien.-Though a widow in- 
dorse a cotton obligation made by her intestate before her appointment 
as administratrix, the legal title thereto vests in her when so appointed, 
and she and her indorsce become necessary parties complainant to a bill 
seeking to enforce a lien on land for which such obligation was given 
as part payment of the purchase.——Auerbach et al. v. Pritchett, 451. 

Bill to recover legacy from executor ; proper parties defendant.—Where a bill 
seeks primarily and mainly to recover of an executor and his sureties, a 
legacy, the executor, his sureties, and the other legatees under the will, 
are necessary parties defendant.— Morris et al. v. Morvis, 443. 

When and for what a party defendunt may come in after final decree. -—After 
final decree in a foreclosure suit by a mortgagee against the corporation, 
the court will not give a stockholder leave to become a party defendant, 
and allow him to make answer and defense; but he might be allowed to 
be made a party for the purpose of allowing him to psosecute an ap- 

eal.—Ex parte Brown, 537. 

Usury; bill for relief from mortyage on account of ; practice.—Where a com- 
plainant files a bill to obtain relief from a mortgage on account of 
usury, he nust either bring into court the money legally due, or submit 
himself to the court on an offer to pay, so that the court may, without 
more, compel him to do equity as a condition for granting relief, where- 
upon the court may decree a foreclosure without the filing of the cross- 
bill.— Rogers v. Torbut et al. 523. 

Same; practice ; admission by defendant's solicitor.—-Where, in such a case, 
« decree of foreclosure is authorized on the original bill, without the 
filing of a cross-bill, the decree will not be disturbed, because on the 
case made by defendant turning his answer into a cross-bill, which 
complainauts answered, the solicitors admitted that one of the com- 
plainants was a married woman at the time of the execution of the 
mortgage conveying her statutory estate, there being nothing in the 
answer authorizing the introduction of such proof, or the making of 
such defense,— Ib. 

Fraud ; allegations of ; demurrer.—Fraud is a conclusion of law from facts 
stated and proved. When it is pleaded at law, or in equity, the facts 
out of which it is:supposed to arise must be stated, a mere general aver- 
ment is insufficient upon which to pronounce judgment. A demurrer 
to such pleading is not a confession of the fraud; for a demurrer con- 
fesses only the matters of fact which are well pleaded, and not conclu- 
sious or inferences of law or fact. —Flewellen et al. v. Urane, 627. 


23. Specific performance ; when will not be decreed.—In 1854, S. gave a writing 


to L. & N. acknowledging the receipt of $200 in part payment of ‘‘ten 
acres of land,” sold by S. to L. & N. at $700, the writing also stating 
“the balance of the money due me, is to be paid when I can give them 
satisfactory titles, which I bind myself and my heirs to do.” ‘This 
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25. 


26. 


27. 


28. 


30. 


writing was attested by two witnesses. Shortly afterwards L. & N, 
entered upon ten acres of land of which Schuessler was in posses. 
sion, and occupied and used it until the year 1871, when they sold the 
fences and left the land vacant, and Schuessler re-entered. Although 
Schuessler could not produce a satisfactory paper title, his claim wag 
not unfounded, and no fraud was charged against him. In the year 
1872, the property having increased in value to $2,700, the representa- 
tives of L. & N., who had died in the meantime, tendered 8. $500, or 
that sum and one year’s interest, for the land, but did not tender a con- 
veyance. S. refused, unless they would pay interest, or the value of the 
use and occupation, which was shown to be $150 per annum. There. 
upon the heirs and representatives of L. & N. filed their bill to compel 
specific performance. Held: 1. The purchasers had as beneficial use 
of the land as if a conveyance had been made; and after fifteen years 
undisturbed use and occupation, it was not equitable to compel S. to 
part with the land, which had greatly increased in value, upon pay- 
ment to him of only the principal of the purchase-money, without in- 
terest or compensation for the use and occupation. 2. The fact that a 
small portion of the purchase-money was paid, did not alter the case, 
and complainants only offering the principal and one year’s interest, and 
refusing to pay for the use of the land, and not offering to do what the 
court might consider ought to be done, their bill ought to be dis- 
missed. — Jb. 

Vendor’s lien on land; what debars enforcement of.—If an adminisirator 
having sold lands under order of the probate court, accepts in part pay- 
ment a debt due from himself to the purchaser, the distributees may 
elect to treat it as a payment, and hold the administrator liable, or dis- 
regard it entirely and hold the purchaser liable for the amount, and en- 
force a vendor’s lien on the land also; yet, if, with full knowledge of the 
facts, they elect to charge the administrator with the amount in his ac- 
counts, they can not afterwards revoke that election, and proceed in 
equity against the purchaser of the land.— Nunn et al. v. Norris, Adm’r 
et al. 202. 

Prayer for general relief; what relief will not be granted under.—Where the 
original bill sought to set aside a sale of personal property and choses 
in action, on the ground that it was fraudulent as against creditors, and 
also asked the appointment of a receiver to take charge of the property 
and collect the debts, the business acquired by the purchaser being 
broken up by the appointment of a receiver, and the complainant fail- 
ing to establish any participation on the part of the purchaser in the 
fraud of the vendor, the court will not, under the general prayer for re- 
lief, require the purchaser to pay over to the complainant the unpaid 
portion of the purchase-money.—Florence Sewing Machine Co. v. Zeig- 
ler, 222. 

Multifariousness ; what is not,—Where a bill contains a feature in which 
there is no equity, all the averments in that connection will be treated 
as redundant, and they will not make the bill multifarious.— Morris et 
al. v. Morris, 444. 

Conveyance by husband and wife ; execution of, how brought to notice of court 
pending wife's suit for property; effect of._-Where, pending the wife’s suit 
to have the lands restored to her, she and her husband, on valuable con- 
sideration, execute a conveyance of them to the defendant, by deed duly 
executed and acknowledged, such defense is properly brought to the 
notice of the court by cross-bill; and the deed is valid, and a bar to the 
further maintenance of the wife's suit.— Moses et al. v. Dade, 211. 

Demurrer; what not considered. —A demurrer for want of equity, is a mere 
general demurrer, which the statute forbids the court to entertain.— Twhb 
v. Fort, 278. 


. Conveyance in fraud of creditors; for what purpose may be allowed 


foree.-—Porter & Son v. Gracie, 303. 
Sale by und purchase from executor ; what not necessary inquiry.—Where a 
bill does not seek to set aside sales made by an executor, but, on the 
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contrary, fatifies and confirms them, the court need not inquire whether 
such sales were or could have been made under powers contained in 
the will, or under orders of the Probate Court.— Morris et al. v. Mor- 
ris, 443. 

31. Necessary proofs ; failure to make.--T. W. was entitled to one-eighth of 
testator’s estate, but died leaving three children, of whom complainant 
is sole survivor, the other two children having died at the ages respect- 
ively of 14 and 12; bill was filed by the survivor, seeking to recover the 
entire one-eighth, which fell to him and the other two children, the 
averment being that the other two died leaving no debts: Held, 1. 
Such averment is very material to complainant’s right to recover the in- 
terests of the two deceased children. 2. That without proof sustain- 
ing said averment, the complainant can only recover the one-third in- 
terest of the one-eighth which would have fallen to his father.— Morris 

: et al. v. Morris, 444. 

32. Administrator ; when will be enjoined at instance of heirs from selling lands 
of intestate to pay expenses of administration.—A court of equity, at the 
instance of adult heirs, who paid up all the debts of their ancestor ex- 
cept a very trifling amount due a single creditor, and divided his lands 
among themselves, will enjoin a sale of the lands to pay expenses of ad- 
ministration and costs of litigation carried on by an administrator, who, 
without being so requested by the creditor or any heir, sued out letters 
and engaged in litigation, for the avowed and selfish purpose of run- 
ning out of the country a person in possession, and buying the lands 
himself .— Owens, adm’? v. Childs, et al. 113. 

33. Execution of decree; may be temporarily restrained.—A chancellor may, 
upon application to him in a particular case, restrain, temporarily, the 
execution of his decree, until the determination of some matter to be 
affected by it shall be first obtained, when justice between the parties 
would be thus promoted. The fact, as in this case, that the property 
was in the hands of the court through its receiver, would be ja good 
reason for fixing more lenient terms upon which such stay is granted. — 
Ex parte Brown, 537. 

34. Statutory estate of married woman; when may be subject to costs of suit.— 
The statutory separate estate of a married woman, brought within the 
jurisdiction of the Chancery Court, by her institution of a suit with re- 
spect to it, may be subjected, on execution against it, for the costs of 
suit, after fruitless execution therefor against the next friend ; and 
although she may appeal to the Supreme Court, without giving security 
for costs, such part of her statutory estate will be liable for the satis- ‘ 
faction of the costs here, if the appeal be decided adversely to her.— 
Haynie, pro ami, v. Lundie, 100. 

35. Same —The execution in such a case must be satisfied out of the statu- 
tory estate within the jurisdiction of the court, and can not run against 
a woman personally, or her goods, chattels, or estate gen- 
erally. — [b. 

36. Decree rendered in vacation; repeal and amendments of certain statutes in 
reference thereto ; when an act repealed or revived.—1. The provision of the 
Revised Code (§ 3470), which authorized the chancellor to render de- 
crees in vacation, within six months, was repealed by the amendatory 
act of December 8th, 1873, which authorizes decrees in vacation, within 
ninety days, by consent This latter act was repealed by ‘‘an act to re- 
peal an act to amend § 3470 of the Revised Code of Alabama,” approved 
Feb. 4th, 1876, which provided in a separate section that chancellors 
might, ‘in difficult cases, render decrees in vacation, within six months 
after the submission of causes.” 2. Under the constitution of 1868 
(Art. 4, § 2), section 3470 of the Revised Code was ipso facto repealed 
by the amendatory act of 1873, although it contained no express words 
of repeal. 3. The repeal of the amendatory act, by the act of Feb. 4th, 
1876, did not revive or restore that section, the constitution of 1875 
(Art. 10, §2), forbidding any law to be ‘revived, amended,’ or the pro- 
visions thereof extended or conferred by reference to its title only. 4. 
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The title of the act of Feb. 4th, 1876, ‘‘To repeal an act to amend 
§ 3470 of the Revised Code of Alabama,” does not express any intention 
to revive that section, and is so restricted in its title that it does not an- 
thorize the incorporation, in the one subject to which it relates, of a 
provision reviving that section, or substantially re-enacting it in terms; 
and hence its second section is unconstitutional. 5. From the passage 
of the act of Feb. 4th, 1876, up to the time when the Code of 1876 went 
into effect, there was no statute authorizing the chancellor to render de- 
crees in vacation without the consent of the parties. 6. What effect 
the incorporation of the second section of the act of Feb. 4th, 1876, 
into the Code of 1876, will have upon cases arising since said Code went 
into effect, is not decided.— Rogers et al. v. Torbut et al. 523. 

37. Sale of lands by register; when not set aside as being premature, or because 
decree fails to designate place of sale.—In a suit in chancery to subject 
lands to the payment of debts, a consent decree was rendered in June, 
1875, ascertaining the amount of indebtedness entitled to a lien on the 
land, and directing that the register proceed ‘‘upon or after the 15th 
day of November next, to sell the lands for cash at public outcry to the 
highest bidder, after first giving notice of the time and place, and terms 

ot sale, by publication” in a designated newspaper for three weeks, &e. 

The decree also contained this further stipulation: ‘If, before the 15th 

day of November, 1875, the defendants shall pay the costs of this suit, 

and $200, to be applied pro rata on debts due complainants, then the 

sale of said lands shall be stayed until the 15th day of November, 1876, 

when the sale shall take place upon the same terms and conditions as 

above provided, unless the defendants shall before that time pay” 
another given sum, &c. The decree further directed, if the register 
should fail to advertise and sell the lands ‘‘on any of the days herein 
mentioned on which he is directed to sell, he shall do so as early there- 
after as convenient, and if the defendants fail to pay any of the amounts 
herein specified, there shall be no further delay, &c. The register hav- 
ing first made publication as directed in the order, &c., exposed the 
lands for sale at public outcry at the court-house door of the county in 
which the lands were situate, and the court was held, on the 15th day of 

November, 1875, and executed a conveyance to the purchaser, who was 

the highest bidder. Upon the coming in of his report showing these 

tacts, and certifying the failure of the defendants to comply with the 
terms of the order of sale, the defendants excepted to the report, &c., 
because the sale was prematurely made, and because no place of sale 

m was designated in the decree, and the chancellor refused to confirm the 

report and set aside the sale, on the ground that it was prematurely 
made. Jel: 

1. ‘Lhe effect of the stipulation fora stay of sale was to confer on defendants 
the right toa further stay to a given day, beyond that fixed in the order, 
upon making payment as therein provided “before the 15th day of No- 
vember, 1875,” and not having made payment before that time, a sale 
on that day (proper advertisement first having been made) was author- 
ized by the decree; and although defendants had the legal right, inde- 
pendent of the stipulations of the decree, to stop the sale at any time 
before it was actually made, upon paying the debt and costs, this right, 
in the absence of such payment or tender, could not affect the validity 
of the sale made on the day named in the decree. 

2. Asale of lands, made after due advertisement and in the usual manner 
of judicial sales, at the court-house door of the county where the lands 
lie, will not be set aside, merely because the decree is silent as to the 
place where the sale is to be made.— Hooper v. Young et al. 585. 

38. Exception to register’s report; when not considered by Supreme Court.—Where 
the exceptions to the report of the register do not appear to have been 
passed upon by the chancellor, they can not, for the first time, be con- 
sidered in the Supreme Court.— Bryant, Adm’r, v. Stephens, et al. 636. 

39. Reversal though no objection made below.—This court has repeatedly held 
that a decree founded on a bill which does not aver favts, authorizing 
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the court to grant relief, will be reversed on error, though no objection 
may have been interposed in the primary court.—Flewellen et al. v. 
(rane, 627. 

Error without injury; what not cause for reversal.—Where mortgagors and 
their lands are bound in any event for,the payment of debts to different 
persons, it is no injury to them to give priority to either debt; hence 
they can not complain of a decree condemning lands for satisfaction of 
a mortgage, on the ground that it erroneously gave one debt a prefer- 
ence over the other—although the case would, perhaps, be reversible, if 
a party actually aggrieved had complained.— Bethune et als. v. Oates, 460. 

Fuilure to assign errors ; case affirmed.--When an appeal is taken to the 
Supreme Court, in a chancery case, the decree of the chancellor will be 
affirmed if there is no assignment of errors.—Purswell v. Brooks, 442. 

Defect of parties, objection for; what may be raised for first time in appellate 
court.—The omission of an indispensable party will cause a reversal on 
error, though the objection was not raised in the court below. — McCully 
v. Chapman, Adm’r, 325. 


CHARACTER. See Cromnat Law, 32, 33. 
CHARGE TO THE JURY. 


1, 





Matters to be observed in charging the jury.—In charging a jury, respect 
should be had to the evidence; and instruction should be given on every 
hypothesis of fact, which the testimony may tend to support. The 
court remarks, that ‘‘we are pleased to observe, that in this case the 
old, sound, and much disregarded doctrine, that ‘no man stands ex- 
cused for taking human life, if, with safety to his own person, he could 
have avoided or retired from the combat,’ has been given in charge, 
and must have been,acted on by the jury.—Judge v. The State, 407. 

Charges; when properly refused.—Charges assuming facts as proved, of 
which there is no evidence, are properly refused. —Cummins v. The State, 
387. 


. Sume.—A charge which might lead the jury to believe that irrelevant 


matter as to the conduct of a third person, not on trial, should influence 
their verdict as to the prisoner, is properly refused.—-Little v. T he State, 
265. 


. Same.—A charge that the suppression of evidence by the prosecution is a 


material circumstance for the consideration of the jury, is properly re- 

fused, when it is not shown that the evidence would shed any light on 

the guilt or innocence of the accused, or that it was in the possession 

-~ the prosecutor or was improperly withheld.—Fincher v. The State, 
5. 


. Same —A charge that ‘‘proof of contradictory statements or declarations 


on a material point made by a witness may be sufficient to raise a rea- 
sonable doubt in the minds of the jury,” is, as it stands, calculated to 
mislead the jury. Such a charge would be proper if it contained the 
additional clause, ‘if the guilt of the prisoner depended upon the 
testimony of this witness,”—or this, “if the truth of this witness’ testi- 
mony.”— Washington et al. v. The State, 355. 

Sume.—A refusal to give a charge, no matter what it asserts, is no ground 
for reversal, unless the record shows affirmatively that there was evi- 
dence tending to prove every fact it supposes; failing in this, the charge 
is considered abstract, and rightly refused on that account.— Williams 
v. Barksdale, 288. 

Charge as to affirmative anu negative testimony; when properly refused.—A 
charge which asserts that ‘‘where one man swears positively that he saw 
or heard a certain thing, and any number of witnesses swear that they 
did not see or hear it, then the witness swearing affirmatively that he 
saw or heard it, outweighs the others,” is properly refused, because not 
confined to witnesses equallyjcredible and having equal means of knowl- 
edge.—Savannah & Memphis R. R. Co. v. Shearer, 672. 


(45) 
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8. Charges in an action against a writer of a letter making false recommen- 
dation. — Einstein, Hersch & Co. v. Marshall & Conley, 153. 

9. Charge; right of party to favorable instructions.—A party has a right to 
instructions favorable to him, based on a hypothesis which the evidence 
tends to support; and such charges are not objectionable because 
founded on a partial view of the evidence.— Bibb & Fulkner, Er’rs, v, 
Mitchell, Adm’r, 657. 

10. Same; what error to refuse. —A charge, speaking of the corroborating evi- 
dence necessary to sustain a witness not worthy of credit, which says 
‘such corroborating testimony in order to avail anything must be of a 
fact tending to show the guilt of defendant,” is proper and its refusal is 
error.— Washington et al. v. The State, 355, 

11. Charge given; what not error; when explanatory charge allowable.—Where a 
charge asserts a general principle correctly, but is objected to because 
of its tendency to mislead, owing to the facts of a particular case, it is 
the privilege of the party objecting to ask an explanatory charge. A 
charge given, which is objectionable alone because of its tendency to 
mislead, is no ground for reversal.—Smith v. Fellows, Adm’r, 467. 

12. Erroneous charge as to the measure of damages in an action for breach 
of contract by lessee of saw mill.—Collins v. Stephens, 543. 

13. What a proper charge.—Ib. 

14. Charge that the jury should acquit on the evidence; when not error to refuse,— 
It is not error to refuse to instruct the jury that the prisoner is entitled 
to an acquittal on the evidence, unless it is of so weak and indetermi- 
nate a character that the presiding judge would feel it his duty to set 
aside a verdict of guilt based on it.—-Spigner v. The State, 421. 

15. Charge to find guilty; when should not be given.—A charge that “ if the 
jury believe the evidence, they must find the defendant guilty,” should 
not be given where the evidence is conflicting, or where, upon the evi- 
pong az jury could legally acquit the defendant.—Sanders v. The 
State, 3 

16. Improper charge upon bad character of deceased.— Bowles v. The State, 
335. 


17. Charge; what proper in certain cases only; absence of suspicion of other 
guilty agent.—A charge to the jury in substance, that if the evidence 
tends to show that defendants committed the crime, ‘if it bea fact 
that no one else has been charged with or suspected of the crime, such 
fact is a circumstance to be considered by the jury;” is proper only in 
cases like the present, where it appears from the proof that the absence 
of circumstances pointing to another as the guilty agent, tends to 
strengthen the evidence of the guilt of accused. (The charge asked, 
and the circumstances in this case, are similar to the same in Hall’s 
case (40 Ala. 698, 707), and this court now adheres to the principle in 
Hall’s case, but confines the same to cases in which the evidence is cir- 
cumstantial, pointing strongly to the guilt of the accused, and proving 
him to have been at a place so near to the scene of the crime, as that, 
if innocent, he could probably furnish some trace, or circumstance, 
pointing to the guilt of another, or generating a doubt of his own 
guilt. —Childs et al. v. The Slate, 349. 

18. Same; presumption that charge was proper.—Where such a charge was 
given—there being cases in which it would be proper—and the bill of 
exceptions fails to set out enough of the evidence to show its inappro- 
priateness, this court will presume, in favor of the court below, that 
there was evidence to justity the charge.—Jb. 

Erroneous charge ignoring essential elements of murder.—Judye v. The 
State, 406. 

Same as to death, from negligence, of wounded man or nurses.—Ib. 407. 

Charge of court; what exception to, unavailing.—It is the duty of a party 
excepting to the general charge of the court to point out specifically the 
error complained of, that the court below may have the opportunity to 
correct it, if erroneous, or the opposite party may waive the giving of 
the objectionable part. A mere general exception does not accomplish 
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22. 


23. 


24, 


Lo 
or 


this purpose, and if reserved to the entire charge, containing distinct 
and separate propositions, some of which are correct and others incor- 
rect, the exception will be unavailing.—Mayberry v. Leach, Harrison & 
Forwood, 339. 

Same.—An exception to the general charge of the court, couched in lan- 
guage as follows, ‘‘To which charge, and each and every part of it, de- 
fendant excepted,” is a mere general exception, and unavailing, unless 
the charge is erroneous as an entirety.—Jb. 

Same; when refusal to give, not revised.—The refusal to give charges re- 
quested, will not. be revised on error, unless it affirmatively appears they 
were asked for in writing.—TJb, 

Charge ; when not part of the record.—A charge not set forth or identified 
by the bill of exceptions, and not marked ‘‘given” or ‘refused,” and 
signed by the judge, is not part of the record, and can not become such 
by being copied in the transcript.—Litlle v. The State, 265. 


. Same.—Although the presiding judge does not write ‘‘given” or “refused” 


upon a written charge, and does not sign his name thereto, yet, if the 
charge is set forth in the bill of exceptions, which shows that it was 
asked in writing, and that exception was reserved to the ruling of the 
court, error can be assigned in the appellate court on such ruling.—Jb. 


CHARTER. See Corporations. 
CODE OF 1876. See Revisep Cope. 


1. 
2. 


10. 
11. 


12, 


13. 


14. 


§ 421. Duty of tax collector.—Perry County et al. v. Railroad (o. et al. 
547 


2 495. subdivision 15. License tax on dealers in pistols, &c., construed. 
Porter & Co. v. The State, 66. 

§ 1704. To define and regulate the liabilities of railroad companies. Not 
distinguishable from similar act of 1877.—Zeigler v. S. & 
N. R. R. Co. 594. 

§§ 2405-7. What rule does not apply to bonds given under.—Buckley v. 
McGuire et al. 226. 

§§ 2597-8. Barring claims against estates of decedents. Purposes, &c., 
of the statute.—Smith v. Fellows’ Adm’r, 467. 

§§ 2705-6, 2711. Wife’s statutory separate estate. Liability for neces- 
saries. Object of statute.—Baker v. Flournoy & Wife, 


650. 
§ 2890. Actions prosecuted in name of party really interested; what con- 
tract not within the statute.—Auerbach et al. v. Pritchett, 

1 


451. 

§ 3058. Competency of witness; to what beneficiary can not testify.— 
Drew v. Simons, 463. What isand what nota “transaction 
with, or statement by” decedent, within the statute.— Tie- 
dale, Ex’r, v. Maxwell, 40. 

§§ 3419-20. Action against a private corporation to have declaration of 
forfeiture of charter for misuser, or non-user.— Tuscaloosa 
Scientific & Art Ass'n v. The State, ex rel. Murphy, 54. 

§ 3653, Defining murder; erroneous charge under the statute.—Judge v. 
The State, 406. 

§ 4189. Intermarriage and adultery of white persons with negroes; stat- 
ute declared constitutional.— Green v. The State, 190 (over- 
ruling Burns v. The State, 48 Ala. 195). 

§ 4205. Selling or giving liquor to persons of known intemperate habits; 
what no offense under the statute.—Young v. The State, 
358. 

§ 4306, Abuse in attempt to carnally know a female under ten years of 
age; meaning of term ‘‘abuse.”—Dawkins v, 7 he State, 

) 


§§ 4445-6. Carrying on lottery; acting for another in disposing of lottery 
ticket; conviction of what; election by solicitor; fees of 
solicitor.—Ex parte Tompkins, 71. 
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1. Bailee, failure by, to assert lien on goods held, when waiver of .—If a com- 
mon carrier or other bailee, when goods are demanded of him by the 
true owner, refuses to deliver them except to the consignee, or to the 
person holding the receipt given for transportation, but asserts no lien 
tor storage paid by him, he cannot afterwards set up that claim to de- 

feat an action by the owner, but must be held to have waived it.— Leigh 
Bros. v. Mobile & Ohio R. R. Co. 165, 
| 2. Consignee, delivery to; what may amount.—There are cases in which a car- 
rier on a river may exonerate himself from liability for non-delivery of 
goods, although they were not delivered to the consignee, by proof 
that the goods were delivered at the landing to which they were 
| consigned, in accordance with the well established custom of the 
community in receiving goods destined to that point; but such a cus- 
tom must be shown to be a reasonable one in view of all the circum- 
stances.—<Stone et al. v. Rice, 95. 

3. Same; what not a delivery.—A steamboat carrier, having goods consigned 
to a consignee at a particular landing, where there had been a ware- 
house-keeper who usually received and took care of goods landed there, 
can not avoid liability by proving a delivery of goods at the usual place 

on the river bank, without any protection or guard, when the landing 

had, in the meantime, been broken up by an inundation, and the wash- 
ing away of the buildings, and the removal of the persons, which con- 
stituted it a landing,—/b. 


COMPROMISE. 


1. Compromise; money paid on; when can not be recovered back.—Money 
paid in compromise of a doubtful or disputed claim, can not be recov- 
ered back by action for money had and received. Thus, where a judg- 
ment creditor, having an execution levied on his debtor’s land, in May, 
1870 (after the decision of [Hepburn v. Griswold, 8 Wall. 603, which held 
the legal tender acts of Congress not applicable to existing contracts), 
instructed the clerk and sheriff to receive nothing but gold and silver, 
or its equivalent, in satisfaction of the debt, and refused to receive legal 
tender notes except at 15 per cent. discount, which was then the pre- 
mium on gold, and which the defendant refused to pay, but offered to 
pay them at 10 per cent. discount, which offer the plaintiff finally ac- 
cepted. Held, that the premium paid could not be recovered, after the 
overruling of Hepburn v. Griswold, supra.—Troy, adm’r v, Bland, 197. 


CONFEDERATE MONEY. See Conreperate States, 6-8. 
CONFEDERATE STATES. 


1. Legislative enactments and proceedings in the courts of the State during the 
war; validity of. —Legislative enactments, and proceedings in the courts 
of this State, while it adhered to the Confederate States, tor the preser- 
vation of order, the protection of property, the enforcement of contracts, 
and in the general administration of civil government, and not with the 
purpose of aiding the war then raging between the United States and 
the Confederate States, are valid and binding in all respects.— McGuire 
et als. v. Buckley, 120. 

2. Overthrow of the Confederacy; effect of, on States giving allegiance to.—What 
was the status of States adhering to the Confederate States, after its 
overthrow by the United States, and what were the consequences result- 
ing therefrom; whether it left the resisting States subject to the will of 
the United States, as conquered foreign States would have been, or 
whether they remained States to be dealt with by the conquering power 
under the limitations of the Constitution; and what those limitations 
required in the rehabilitation of the States, are political questions 
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which can not be determined by the courts of a State, which, together 
with all of its officers, hold power derivatively, from measures devised 
by the United States for the re-admission of the States wichin the 
Union, acquiesced in by the people of the State, and recognized by the 
Federal government. The practical question, when such matters are 
brought before the courts, is, not what the conquering power might or 
should have done, but what it actually did.—Jb. 

Conquest; effect of, on laws of conquered.—A conquest of itself, does not 
overthrow municipal regulations, or civil authority; it only confers 
authority to do so, and until this is done, both continue.—Tb. 

Proclamation of Gov. Parsons; effect of.—When the President of the 
United States, by proclamation, appointed Gov. Parsons to reorganize 
the civil government of the State, that officer, representing the conquer- 
ing powr, did not abrogate the prior statutes, vacate all its offices, and 
create new officers, or make any new rules for the protection of life, 
liberty, or property; but adopted and enforced its laws as he found 
them, save such as were rendered inapplicable by the results of the war. 
He retained, by name, nearly all the minor offices essential to the proper 
conduct of the government, and convenience of the people—a class to 
which the general administrator of Mobile belonged—and expressed a 
desire to fill other offices, vacated, specially named, and did not include 
the county administrator of Mobile; and hence that office, if it be con- 
ceded that it is an office, remained undisturbed, and continued under 
that government as it did before.—Jb. 121. 

Reconstruction acts; effect of.—The fact that the Parsons provisional gov- 
ernment, and the State government succeeding it, were afterwards 
treated as illegal, and overthrown by Congressional act, could not and 
did not annul lawful acts done by officers of such government prior to 
that time; and the reconstruction acts did not abrogate the existing 
State government, -but declared that it should be provisional only until 
the State was admitted to representation in Congress. —TIb. 

Money in circulation during the war; judicial knowledge.—The court takes 
judicial knowledge of the fact, that during the prevalence of the late 
civil war, neither gold, silver, nor United States money circulated in 
Alabama; but that during said war, until the downfall of the Confed- 
eracy in 1865, Confederate States treasury notes, and their convertible 
equivalents, composed the only circulating medium.—Morris et al. v. 
Morris, 443. 

Sale by personal representative for Confederate money; when no devastavit 
committed.—Where a personal representative, in good faith, received 
Confederate money in the course of administration, he did not thereby 
commit a devastavit, or incur a greater liability than to account for the 
honest and faithful administration of the same.— lb. 

Fuithful administration by executor, of Confederate funds.—Where an execu- 
tor had in hand, in 1864, nearly one thousand dollars Confederate cur- 
rency, in trust for complainant, who wasa minor residing in Texas, 
where the executor could not reach him, and the will directed the execu- 
tor to retain it, and there is no averment or proof that he could have 
invested it with profit, and it became valueless in his hands at the close 
of the war and before he could obtain access to complainent, and the 
identical money was deposited in the Probate Court by the executor, 
where it now remains, and he dealt the same way with his own funds,— 
such facts present a strong case of faithful administration.—Jb. 444. 


CONGRESS. See Removan or Cavses—Unirep States. 


CONQUEST. See Conreperate Srares, 3. 


CONSIGNMENT. See Common Carrier, 2, 3. 
CONSOLIDATION OF SUITS. 


1. 


Consolidation of suits; when properly ordered.—Separate suits before a 
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justice of the peace, between the samo parties on promissory notes 

apparently given in the same transaction, are properly consolidated in 

| the City Court, when brought there by cerliorari upon a single petition 
und bond.—Perry et al. v. Ferguson et al. 314. 

2. Consolidation of suits concerning the same property, pending in same court.— 
Where two or more suits are pending in the same chancery court, assert- 
ing conflicting rights ip the same property, and the facts of each case 
need to be ascertained before the rights of any can be definitely settled, 

they should be consolidated that they may be heard together; or, if that 
can not be done, the suit involving the more important questions ought 
to be first determined, and the hearing of the other stayed until such 
determination.—Ex parte Brown, 536. 

3. Same; practice in disposing of such suits.—The parties interested should 
call to the court’s attention the order disposing of such suits, by ap- 
propriate and timely motion. And though one of the cases precedes 
the other, the chancellor may, without partiality, decline to proceed 
with it until the other cases are brought to a hearing, if thereby in- 
justice would be done other complainants. —TIb. 


CONSTITUTIONAL LAW. 


1. Constitution; ruie for construing.—Many rules for the construction of stat- 

utes are of but limited application to the construction of the constitu. 

tion. The safest rule for construing the latter is to regard, not so much 

the form or manner of the expression, as the nature and object of its 

provisions, and the end to be accomplished, giving the words their just 
and legitimate meaning. — Carroll v. The State, 36. 

. Same; meaning of term “proviso.”—Because the term provided is used in a 
law it does not necessarily follow that the matter which may succeed it 
is a proviso in its technical sense; it is the matter of the succeeding 
words, and not the form, which determines whether it is or not a tech- 
nical proviso. —Ib. 

. Interpretation of Constitution as to enacting statutes ; rule.-—The only safe 
rule for interpreting clauses of the Constitution, which command cer- 
tain things to be done, or certain methods to be observed in the enact- 
ment of statutes, is to hold, when it is affirmatively shown by legal evi- 
dence, that, in the attempt to legislate, some mandate of the Constitu- 
tion has been disregarded, such attempt never becomes a law.—Perry 
County et al. v. Railroad Co. et al. 546. 

Same ; presumption as to entries in journals of legislature.—Except as to 
those matters which the Constitution declares shall appear on the jour- 
nal, the rule is to infer everything was rightly done, unless the journal 
shows affirmatively that some constitutional demand was disregarded. 
The presumption, in the absence of proof, is always in favor of official 
propriety.—/b. 

Same; bill for raising revenue, what is; must originate in the House ; act ap- 
proved February, 1870, declared unconstitutional.—The bill to be entitled | 
an act “*To amend an act entitled an act to establish revenue laws for 
the State of Alabama,” approved Feb. 9th, 1870, was a bill for “‘ raising 
revenue,” within the meaning of the Constitution of 1868 (Art. 10, § 15), 
which must originate in the House of Representatives; and it affirma- 
tively appearing from the journals that said bill originated in the Senale, 
it is therefore declared unconstitutional and void. (Manvyine, J.—of 
the opinion that the question as to whether the bill was properly intro- 
duced in the Senate first, was a question for the legislature and not for 
the courts.)—Tb. 

6. Bill for raising revenue ; definition ; what included.—A bill for raising reve- 
nue, as termed in the Constitution, isa bill providing for the levy of 
taxes as a means of collecting revenne—hence, a bill for reducing taxa- 
tion, if it provides for collecting revenue, is still a bill for ‘‘raising rev- 
enue.” —Ib. 547. 

7. Leyislative act ; prima facie presumption as to constitutionality of.--In pro- 
nouncing on the constitutionality of an act which has received the sanc- 





bo 


ow 


~ 


or 














INDEX. 711 


CONSTITUTIONAL LAW— Continued. 


tion of a co-ordinate ey aa of the government—the legislative de- 
partment—this court will indulge the presumption that such act is con- 
stitutional, until clearly convinced to the contrary.—Zeigler v. S. & N. 
R. R. Co. 594. 

g, Same; when void for creating liability not in “due process” of law.—An act 
which fixes absolute liability on a corporation to make compensation 
for injuries done to property in the prosecution of its lawful business, 
without any wrong, fault or neglect on its part, when, under the gen- 
eral law of the land, no one else is so liable under such circumstances, 
does not provide the ‘‘due process of law,” under §7 of the bill of rights, 
and is, therefore, void.-—J b. 

9. Due process of law; definition.—‘*Due process of law” implies the right 
of the person affected thereby to be present before the tribunal which 
pronounces judgment upon the question of life, liberty, or property, in 
its most comprehensive sense; to be heard by testimony, or otherwise, 
and to have the right of controverting by proof every material fact 
which bears on the question of right in the matter involved, If any 
question of fact or liability be conclusively presumed against him, this 
is not due process of law.—Jb. 595. 

10. Constitutional law; § 4189 of Code, validity of.—Section 4189 of the Code, 
which makes it an offense for a white person and negro to intermarry, 
and inflicts upon persons of the different races living together in adult- 
ery, equal, though severer punishment than where that offense is com- 
mitted by persons of the same race,—-is a valid law of this State, and 
not violative of the Constitution or laws of the United States. (Over- 
ruling Burns v. The State, 48 Ala. 195).—Green v. The State, 190. 

11. Marriage; power of State over.—Marriage is not a mere contract, but a 
social or domestic institution, upon which are founded all society and 
order, to be regulated and controlled by the sovereign power for the 
good of the State; and the several States of the Union, in the adoption 
of the recent amendments to the constitution of the United States, de- 
signed to secure to citizens rights of a civil or political nature only, did 
not part with their hitherto unquestioned power of regulating, within 
their own borders, matters of purely social and domestic concern. —1b, 

12. Eremption law; what unconstitutional.—A State law which increases exemp- 
tions, so far as it applies to debts previously contracted, impairs the ob- 
ligation of contracts and is void.— Wilson v. Brown, et ul. 62. 

13. Private act authorizing administratrix to sell land; validity of.—Yhe validity 
of a speeial act authorizing a widow in her representative capacity, as 
administratrix of her deceased husband, to make a private sale of the 
lands of her said husband and intestate, for the purpose of division 
among the heirs, is supported by former decisions of this court, and on 
account of the frequency of such enactments under former constitu- 
tions, and the number of titles involved, it is too late to reopen the 
question as to the legislative power to enact them.— Watson v. Oates, 


14. Notaries public; recognitior and appointment of, under the Constitution. 
(See Notaries Public.) 


CONTRACTS. 

1. Contract; how construed,—Contracts, not offensive to law or public policy, 
must have effect according to the intention of the parties. To ascer- 
tain such intention, regard must be had to the subject-matter, the rela- 
tion of the parties at the time of the contract, and the law which it is 
justly inferable they had in view while contracting.—Bryant, adm’r v. 
Stephens et al. 636. 

2. Same.——Every contract is entitled to the reasonable construction of which 
it is susceptible, and which will render it operative rather than una- 
vailing; the law leans against the destruction of contracts because of 
uncertainty. Hence, if a contract is silent as to the time of perform- 
ance, the law presumes that performance must be had in a reasonable 
time; and whatever consequence and incident is, in common sense, ap- 
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purtenant to its terms, the parties must have understood and intended, 
should be attached.—--Robinson v. Bullock, 618. 

Same; several instruments relating to one contract; construed together—Where 
a bond for title is given, and written instruments are executed whereby 
a purchaser promises to deliver three bales of cotton annually, as the 
consideration of the purchase of lands, and they concern the same sub- 
ject-matter, the indorsements thereon being simultaneously executed, 
they must be construed together as if they were a single instrument,— 
Collins v. Whigham, 438. 

Same; when void for uncertainty.—Agreements, verbal or written, which 
are 80 vague and indefinite in their terms, that the intention of the par- 
ties cannot be fairly and reasonably collected from them, are void, and 
courts will not undertake to give them effect.— Robinson v. Bullock, 618. 

Contract in the alternative; election.—-Where a contract is in the alternative, 
conferring on one party the right to become the purchaser of land by 
delivering annually a certain quantity of cotton, or to deliver a smaller 
quantity as rent and become a tenant, such party has his election to be- 
come purchaser or tenant within the time for paying the first annual 
installment; after which, on his failure to elect, the other party can 
treat him as either a purchaser or tenant; but an election once made 
by either party is irrevocable.—Collins v. Whigham, 438. 


. Same; actual performance necessary.—An election made either by the party 


himself or his personal representative depends on the actual perform- 
ance of either one or the other of the alternative stipulations. —J/b. 


. Statutory lien for rent; arises from what relation.—The lien the statute 


creates for the payment of rent arises only from the relation of land- 
lord and tenant, and not from that of vendor and vendee.—J/b. 

Same; relation created by election, refers back to contract.—Whenever the 
election is manifested by a performance or a non-performance of the 
stipulations, all the rights and incidents of the relation, as between the 
parties, and all persons who have, with notice, acquired rights which 
may be impaired, will attach from the time of making the con- 
tract.—1b. 

Same; where a third party had notice of such a contract, and knew it could 
be converted into a contract of renting at the election of either party 
thereto, whatever right or interest he might acquire in crops (cotton) 
grown on the premises would be subordinate to the landlord’s lien for 
rent.—1b. 

Same; presumption; when complaint not demurrable; question for the jury.— 
Where two parties entered into a contract, the one agreeing to erect and 
keep in operation a steam saw mill, for the time expressed, and the 
other to supply it with logs to keep it in operation—though the capacity 
of the mill is not expressed—it is to be presumed that they intended 
that the mill should be of a capacity reasonably adapted to carry into 
effect the object they had in view; and whether the mill is of such ca- 
pacity is a matter of fact for the jury; a complaint, therefore, averring 
the erection of a mill of particular capacity, is not demurrable for un- 
certainty, for if it was not reasonably adapted to carry into effect the 
objects of the parties, that can be shown in defense.—Robinson v. Bul- 
lock, 618, 

Same; when complaint not demurrable, though contract, as alleged, appears 
uncertain, &c,-—Though the contract appear uncertain and of doubtfal 
construction, yet the complaint was held not demurrable when it aver- 
red that a mill of particular capacity was erected at the request of the 
party demurring—the parties themselves thereby placing a practical in- 
terpretation on the contract which can well be adopted as its just con- 
struction, conforming to their intentions.—J). 


12, Same; partnership not created by the contract; demurrer not aided thereby.— 


Upon principles settled in Moore v. Smith, (19 Ala. 774), and approved 
in Fuil v. Mec Ree, (36 Ala. 61), it is held that the contract in this case 
does not create a partnership; nor would the demurrer be aided if such 
relationship were created between the parties. —/b. 
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13. Same; when remedy at law exclusive.—While it is a general rule that an 
action ex contractu, at law, is not maintainable between partners or part- 
nership trausactions, yet they may sue each other for the breach of dis- 
tinct, positive stipulations binding on one only, contained in the part- 
nership agreement. In such cases, the necessity of an account of the 
partnership transactions, not being involved, the remedy at law is gen- 
erally exclusive. —Jb 

14. Sume; when altered by subsequent contract.—Where one gave his promis- 
sory note for the exvess on an exchange of lands, or for purchase of part 
of the lands, it being immaterial which, and subsequently gave two 
notes, with the recital on each that ‘the consideration for which this 
note is given, is the following described lands, lying in Coffee county,” 
the land being the some as that upon which the original note was given; 
held, that the contract evidenced by the original note, was altered by 
the giving of the subsequent notes.—BLryant, Adm’r, v. Stephens et al. 
636. 

15. Same; what inadmissible to contradict subsequent contract. —In the absence 
of fraud or mistake, such recital will be considered true, and incapable 
of contradiction by parol evidence; and in no event can such recital be 
altered by mere inferences from evidence of the original contract.—Jb. 

16. Sale of colton, what part of contract for.—When a contract for the sale of 
cotton is made in a city or town in which a board of trade is organized, 
having rules regulating the sale of cotton, and the purchaser, being in- 
formed of these rules, does not dissent or ovject to them, but proceeds 
with tke contract, those rules become a part of it, as if incorporated 
into it by express stipulation, although they have not existed so long, 
or been known or acted on so generally, as to become binding as a cus- 
tom or usage of trade.— Leigh Bros. v. Mobile & Ohio R. R. Co. 165. 

17. Same; what necessary to constitule.—To constitute a sale, the parties must 
mutually assent that the property in the thing sold shall pass to the 
purchaser. A contract which confers on the party proposing to buy a 
right to inspect, examine and re-weigh the cotton within a specified 
time, and, on paying or tendering the price within a specified time, to 
demand a transfer of the ownership and possession, and also confers on 
the seller a corresponding right to demand such inspection, examina- 
tion and re-weighing within the prescribed time, is not a sale, but an 
executory agreement for a sale, and does not pass the title of the cotton 
to the purchaser. —/b, 

18. Same; effect of order by seller to warehouseman.—In such a case, a written 
order by the seller to the purchaser, directing the warehouseman, with 
whom the cotton was stored, to deliver it to a railroad company, for in- 
spection and examination by the purchaser, on his paying the storage, 
does not pass the title to him nor change the character of the original 
contract between the parties; but the railroad company becomes the 
bailee of the seller, as between him and the purchaser.—Ib. 

19. Contract; rescision of, what sufficient to support.—The parties to a contract 
may rescind or modify it at pleasure, and their mutual assent is all that 
is necessary to support the rescision or modification.—Cooper v. Mell- 
wain, 296. 

20. Where three persons, desiring to purchase jointly a tract of land, at a 
sale for partition to be made, under a decree of the Probate Court, enter 
into a written contract, which specifies what portion of the land each 
1s to obtain, and that the price to be paid by each is to be determined 
by three disinterested persons, and one of them afterwards buys at a 
private sule, an undivided two-thirds interest in the lands. of which pur- 
chase his two associates are fully informed; and by subsequent written 
contract, which expressly rescinds the former, it is recited and stipu- 
lated that ‘they have entered into a combination to purchase the tract 
of land,” ‘the place to be purchased by C.,” who was the purchaser at 
the private sale, and that they ‘agree to sell” a particular portion to M., 
at a specified price, and that ‘J. is to have” another part ‘at the rate 
per acre that the land is bid in at,” and that C. is to have ‘all the bal- 


(46) 
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ance of the tract at the price bid at the sale;’ and further, J. is to 
one-third of the difference, ‘‘between the costs of the portion sold to M. 
and its sale at $5.50,” and that C. is to pay the remaining two-thirds: 
held, that the rights of M. and J. were to be determined by this subse. 
quent contract, and were dependent on C.’s becoming the purchaser at 
the sale for partition; and another person having become the purchaser 
at that sale, at a price-which refunded to C. more than he had paid for 
the interest purchased at private sale, that M. and’ J. had no claim tog 
share of the profits. —Jb. 

21. Breach of contract by lessee of saw-mill, measure of damages; erroneous 
charge.—The measure of damages in a suit by a mill owner against 
one to whom he had leased it, upon defendant’s agreement to run it at 
his own expense, and pay one-fourth of the lumber sawed—the breaches 
alleged being the failure to run the mill at its capacity, and allowing it 
to remain idle for some time, and injuring it by unskilful and negligent 
use, etc.; the injury which results proximately from the breaches, and 
the facts being ascertained, the law, and not the contemplation of the 
parties, fixes the measure of damages; hence, it is error to charge the 
jury, in such a case, that ‘‘the damages must be such as both parties 
reasonabiy contemplated at the time of making the contract.”— Collins 
v. Stephens, 543. 

22. Charge to jury; when caleulated to mislead.—When the complaint contains a 
count for the breach of the contract of renting a saw mill, and also the 
common counts, the proof showing the contract of renting, and alsoa 
sale of oxen, a charge that ‘‘in this action the plaintiff, if entitled to re- 
cover at all, must recorer on the contract,” is, without more, calculated to 
mislead; it should be confined to the recovery upon the breach of the 
contract of rent; for payment for the oxen could be recovered under the 
common counts.— lb. 

23. Conflicting testimony; when ease not made out by plaintiff; what a proper 
charge.—-In such a case, where damages are sought to be recovered for 
injuries to the mill, by reason of its negligent and unskilfual use by de- 
fendant (two witnesses testifying on this point), it is not error to charge 
the jury that “if one witness swears the mill was damaged more than . 
by ordinary wear and tear, and the other swears it was not, and both 
witnesses are of equal credibility, and the jury considers them equally 
credible, then plaintiff has not made out his case on the question of 
damaging the mill.”—/b. 

24. Promissory note; whal is not; what contract not within § 2890 of Code.— 
A cotton obligation, or promise to pay cotton ‘raised on land sold to 
the obligor, cultivated to the best of his skill and ability, as second pay- 
ment on said tract of land, to be delivered to the payee,” &c., is net a 
promissory note, nor one of the contracts enumerated in section 2890 of 
the Code of 1876, on which actions ‘‘must be prosecuted in the name of 
the party really interested, whether he has the legal title or not.”—Auer- 
bach et al. v, Pritchett, 451. 

25. Contract for bail bond; indemnity for liability on; to what extends.— 
Bestor, Adm’r, v. Roberts, 331. 

26. Contract not specifying place of payment; duty of debtor to make pay- 
ment at the residence of the creditor.— Mayberry v. Leach, Harrison & 
Forwood, 339. (See Payment, 1.) 

27. Contract without the pale of corporate authority; what inquiry material 
to set aside same. — Morgan & Raynor v. Donovan, 241. 


CONVEYANCE. See Deeps—FravupULENT CoNvVEYANCE— MORTGAGE. 


1, Compensation for recording conveyance; a fee, recoverable how.—The com- 
pensation of a probate judge for recording a conveyance, is a fee and 
not costs; and may be recovered from the party for whom service is 
rendered in an ordinary action for work and labor done and performed. 
Tillman v. Wood, 578. 

2. Compensation to probate judge for registering conveyances ; what allowed by 
statute. —Registering a conveyance in the probate office is an entirety— 
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CONVEYANCE— Continued. 
comprehending the body of the conveyance, the probate, acknowledg- 
ment if any, the endorsement of the day reveived for record, and the 
certificate of registration—for which service the statute fixes the com- 
pensation at twenty cents per hundred words. There is no statute au- 
thorizing a charge of a separate and additional fee for the certificate of 
registration. The above compensatign is for the whole act.—Ib. 

3. Conveyance by wife; what will not uvoid.—Where husband and wife, on 
valuable consideration, convey her lands to another by deed duly exe- 
cuted and acknowledged, she can not impeach it, as against the grantee, 
because of the fraud or undue influence of the husband, in which the 
grantee did not participate, which he has not induced, to which he is 
not a privy, and of which he was not informed.— Moses et al. v. Dade, 
211. 

4. Same; execution of ; how brought to notice of court pending wife’s suit for 
property ; effect of.-—Where, pending the wife’s suit to have the lands 
restored to her, she and her husband, on valuable consideration, execute 
a conveyance of them to the defendant, by deed duly executed and ac- 
knowledged, such defense is properly brought to the notice of the court 
by cross bill; and the deed is valid, anda bar to the further mainte- 
nance of the wife’s suit.—Jb. 


CORPORATIONS. See Sommon Carrrern—Lire Insurance—Monicrpau Cor- 
PORATIONS—RAILROADS, 


- 1, Misuser ox non-user; who may institute proceedings against corporation for.— 
Under the act of 1843 (Clay’s Dig. 515, § 39) the solicitor of the circuit 
was authorized to institute proceedings to have a declaration of for- 
feiture against a private corporation for misuser or non-user, only at the 
instance of and in behalf of the State; and hence it was held the solici- 
tor could not institute such proceedings at his own volition, but only on 
the direction of the Attorney-General or the legislature.— Tuscaloosa 
Scientific & Art Association v. State, ex rel. Murphy, 54. 

2. Same; who may institute proceedings, under §§ 3419-20 of Code.—Under the 
statute, subsequently adopted and now forming a part of the Code 
(§§ 3419-20) it is provided that such action may be brought on the in- 
formation of any person giving security for the costs of the action, to 
be approved by the clerk of the court in which the same is brought, and 
whenever security for costs is given and approved by the clerk, any per- 
son may institute and prosecute proceedings in that court, under § 3420 
of the Code.—Ib. 

3. Charter of private corporation; proceedings to vacate.—Although indi- 
viduals having no special interest in private corporations, may in- 
stitute proceeding for their dissolution, yet the proceedings are some- 
thing more than a mere private suit, and are conducted in the interest 
of the State, no matter by whom brought; and the relator can not con- 
fess error or dismiss the suit, without leave of the court before which 
the proceeding is pending. — J) 

4 Tuscaloosa Scientitic & Art Association, act incorporating; what does not au- 
thorize—There is nothing in the provisions of the act to incorporate the 
Tuscaloosa Scientific and Art Association, tor the purpose of encourag- 
ing science and art and aiding the University of the State in replacing 
its library and establishing a scientific museum, approved February 3d, 
1866, which gives any warrant for setting up a lottery, or the sclling 
of tickets authorizing the winner to demand money in the first in- 
stance. — Ih, 

5, Same; rules furnished agents by; admissibility of.—Where the corporation 
issued and furnished rules to its agents for their guidance, in conduct- 
ing the scheme of awards and prizes authorized by its charter, the cor- 
poration may introduce them in evidence, when a forfeiture of the char- 
ter is sought for violations of the charter by its agents; it being for the 
jury to determine, in view of the evidence, whether it was the bona fide 
purpose of the corporation to be governed by such rules, or whether 
the rules were mere machinery to give the conduct of its business a 
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show of legality, violations of which by agents were acquiesced in, or 

- connived at by the officers in charge of its affairs. 

6. Witness; what jury may look to in determining weight of testimony by.—In 
determining the weight to be accorded to the testimony of a witness 
testifying to violations of its charter by the defendant corporations, the 
jury may look to the fact (if they find such to be proved) that the pro- 
ceeding was the resul€ of a combination between the owners of two 
other rival lotteries, and such witness was interested or concerned in 
either of them.—Jb. 5£. 

7. Forfeiture of charter; what not ground for.—Where the corporation has 
given instructions to its agents, in accordance with its charter, for their 
guidance in conducting its business as prescribed by such charter, vio- 
lation of these instructions by the mere agents of the corporation, with- 
out the knowledge of the corporation, is not ground for a forteiture of 
the charter.— Jb. 

8. What inquiry material in proceedings to vacate charter for misuser,— 
Morgan & Raynor, Trustees v. Donovan, 241 

9. Reports of officers to stockholders; for what, will not bind corporatian.— 
Neither the reports of officers of a corporation made to its stockholders, 
nor reports made to its directory, in which certain claims for which the 
corporation is not bound, are estimated as liabilities of the corporation, 
will bind the corporation to pay either principal or interest ot the debt, 
or prevent it from changing its purpose with regard thereto.—Hall et 
al. v. Mobile & Montgomery Railway Co. 10. 

10. Judicial notice of charters and powers of private corporations.—Judicial no- 
tice can not be taken of the charter of « private corporation, nor of its 
corporate power or capacity, if 1t derives existence from such charter, 
i. e. @ special act of incorporation. If it is shown, however, to have 
been incorporated under the general laws, which authorize the forma- 
tion and define the powers of corporations, these are public laws, 
of which notice must be taken, and the power must be reterred te such 
general laws.— Kelly et al. v. Trustees Ala. & Cin. R. R. Co. 489, 

ll. Pledge of stock; when pledgee has no authority to sell.—Where a stockholder 
of an incorporated company borrows money, and as security causes 
his shares to be transferred to the lender on the book of the company 
(R. C, § 1783-8), the transaction is a pledge, and not a mortgage, and 
the lender has no right to sell or transter the shares to another, without 
demanding payment of the debtor, or giving him notice of the inten- 
tion to sell; nor can the lender sell at private sale for less than the 
market value of the shares. — Nabring v. Bank of Mobile, 205. 

12, Same; conversion of shares; then pledgee may recoup debt, etc. —Trover lies 
for the conversion of shares in an incorporated company; and tbe 
pledgee, when sued for such conversion, may recoup his debt from the 
pledger.— Jb. 

13, Trover for conversion of stock; what title will not support.—Although a 
stockholder, whose shares have been duly transferred on the books of 
the company, as security fora debt, may not have such legal title as 
will enable him to maintain trover against the pledgee, for an unau- 
thorized sale, he may maintain a special action on the case; and a count 
in case may be added to the complaint in trover by amendment,— 

14. Erecution; upon what can not be levied. —An execution can not be levied on 
shares of stock of an incorporated company, which have been pledged 
or mortgaged by the defendant in execution, as security for a debt, and 
transferred on the books of the company to the pledgee or mortgagee: 
and a purchaser at a sheriff's sale, under such levy, acquires no title to 

the shares. —/b. 204. 

15. Question as to power of corporation to acquire property; when and by 
whom may be raised.— Morgan & Raynor, Trustees, v. Donovan, 241. 

16. Charter of the City of Selma construed in part. (See Selma, 1.) 
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COSTS. See Fees anp Costs, 4,6—Cromat Law, 133. 


1. Statutory estale of married woman; when may be subjected to costs of suit.— 
The statutory separate estate of a married woman, brought within the 
jurisdiction of the Chancery Court, by her institution of a suit with 
respect to it, may be subjected, on execution against it, for the costs of 
suit, after fruitless execution therefor against the next friend; and 
although she may appeal to the Supreme Court, without giving security 
for costs, such part of her statutory estate will be liable for the satisfac- 
tionof the costs here, if the appeal be decided adversely to her.—Hay- 
nie, pro ami, v. Lundie et al. 100. 

2. Same.—The execution in such a case must be satisfied out of the statu- 
tory estate within the jurisdiction of the court, and can not run against 
the mairied woman personally, or her goods, chattels, or estate gen- 
erally.—Jb, 


COURTS. 


1, City Court of Selma; duty of appellate court on reviewing finding on facts.— 
Under the statute establishing the City Court of Selma, there can be no 
presumption in favor of its findings on facts, in civil cases, tried with- 
out the intervention of a jury, when brought before this court on ap- 
peal; and if the appellate court find error of law or fact in such judg- 
ment, it must reverse and render judgment, or remand the cause, as 
seems proper in the particular case.—MeCrary v. Slaughter, 230. 

2. Commissioner's court; no power to levy on railroads for escaped taxes. — 
(See Revenue Lav, 7.) 

3. Supreme Court of United States ; decisions of, when binding on State Su- 
preme Court.—(See United States, 2.) 


CRIMINAL LAW. 


ACCOMPLICES. 


1. Accomplice; when conviction may be had on uncorroborated testimony of. 
Under our present statutes, a conviction for a felony can not be had on 
the uncorroborated testimony of an accomplice; but in misdemeanors, 
the jury may convict on his uncorroborated evidence, if they credit 
him.— Mose v. The State, 117. 

2. Sume.—It is for the jury to determine from the facts and circumstances 
of the case, how far the complicity of the witness in the offense affects 
his credibility in misdemeanors, and where the offense is mere malum 
prohibitum, a charge that the witness’ complicity in it detracts ‘very 
materially” from his credibility, is erroneous and properly refused. —Jb. 

3. Refusal to pass on evidence, and discharge co-defendant.—Where there was 
some evidence tending to show that a co-defendant was a participant in 
the commission of the offense, its sufficiency being a question for the 
jury—whether he was an accomplice, being one of the questions—the 
court properly refused to pronounce criminating evidence unworthy of 
belief, and order such prisoner’s discharge on the ground that there was 
not sufficient evidence to convict him.— Washington e al. v. The 
State, 355. 


AcquiTiaL. See 55. 
ADULTERY. 


4. Statute punishing adultery of whites with blacks, declared constitutional. 
Green v. The State, 190. 

5. An agreement between a man and woman to commit adultery does not 
constitute a conspiracy.— Miles et al. v. The State, 390. 

6. Confessions by one adulterer; when not evidence against the other.—Confes- 
sions made by one of two defendants—charged with adultery—in the 
absence of the other, are not evidence against the absent defendant. 
Gore et al. v. The State, 391. 
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Appgat. See Error anp APPEAL. 


7. Appeal in criminal case; when will be dismissed.—An appeal does not lie in 
a criminal case until after judgment on the verdict, and if prematurely 
taken, will be dismissed that the court below may proceed.—Gore et al, 
v. The State, 391. 

8. Appeal from primary cotfrt denying bail; when primary court will inter. 
fere.—Ex parte Nettles, 268. 


ARREST OF JUDGMENT. See New Triau, 
ASSAULT AND BATTERY. 


9. Homicide in resenting an assault; when murder and when manslaughter, 
Judge v. The State, 406. (See Murder, &c). 

10. Action by administrator to recover damages for an assault and battery 
upon the decedent in his life-time (See Action 1). 


ATTEMPT TO CoMMIT AN OFFENSE. 


11. Altempt to commit offense, misdemeanor; charge of, actionable. —The attempt 
to commit a felony or misdemeanor, is a misdemeanor; an attempt to 
commit larceny involves moral turpitude, and sach offense is indictable 
and punishable by fine, imprisonment, or hard labor; hence, a charge 
of such offense is actionable per se.—Berdeaux v. Davis, 611. 


Bam. See Tsar Trrie. 


12. Bail; rules governing applications for.—No general rules can be laid down 
governing every case where bail is applied for; but it is a safe practice 
to deny bail, whenever the count would sustain a capital conviction by 
the jury, if pronounced on the evidence introduced on the application 
for bail.—Ee parte Nettles, 268. 

13. Same; decision of primary tribunal denying; weight to be accorded to. 
Where the decision of the primary tribunal, denying bail, is sought to 
be reviewed, and the correctness of its decision rests on the weighing of 
evidence, the appellate court can not be unmindful of the superior ad- 
vantages which the lower court has, by observing the conduct and de- 
meanor of witnesses, in determining the weight which should be 
attached to the testimony of the different witnesses, and will not inter- 
fere, unless it is very clear that the primary court has erred. —Ib. 


Brix oF Exceptions. See Tuat Tite. 
CaRNAL ABUSE. 


14. Meaning of the term ‘‘ubuse,” in the statute.—The term ‘‘abuse,” in the 
statute (Code of 1876, § 4306), punishing carnal knowledge, or abuse in 
attempting to have carnal knowledge of female child under ten years, 
must be limited in its meaning to injuries to the genital organs, in the 
attempt at carnal knowledge, falling short of actual penetration; it was 
not intended to mean other forcible or wrongful ill-usage, such as might 
support an indictment for an assault with intent to ravish.— Dawkins v. 
The State, 376. 


CHALLENGING Jurors. See Post, 57. 
CuHaracTterR. See Evipence 1n Crarurnat Cases, 32, 33. 
CHarGe to Jury. See Toat Trrze. 


ConFESSIONS AND Decnarations, See 27, 35. 


ConsPIRACY. 
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15. Conspiracy; agreement to commit adultery, does not constitute.—A mere agree- 
ment of a man and woman to commit adultery, or fornication, is not a 
conspiracy to commit a misdemeanor.— Miles et al. v. The State, 390. 

16. A criminal intent must be accompanied by an act, in furtherance of it, before 
it can become the subject of an indictment.—Jb. 


Costs, 


17. Judgment imposing hard labor for costs; what should be specified. 
Walker v. The State, 393. 


CRIMINAL INTENT. 


18. A criminal intent must be accompanied by an act, in furtherance of it, 
before it can become the subject of an indictment.— Miles et al. v. The 
State, 390. 


Dyrna Deciarations. See Post, 34, 35. 
ELECTION BY PROSECUTOR. See Lorrery. 


EvivEnceE in Criminat Cases. See WITNESSES IN CRIMINAL CaSEs. 


19, Refusing to pass on the evidence and discharge; co-defendant.— Wash- 
ington et al. v. The State, 355. 

20. Duty of the judge in admitting or excluding evidence.—It is the duty of the 
presiding judge, if satisfied that he has illegally admitted or excluded evi- 
dence, to correct the error during the trial by withdrawing from the 
jury evidence improperly admitted, or by admitting evidence improp- 
erly excluded, and such action of the court is not error if its final ruling 
is correct.—Snow et al. v. The State, 372. 

21. Evidence ; admissibility and relevancy of.—The testimony of witness, 
who lived in the prisoner's family the Spring before a murder which he 
was accused of committing that Fall, as to where he kept his gun, and 
as to the hour at which certain of his children, who were witnesses, 
arose, is too remote to afford any reasonable inference as to where the 
gun was kept the night preceding and on the morning of the murder, 
or as to what time the children rose that morning; and is properly ex- 
cluded.— Fincher x. The State, 215. 

22, Evidence; relevancy of, not appearing of record; question properly excluded. 
Where the court refused to allow a witness to state why another witness, 
who was near him, did not hear a conversation detailed by the former 
witness, and its relevancy is not shown, and it does not appear that the 
other witness did not hear such conversation, this court cannot say 
that the question was not properly excluded for want of relevancy. -— 
Cummins v. The State, 387. 

22a. Same; question asking opin‘on of wilness —The question is also objection - 
able, because it asks for a mere opinion of the witness as to matters of 
which the jury are the judges. —/b. 

23, Opinion of witness; general rule; exceptions.—It is a general rule that a 
witness must state facts and cannot give his opinion as to their exist- 
ence; but there are exceptions to the rule, among which is, that as to 
matters with which the witness is specially acquainted, but cannot be 
specifically described, a witness may express an opinion, which the 
jury must take in connection with the facts on which it is based.— 
Walker v. The State, 393. 

24. Same; when witness may give opinion; weight of testimony, for the jury.— 
Where the identity of wheat stolen with that found in possession of de- 
fendant is a material inquiry, the owner, who is shown to be a miller 
and grower of wheat for nearly thirty years, and familiar with the differ- 
ent varieties, may testify that when his wheat was cut early the grain 
had a peculiar smell, and that the wheat in question had been so cut; 
that the grain found in possession of defendant had the same odor as 
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25. 


26. 


27. 


28. 


29 


30. 


31 


33. 


that in the hogshead from which the grain had been stolen; and may, 
therefore, give his opinion that the wheat alleged to have been stolen 
was part of the wheat originally in possession of the prosecutor. The 
weight of such testimony is for the jury to determine under all the facts 
and circumstances of the particular case.—Jb. 

Testimony of expert; physician.—A physician who has had long experience 
in the practice of his profession, and a knowledge of the symptoms of 
the malady of the deceased, is competent to testify as an expert.— 
Mitchell v. The State, 417. 

Same; what will impair, though not render such testimony inadmissible.— 
Where the physician testified that ‘she would not have come to the con- 
clusion that the symptoms of the sickness and the death of deceased 
was caused by poison by arsenic, if he had not heard that there was 
arsenic in the house”—the force of his testimony would be much in- 
paired by such acknowledgment, though it would still be admissible, 
and for the jury to decide whether it should influence their ver- 
dict.—1b. 

Confession; when not voluntary.—Where the prosecutor as a witness testi- 
fies that he met defendant after his house had been broken into (a 
chair, among other things, having been taken therefrom) and said to 
him ‘you had better return the chair,” and defendant replied that “he 
would,” the witness stating that he offered no inducement or promise 
or threats to defendant—held, that said confession of prisoner was not 
voluntary, and should have been excluded.— Lacey v. The State, 385. 

What proof necessary to justify conviction; circumstantial evidence; inference 
from suspecting another party of the deed.-—To justify conviction the evi- 
“dence must exclude, to a moral certainty, every reasonable doubt of 
guilt; and where the evidence is circumstantial, the circumstances must 
be so connected and complete as to exclude, to a moral certainty, every 
hypothesis but that of guilt. If the proof comes up to this measure, 
the jury must convict independent of any inference from the proof that 
some other person has been suspected of the crime; otherwise, it is 
their duty to acquit, though there may be no proof that any other per- 
son is suspected. —Childs et als. v. The State, 349. 

Evidence that another alone committed the offense.--The defendants may 
show that another committed the offense instead of themselves, but 
such defense cannot be made out by mere unsworn declarations of such 
other, who was not a witness, to the effect that he committed the offense, 
and that the prisoners are innocent. Such evidence is mere hearsay of 
the most dangerous character.—Snow ef al. v. The State, 372. 

Flight, and attempt to evade justice, proof of ; relevancy and effect of.—All 
evasions or attempts to evade justice by a person suspected or charged 
with crime, are circumstances trom which guilt may be inferred, if con- 
nected with other criminating facts; and though not of themselves war- 
ranting « conviction, they are relevant evidence, it being the province 
of the jury to determine their weight, in view of all the facts and cir- 
cumstances of the case, under appropriate instructions from the court. 
Bowles v. The State, 335. 

Same.—Flight,tor which no proper motive can be assigned,and remaining 
unexplained, is a circumstance proper to be submitted to the jury, in 
connection with other criminating evidence against the accused; and 
where he fled after the commission of the offense, the State may intro- 
duce a requisition upon the governor of a sister State, to show how he 
was arrested, —/b. 

Bad character of deceased ; when iminalerial.—Proof of the bad character 
of the deceased for turbulence and violence can not be received, when 
there was no act or conduct of the deceased, at the time of the killing, 
which can be illustrated by such bad character, or when there is no evi- 
dence tending to show that the killing was in self-defense; and charges 
based on such bad character, in such a case, are properly refused.—Jb. 

Character; presumption as to.—In the absence of all proof as to the char- 
acter of the prisoner, it is not to be taken as either good or bad; and 
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the jury can not presume that it is either the one or the other, but must 
base their verdict upon the evidence.—Little v. The State, 265. 

34. Dying declarations ; what are not.—Deceased received a cut two and a half 
inches in length, between the seventh and eighth ribs, and died six days 
afterwards. On the evening 6n which he received the wound he was 
asked what he thought of his chance of recovery, and on looking to- 
wards his attending physician was told that both he and another phy- 
sician thought the wound a very serious one. The deceased said, how- 
ever, that he hoped to recover. Held: Declaration made at this time, 
as to the rencountre, in which the wound was received, are not admissi- 
ble as dying declarations.— Ex parte Nettles, 268. 

35. Same; admissibitity of.—Deceased was cut, about six o’clock in the 
evening, with a knife, in the lower portion of the left side, below 
the ribs, so that about an inch and a half of his intestines protruded, 
and died on the evening of the next day. Shortly after the wound was 
received, a physician dressed it, without expressing any opinion as to 
its character, and about this time deceased stated to persons in his room 
that ‘‘he was going to die;” that ‘the would die in fifteen minutes.” One 
of these persons tried to cheer him up, but it seemed to have no effect; 
and another witness afterwards told deceased he would get well, but de- 
ceased ‘‘insisted all the time he would dia” He made statements about 
the cutting and as to who did it, shortly after the wound was dressed, 
to the persons then present, and after expressing this opinion of his 
condition. Held: The declarations were rightly admitted as dying 
declarations. —Fuire v. The State, 74. 

35a. Same; province of jury as to.—To justify the admission of dying declara- 
tions, they must be made under a conviction of impending death, and 
must be confined to facts and circumstances immediately connected 
with the mortal injury. The court alone determines their admissibility; 
their credibility and sufficiency being matters for the jury.—Jb. 

35), Malice or motive; how proved.—Previous malice or motive to take the life 
of deceased, may in general be proved against one charged with the 
murder; but it must be proved as a fact, and not as hearsay. It is not 
permissible to show that deceased, prior to the killing, had a conversa- 
tion with a witness about a particular robbery, during which he spoke 
of the prisoner.—TJb. 

36. Proof of quilt beyond reasonable doubt; proof that offense is not barred by 
lapse of time.—'l’o justify a conviction in a criminal case, the jury must 
not only be satisfied, beyond a reasonable doubt, that the defendant is 
guilty, but, also, that the offense charged was not committed before the 
period which the statute fixes as a bar to its prosecution.—Gore et al. v. 
The State, 391. 

37. Murder ; what competent evidence on trial for.—The fact that a neice of 
the deceased made a charge that the prisoner had insulted her, and that 
this was known to both parties, is competent on the trial of the prisoner 
for murder; but is not permissible to prove asa fact that such insult 
was given.— Hx parte Nettles, 268. 4 

. Larceny by finding; proof of intent to steal.—Guilt must be proved by evi- 
dence showing that the intent to steal accompanied the act of taking, 
and that the conduct of the accused showed a larcenous character from 
the beginning, and that, at the time of the finding, he knew, or had then 
the means of knowing, from marks about the property, or otherwise, 
who was the owner.—-Griggs v. The State, 425. 

39, Same; feloneous intent must co-exist with the finding; question for the 

jury,—Ib. 426. 

40. ag ey by one adulterer, when not evidence against the other. —(See 
Adultery. ) 

41. Charge on evidence; when properly refused.— Fincher v. The State, 215. 

42, Evidence of absence or suspicion of other guilty agent; when charge on, 
is proper.—Childs et als. v. The State, 349. 

43. Indictment against two defendants; variance. (See Jeopardy.) 


47) 


3 


ie 9) 
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Fees or Sontcrror. See Lorrery. 
FORNICATION. 
44, Agreement to commit; not a conspiracy. —(See ante, 15.) 
Harp LasBor ror THE County. See Verpict, JUDGMENT, &c., post, 133. 
Homiciwe. See Murver, Xc. 


INDICTMENT. 


45. A criminal intent must be accompanied by an act, in furtherance of it, 

; before it can become the subject of an indictment.— Miles et al. v. The 

State, 390. 

46. Indictment; what does not viliate—An indictment is not vitiated because 
fn the character & is used instead of the word und.—Pickens v. The 
: q 
| State, 364. , 

a 47. Grand jury; what will not invalidate findings of.—The findings of a grand 

jury are not invalidated, because the record of its organization does not 

show that it was ascertained whether any of the grand jurors had, dur- 
ing the preceding twelve months, served as grand or petit jurors.— 
Moses v. The State, 117. 

48. Service of copy of indictment and list of jurors; presumption.—In the ab- 
sence of any objection in the court below, or any thing in its records 
showing the contrary, it will be presumed that a copy or the indict- 
ment and list of jurors were duly served upon the prisoner before trial, 
as required by law.— Mitchell v. The State, 417. 

49. Indictment against two defendants; variance; jeopardy.—(See Jeopardy.) 

0. Indictment for larceny; when imperfect.—A count, in an indictment for 
larceny, which charges that the defendant ‘feloniously took and 
carried a bale of lint cotton,” omitting the word “away,” is bad.— Roun- 

tree et als. v. The Stute, 381. 

51. Ownership; when property laid in railroad company.—If cotton is delivered 
to a railroad company for transportation, such company is thereby ves- 
ted with special property in it, aud, in an indictment for its larceny, it 
would be sufficient to lay the property in such company. —Jb. 

52. Description of an animal stolen.—It is no objection where the animal 
stolen wasa “pig,” that it should be alleged in the indictment asa 
“hog.” — Washington et ul. v. The State, 355. 

53. Nol. pros. to one of several counts of indictment; when not error.—Where an 

indictment contains two counts the court may allow the solicitor, 

though demurrer is interposed by defendant, to enter a nol. pros. to one 
of said counts, and not pass upon the demurrer—re-aflirming Wooster 

v. The State, 55 Ala. 217.—Lacey v. The State, 385. 


=~] 


INTEMPERATE Persons. See Rerarine Sprrrrvovus Liquors, post, 110. 


JEOPARDY. 


54. Indictment against two defendants; variance; jeopardy.—If an indictment 
charges that two defendants committed one and the same offense, at the 
same time, they can not be convicted on proof showing that each com- 
mitted the offense charged, at different times. And when this is devel- 
oped by evidence on the trial, each defendant has been placed in legal 
jeopardy on the charge laid in the indictment, and is entitled to a ver- 
dict of acquittal of that offense.— McGehee v. The State, 360. 


JUROR AND JURY. 


55. Grand jury; what will not invalidate findings of.—-The findings of a grand 


jury are not invalidated because the record of its organization does not 
show that it was ascertained whether any of the grand jurors had, during 
the preceding twelve months, served as grand or petit jurors.--Moses v. 
The State, 117. 
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56. Service of copy of indictment and list of jurors; presumption.—In the ab- 
sence of any objection in the court below, or anything in its records 
showing the contrary, it will be presumed that a copy of the indictment 
and list of jurors were duly served upon the prisoner before trial, as 
required by law. -—Mitchell v. The State, 417. 

57. Challenge of pelit juror for cause; whut not ground.—That a juror is first 
cousin to the prosecuting attorney is no ground of challenge for cause.— 
Washington et al. v. The State, 355. 

58. Oath to petit jury; what sufficient recital; presumplion.—A recital in the 
judgment entry that the ‘jury being duly sworn according to law, the 
issue well and truly to try, and a true deliverance make, say upon their 
oaths,” &c., is sufficient. The presumption is that the correct oath was 
administered, when it appears that the jury was sworn, unless it also 
appears that a substantially different or defective oath was adminis- 
tered (sustaining Walker’s case, 4y Ala. 370; McCaller’s case, Ib. 40; 
Crist’s case, 21 Ala. 149, 150; Blair’s case, 52 Ala. 344; DeBardelaben’s 
ewe, 50 Ala, 180; Moore’s case, 52 Ala. 424; Bush’s case, Ib. 13; Mc- 
Neill’s case, 47 Ala. 503; Edward’s case, 49 Ala. 334; Atkins’ case, in 
MS.; McGuire's case, 37 Ala. 161; and overruling Johnson’s case, 47 
Ala. 31 and 62; Smith’s case, Ib. 545; same, 53 Ala. 486; and Murphy's 
case, 54 Ala. 178.) —Mitcheli v. The State, 417. 

59. Same; sufficient recital of. —A recital in the judgment entry, that thereupon 
came, &ec., ‘who, being duly elected, tried, and sworn, well and truly 
to try the issue joined between the State of Alabama and the prisoner 
at the bar, on their oaths say, " &c., held insufficient and a reversal 
entered; but upon further consideration by the court the sufficiency of 
such recital is sustained upon the authority of former decisions. — Pick- 
ensv. The State, 364. 

69. Swearing of jury; failure of record to show.—Where the record fails to 
show that the jury, were sworn, a jugdment of conviction will be 
reversed. — Lacey v. The State, 385. 

61. Evamination of witness by jury; discretion of court —Where the jury, after 
retirement, disagree as to the testimony of a witness, it is within the 
sound discretion of the court to allow them to return and examine the 
witness in the presence of the court, as to what he had previously testi- 
fied, and the exercise of this discretion will not be reviewed on ap- 
peal.— Powell v. The State, 362. ‘ 

62. Complicity of witness as affecting his credibility; determined by the 
jury.— Moses v. The State, 117. 

63. Province of the jury as to circumstantial evidence.—Childs et als. v. The 
State, 349.) 

64. Province of the jury as to dying declarations.—Fuire v. The State, 74. 


LARCENY. 


65. Larceny of money paid by mistake; what necessary to constitute.—Where A. 
owed B. two dollars, and, in paying him, made a mistake and gave him 
aone dollar bill, and aten dollar bill, thinking the-latter was a one 
dollar bill, and B. appropriated the money so overpaid, after discover- 
ing the mistake made by A.,—held, to constitute larceny in B., he must 
have known, at the very time he received the money, that he was re- 
ceiving more than was intended for him, and must then have intended 
to convert the same to his own use—this would be a fraud amounting 
to larceny.— Bailey v. The State, 414. 

65a. Same; what amounts to only a civil tort.—If the testimony fails to show the 
intent to convert the money at the time of overpayment, beyond a 
reasonable doubt, then he is guilty only of a civil tort—trover and con- 
version. —Ib. 

66, Larceny by finding; what constitutes:—Where one was charged with the 
larceny of a sack of coffee picked up or found by him in a public road— 
held, that if the defendant feloniously took and carried away the sack of 
coffee from the public road, knowing when he took it, or having imme- 
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diate means of ascertaining or finding ont, who the owner was, he ig 
guilty of larceny.—Griggs v. The State, 425, 

67. Same.—The finder of an article lost on a highway has a right to it against 
everybody except the true owner, and may take and carry it away, and 
a subsequent appropriation of it by him is not larceny, though he may 
then know the owner; but it he takes it, even from a highway, animo 
furandi, with the intent to steal it at the time of the taking, he is guilty 
of larceny.—Jb. 

68. Same; proof of intent to steal.—Guilt must be proved by evidence showin 
that the intent to steal accompanied the act of taking, and that the con. 
duct of the accused showed a larcenous character trom the beginning, 
and that, at the time of the finding, he knew, or had then the means of 
knowing, from marks about the property, or otherwise, who was the 
owner. —Ib. 

69. Same; finding in a highway distinguished from finding under other circum. 
stunces.—A distinction is made between cases of finding an article 
dropped in a highway, or other place in which it is manifestly lost, and 
a place in which it is unintentionally left or dropped by the owner— 
for, if there be no such evidence indicating to the finder, at the time 
of the taking of the chattel, to whom it belonged—if he did not 
——— know it—the law presumes the taking was innocent and law- 

ul.—1b, 

70. Same; duty of finder.—If the finder of lost goods knows the owner, or, 
from the facts and circumstances attending the finding, or, from his 
previous acquaintance with the goods, or from marks or other indicia on 
them, he has the immediate means of ascertaining the owner, it is his 
duty, legal and moral, to restore them to the rightful owner, and not to 
appropriate them absolutely to his own use, tor if he does so appro- 
priate them he is guilty of larceny.—/b. 

71. Place of finding; material to what extent.—The place of finding is material 
only in determining whether the goods are lost, or mislaid. or left by mis- 
take of the owner under circumstances which would enable him to re- 
turn for them.-—Jb. 426. 

72. Felonious intent must co-exist with the finding; question for the jury.—Tf, at 
the time of the finding, the felonious intent does not exist, though 
there may be a subsequent concealment of the goods, or a denial of all 
knowledge of them and a fraudulent appropriation of them, it is not 
larceny. Whether the criminal intent co-existed with the finding is a 
question for the jury, to be ascertamed by a careful examination of the 
facts and circumstances attending and immediately following the find- 
ing. —Ib. 

73. Larceny committed in any place; character of talking; when not changed. 
Larceny may be committed in any place, public or private, in a high- 
way, or in the dwelling of the owner; and the approved definition of 
larceny as given by Mr. East (2 East, P. C. 553), is applicable as well to 
goods lost as to any other, and the place where the goods are found is 
immaterial, because such definition extends to the taking and carrying 
away of gdods ‘‘from any place.” The owner is not, by the loss at any 
place, divested of the right of property, which right draws to it con- 
structively the right of possession. —/b, 

74. Trespass as an ingredient; distinction between taking by finding and by tres- 
pass.—The finder of lost goods does not commit a trespass in taking 
possession of them; there is no violation of the owner's right of prop- 
erty nor invasion of his possession. Larceny generally includes a tres- 
pass, but every trespass is not larceny, and whether it amounts to lar- 
ceny depends upon the intent at the time, or on the subsequent conver- 
sion. If possession is obtained by a trespass it is not material whether 
the animo furandi then existed or was subsequently formed, while if 
possession be obtained by finding, the intention to steal must exist at 

the time of the finding. —/b. 

75. Charges; when properly refused—proof sufficient to convict.—Where the de- 
fendant asked charges founded on the ides. that to make the defendant 
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guilty of larceny “the must, at the time of taking the sack of coffee, 
have known who the owner was; or, there must have been marks upon 
it, by which he could then be known,”—held, that such charges state the 
principle—in the second condition—too narrowly, and are, therefore, 

roperly refused The defendant may be found guilty——other things 
felng sufficiently proved—if he has the present means of knowing who 
the owner is, or if, when he takes the goods into his hands, he sees 
about them uny marks, or otherwise learns any facts, by which he 
knows who the owner is.—Jb. 425. 

76. Same; what erroneous.—A charge to the jury that if they believe that 
‘*a bale of cotton was dropped from the cars of the M. & E. R. R., 
and that defendants took and carried away said bale of cotton with in- 
tent to convert it to their own use, and not with the intent of returning 
it to the true owner, they are guilty of larceny,” is erroneous, because 
it ignores the question of felonious intent, without which there can be 
no larceny.— Rountree v. 7 he State, 381. 

77. Circumstances tending to show the owner of goods found.—Where a bale of 
cotton had been compressed for shipment, and was found on a railroad 
track, where there was no crossing—this, unexplained, would tend to 
show that it must have fallen from the train, and that the finder could 
easily ascertain who had the special property in it.—Jb. 

78. Cireumstances constituting larceny distinguished from trespass; felonious in- 
tent.—It is not every wrongful taking and carrying away, or conversion, 
that constitutes larceny. Unless the circumstances which surround or 
attend the act, convince the jury that the intent was felonious, then the 
act is but a civil wrong. Secrecy im acquiring the goods, attempts at 
concealment, false denial of possession, are among the evidences which 
distinguish larceny from trespass.—Jb, 

79. Taking goods mislaid or left by mistake; when larceny.—The taker of goods 
mislaid or left by mistake, is guilty of larceny by an appropriation or 
conversion of them to his own use, whether the intent to steal was 
formed at the time of, or subsequent to the taking.—Griggs v. The 
State, 426. 

80. Indictment; when imperfect.—A count, in an indictment for larceny, which 
charges that the defendant ‘‘feloniously took and carried a bale of lint 
cotton,” omitting the word ‘‘away,” is bad.—Rountree et al. v. The 
State, 381. 

81. Ownership; when property laid in railroad company.—If cotton is delivered 
to a railroad company for transportation, such company is thereby 
vested with special property in it, and, in an indictment for its larceny, 
it would be sufficient to lay the property in such company.—1b. 

82. Opinion of witness as to article stolen; expert, Walker v. The State, 393. 

83. Description of animal stolen.—It is no objection where the animal stolen 

was a “pig,” that it should be alleged in the indictment as a “hog.” 

Washington et al. v. The State, 355. 

Indictment for robbery; when will support conviction for larceny. (See 

Robbery). 

85. Punishment for petit larceny; when not error for court to fix the measure of. 
Under section 4361 of the Code of 1876, providing for the punishment 
of petit larceny, it is not error for the court to fix the measure of pun- 
ishment by imprisonment in jail, when the jury return a verdict of 
guilty of petit larceny; the discretion of the jury provided for in said 
section relates to the matter of superadding a money fine.—Lacey v. 
The State, 385. 

86. Slanderous charge of larceny (See Slander, 1.) 


84. 


rs 


LIMITATION OF PROSECUTION. 


87. Proof of quilt beyond reasonable doubt ; proof that offense is not barred by 
lapse of time.—To justify a conviction in a criminal case, the jury must 
not only be satisfied beyond a reasonable doubt, that the defendant is 
guilty, but, also, that the offense charged was not committed before the 
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period which the statute fixes as a bar to its prosecution. Gore et al. », 
The State, 391, 


Lorrery. 


88. Solicitur’s fee for conviction for selling lottery ticket ; what law governs.—On 
indictment under § 4445,0f the Code, in the form prescribed “ for set- 
ting up or being concerned in a lottery,” &c., a conviction may be had 
for the illegal sale of a lottery ticket on behalf of the manager, and the 
solicitor’s fee may be taxed under that section; but where departing 
from the Code form, the indictment, or count remaining after a nolle 
pros., pursues the language of a subsequent statute (now § 4446 of Code) 
making it a specific offense ‘to act for, or represent any other person in 
disposing of” a lottery ticket, it is an election to proceed under the lat- 
ter statute, and on conviction, the solicitor’s fee must be taxed under it, 
though both offenses are punished alike.— Ee parte Tompkins, 71. 


ManacuinG Prisoner. See Trrat, Post, 117. 
MarriaGce. See MisceEGENATION. 
MISCEGENATION. 


89, Marriage and adultery between the races ; constitutional law; § 4189 of Code, 
validity of.—Section 4189 of the Code, which makes it an offense fora 
white person and negro to intermarry, and inflicts upon persons of the 
different races living together in adultery, equal, though severer pun- 
ishment than where that offense is committed by persons of the same 
race,—-is a valid law of this State, and not violative of the Constitution 
or laws of the United States. (Overruling Burns v. The State, 48 Ala. 
195).—Green v. T he Slate, 190. 

90. Marriage; power of State over.—Marriage is not a mere contract, but a 
social or domestic institution, upon which are founded all society and 
order, to be regulated and controlled by the sovereign power for the 
good of the State; and the several States of the Union, in the adoption 
of the recent amendments to the constitution of the United States, de- 
signed to secure to citizens rights of a civil or political nature only, did 
not part with their hitherto unquestioned power of regulating, within 
their own borders, matters of purely social and domestic concern. —1b. 


MispeMEaNorR. See Atrrempt, &c.—Consprracy—PENAL STATUTE. 
MurpER—MANSLAUGHTER—SELF-DEFENSE. 


G1. Section of the Code defining murder; erroneous charge.—The section of the 
Code (R. C. § 3653; Code of 1876, § 4295), defining or enumerating in- 
stances of murder in Alabama, covers the whole field of murder, and 
clearly asserts that the crime, when attended with any of the enumera- 
ted circumstances, falls within the first degree, and every murder not 
attended with some of these enumerated circumstances, falls within the 
second degree. Hence a charge stating that, ‘* These are only instances 
of murder in the first degree, and the crime is not limited toa killing 
under these enumerated circumstances,” is erroneous.—Judge v. The 
State, 406. 

92. Same; common-law murder not changed under our statute—While our stat- 
utes have classified murder, they have, in no instance, reduced a com- 
mon-law murder to a lesser offense; and every murder at common law is 
still murder under our statute.— Ex parte Nettles, 268. 

93. Sume; what constitutes.—Where a party enters into a contest dangerously 
armed, and fights under an undue advantage, though mutual blows 
pass, it is not manslaughter, but murder, if he slays his adversary pur- 
suant to a previously formed design, either special or general, to use 
his weapon in a case of emergency-—TIb. 

94. Erroneous charge, ignoring essential elements of murder.—A charge assert- 
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ing that, ‘‘ When an assault is made, and _ resistance or a striking back 
is justified, yet, even here, when the striking back or resistance is made 
with a deadly weapon, and the weapon used ina very cruel manner, 
not justified by the nature and danger of the assault, the offense amounts 
to murder,” is erroneous, because it ignores the nature of the assault re- 
sisted, the reasonable probability of espape by retreat, the heat of blood 
likely to be engendered by an assault, the question of cooling time, and 
the inquiry of a ‘formed design,” without which there can be no mur- 
der under the facts postulated in such charge.—-Judge v. The State, 406. 

95. Homicide in resenting an assault; when munslaughter ; when murder.—A 
homicide committed in undue resentment of an unlawful assault or 
battery, if done in the heat of blood caused thereby, before cooling 
time, and without previously formed design, is but manslaughter; yet if 
one who is assaulted, under cover of such assault as a pretext, pursuant 
toa “formed design,” and not in reasonable defense of himself from 
grievous bodily harm, nor while dethroned of his reason by passion en- 
gendered by such assault, slay bis opponent with a deadly weapon, it is 
murder. — 1b. 

96. Same; murder; self-defense; manslaughter.—Death by excessive resistance 
of an assault, even when cruel, is not always murder. If inflicted pur- 
suant to a formed design, if there be other satisfactory evidence of pre- 
meditation, then it is murder. On the other hand, it the resistance be 
not greatly disproportioned to the assault, and death ensue by misad- 
venture, this is self-defense. If the resistance be excessive, and the fatal 
blow be inflicted in the heat of blood, although with a deadly weapon, 
and there be no evidence of previous malice, formed design, or of such 
deliberation as to show that reason held sway, it is manslaughter.—Ib. 

97. Cases cited by Mr. Bishop, held not to sustain his theory.—The court refers 
to the adjudged cases cited by Mr. Bishop (Craton’s case, 6 Ire. 164; 
Curry’s case, 1 Jones’ Law, 280; Scott’s case, 4 Ire. 409; Hayward’s 
case, 6 Carr. & P. 157; Shaw’s case, Ib. 372; Thomas’ case, 7 Ib. 817; 
King’s case, 2 Va. Cas. 78; Lynch’s case, 5 Carr. & P. 324), in support 
of the principle which constitutes the charge in consideration, and does 
not think they sustain the principle announced by Mr. Bishop, in sup- 
port ot which they are cited—such principle postulating too little as a 
guide for a jury—the court holding, that while murder may be commit- 
ted under the circumstances laid down by Mr. Bishop, and contained 
in the said charge, yet such killing is not necessarily murder.— lb. 

98. Homicide reduced to manslaughter; murder; questions for jury; words will 
not extenuate homicide.-—It is the frailty of human passion, suddenly ex- 
cited by sufficient provocation to an unpremeditated act of violence, 
which tones homicide down to manslaughter; while calculation, delib- 
eration, formed design, contrivance, brutality, are characteristics of 
murder; and these are always questions for the jury, under appropriate 
instructions. Mere words, no matter how insulting, never reduce a 
homicide to manslaughter. —Jb. 

99. Same; principle laid down in Field’s case.—An affray may occur, or sudden 
provocation be given, which, if acted on in the heat of passion pro- 
duced thereby, might mitigate homicide to manslaughter; yet if the 
provocation, though sudden, be not of that character which would, in 
the mind of a just and reasonable man, stir resentment to violence, en- 
dangering life, or if ‘cooling time” had intervened, the killing would 
be murder. Such homicide may also be attended with evidence of ex- 
press malice—as preparation for the killing, the weapon employed, c. 
(Approving Field’s case, 52 Ala. 348.) —Ib. 407. 

100. Matters to be observed in charging the jury.—In charging a jury, respect 
should be had to the evidence; and instruction should be given on every 
hypothesis of fact, which the testimony may tend to support. The 
court remarks, that ‘‘we are pleased to observe, that in this case the 
old, sound, and munch disregarded doctrine, that ‘no man stands ex- 
cused for taking human life, if, with safety to his own person, he could 
have avoided or retired from the combat,’ has been yiven in charge, 
and must have been acted on by the jury.”—Ib. 
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101. 


103. 


104. 
105. 


106. 


107. 


108. 


109. 


110. 


Negligence of wounded mun or nurses; when immaterial.—Where death is 
caused by a dangerous wound, the person inflicting it is responsible for 
the consequences, though the deceased might have recovered with the 
exercise of more prudence and with better nurses; and a charge ig 
properly refused which instructs the jury, without regard to the charae- 
ter of the wound, that the prisoner can not be convicted of murder, 
although the wound was inflicted with malice aforethought, pursuant 
to a formed design to kill, &c., if the wounded person died from the 
gross carelessness of himself or nurses.— Bowles v. The State, 355. 


. Murder ; what competent evidence on trial for—The fact that a neice of 


the deceased made a charge that the prisoner had insulted her, and that 
this was known to both parties, is competent on the trial of the prisoner 
for murder; but is not permissible to prove as a fact such insult was 
given.—Ex parte Netiles, 268. 

Questions not noticed in detail ; affirmed on authorities.—The questions pre- 
sented in argument are not considered in detail. The judgment of con- 
viction is affirmed and reference made to Ex parte Winston, 52 Ala, 419; 
Floyd v. The State, December Term, 1876; Craton’s case, 6 Ire. 164; 
Boots Coleman v. The State, present term.— Young et al. v. The State, 
379. 

Malice; how proved.—Fiuire v. The State, 74. (See Evidence, 35b.) 

Dying declarations.—(See Evidence, 34—35a.) 


New Trit. 


Case in fieri ; when arrest of judgment, and new trial awarded.—Where a 
trial is had, and a verdict of guilty rendered, but no judgment pro- 
nounced, the case is still in fieri, and under the control of the court; and 
where erroneous rulings, prejudicial to the defendants, appear from bill 
of exceptions duly filed, the court below should, at the next term, award 
a new trial.—Gore et al. v. The State, 391. 


Necro. See MisceGenaTION. 
Noize Prosequi. See Traut anv rrs Inciwents, 119, 120. 
- Oatra. See Juror anp Jury, ante, 58, 59. 


Prenat Stature. 


Penal statute; no conviction for violating policy of.—Penal laws are not, by 
construction, made to embrace cases not plainly within their meaning. 
One can net be convicted for doing an act which contravenes the mere 
policy of a penal statute.—- Young v. The State, 358. 


PunNIsHMENT. See Verpict, &c., post, 134. 
Rape. See Carnat ABUSE. 


REvTAILING Sprrirvous Liquors. 


Statute on retailing not repealed by revenue law.—Section 3618 of the Revised 
Code, prohibiting the retailing of spirituous liquors without license, is 
not repealed by the Revenue Act of 1863, punishing “engaging in, or 
carrying on, the business of retailing” without license.—Sanders v. The 
State, 371. 

Retailing without license, one act sufficient; not so with “tenguging in business,” 
&c.—Under an indictment for retailing without license, a single act of 
unlawfal retailing will sustain a conviction, while the “engaging in or 
carrying on the business of retailing,” is a different offense, and requires 
more evidence. —(See Martin’s case, present term. )—TJb. 

Selling liquor to intemperate person; what not within the statule.—Where the 
defendant received a dollar from one B., whom he knew to be a person 
of intemperate habits, and under B.’s promise that he (defendant) was 
to have any surplus of the money, went and purchased of a liquor 
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dealer a bottle of whiskey and delivered it to B.—Held, that this was 
neither a selling nor giving of liquor to B. by defendant, and was not 
within the terms or contemplation of the statute.—Code of 1876, 
§ 4205.— Young v. The State, 358. 


REVENvE Law; VIOLATIONS OF. 


111. Revenue law; subdivision 15 of § 494 of Code, construed.—Subdivision 15 


112. 


113. 


114. 


115. 


116. 


of § 494 of the Code of 1576, defining certain occupations for the car- 
rying on of wnich license is required, which reads as follows: ‘For 
dealers in pistols, bowie knives and dirk knives, whether the principal 
stock in trade or not, fifty dollars,” when construed in connection with 
that section, was manifestly intended to impose a tax on each dealer in 
pistols, or in bowie knives, or in dirk knives, and not merely on a 
dealer in all of these articles.— Porter & Co. v. The State, 66. 


Same; want of license; on whom lies burden of proving.—In a prosecution 


under this law, the State having proved the carrying on of a business 
which was unlawful without a license, it devolves on the defendants to 
show that they had taken out such license; and on their failure to do 
so, conviction is proper, though there is no affirmative proof on the 
part of the State that defendants had no license. —J/b. 


Statute on retailing not repealed by revenue law.—Section 3618 of the Re- 


vised Code, prohibiting the retailing of spirituous liquors without 
license, is not repealed by the Revenue Act of 1868, punishing ‘en- 
gaging in, or carrying on, the business of retailing without license.— 
Sanders v. The State, 371. 


Retailing without license, one act sufficient; not so with ‘engaging in business,” 


&c.—Under an indictment for retailing without license, a single act of 
unlawful retailing will sustain a conviction, while the ‘‘engaging in or 
carrying on the business of retailing,” is a different offense, and requires 
more evidence (See Martin’s case, present term.)—Tb. 


RossBery. 


Robbery; indictment for; when will ‘support conviction for larceny.—There 


may be a conviction for grand larceny, on an indictment for robbery, 
if the felonious taking of goods of sufficient value be shown, unaccom- 
panied by the aggravating circumstances necessary to constitute rob- 
bery.—Allen v. The State, 98. 


SetF-Derense. See Munper, &c. 


TRIAL AND ITs INCIDENTS. 


- Presence of prisoner during trial; sufficient showing in judgment entry.— 


When the record discloses that the trial, verdict, imposing sentence, 
and rendition of judgment, was a continuous transaction, at all parts of 
which the defendants were personally present, and it is expressly stated 
that on the return of verdict of guilty, the defendants were in court and 
were each asked if he had anything to say why the sentence of the law 
should not be pronounced, &c., it sufficiently appears that the prisoners 
were personally present during all the stages of the trial, and also 
when sentence was passed and when judgment was rendered.—Snow et 
al. v. The State, 372. 


117. Shackling prisoner on trial; rule as to.—It requires an extreme case to 


118. 


justify shackles or manacles on a prisoner undergoing trial; but 
whether or not this is necessary, must be left to the enlightened and 
conscientious discretion of the lower court, in view of all the circum- 
stances of the particular case; and the exercise of that discretion can 
not be reviewed on appeal.—(BricKkE.L, C. J., dissenting on this point. )— 
Fuire v. The State, 74. 


Indictment against two defendants; variance; jeopardy.—If an indictment 


charges that two defendants committed one and the same offense, at the 
(48) 
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same time, they can not be convicted on proof showing that each com- 
mitted the offense charged, at different times. An: when this is devel. 
oped by evidence on the trial, each defendant has_been placed in lega) 
jeopardy on the charge laid in the indictment, and is entitled to a yer. 
dict of acquittal of that offense.— McGehee v. The State, 360. 

119. Nolle prosequi; when not authorized; reversal.—The provisions of section 
4187 of the Code of 1876, do not, in such cases, authorize a nol. pros. 
as to one of the defendants, so that the case may proceed against the 
other. Ifa nol. pros. be so entered against the objection of the remain. 
ing defendant, who is convicted, the conviction will be reversed.— Jb, 

120. Nol. pros. to one of several counts of indictment; when not error.—Where an 
indictment contains two counts the court may allow the solicitor, 
though demurrer is interposed by defendant, to enter a nol. pros. to one 
of said counts, and not pass upon the demurrer—re-aflirming Wooster 
v. The State, 55 Ala. 217.—Lacey v. The State, 385. 

121. Refusal to pass on evidence, and discharge co-defendant.—Where there was 
some evidence tending to show that a co-defendant was a participant in 
the commission of the offense, its sufficiency being a question for the 
jury—-whether he was an accomplice, being one of the questions—the 
court properly refused to pronounce criminating evidence unworthy of 
belief, and order such prisoner’s discharge on the ground that there 
was not sufficient evidence to convict him.— Washington et. al. v. The 
State, 355. 

122. Duty of the judge in admitting or excluding evidence.—It is the duty of the 
presiding judge, if satisfied that he has illegally admitted or excluded 
evidence, to correct the error during the trial by withdrawing from the 
jury evidence improperly admitted, or by admitting evidence improp- 
erly excluded, and such action of the court is not error if its final ruling 
is correct.— Snow et al. v. The State, 372. 

123. When case still in fieri.—(See New Trial). 


VERDICT—J UDGMENT—SENTENCE. 


124, Penal statule; no conviction for violating policy of.—Penal laws are not, by 
construction, made to embrace cases not plainly within their meaning. 
One cannot be convicted for doing an act which contravenes the mere 
policy of a penal statute.— Young v. The State, 358. 

125. Verdict of acquittal, when defendant entitled to.—McGehee v. The 
Slate, 360. 

126. What proof necessary to justify conviction.— Childs et al. v. The State, 349; 
Gore et al v. The State, 391. 

127. Oath to petit jury; sufficient recital of.—A recital in the judgment entry, 
that thereupon came, &c., ‘‘who, being duly elected, tried, and sworn, 
well and truly to try the issue joined between the State of Alabama 
and the prisoner at the bar, on their oaths say, ” &c., held insufficient 
and a reversal entered; but upon further consideration by the court the 
sufficiency of such recital is sustained upon the authority of former 
decisions. -— Pickens v. The State, 364. 

128. Same; presumption.—A recital in the judgment entry, that the ‘jury being 
duly sworn according to law, the issue well and truly to try, and a true 
deliverance make, say upon their oaths,” &c., is sufficient. The pre- 
sumption is that the correct oath was administered, when it appears that 
the jury was sworn. unless it also appears that a substantially different 
or defective oath was administered (sustaining Walker’s case, 4¥ Ala. 
370; McCaller’s case, Ib. 40; Crist’s case, 21 Ala. 149, 150; Blair’s case, 
52 Ala. 344; DeBardelaben’s case, 50 Ala, 180; Moore’s case, 52 Ala. 424; 
Bush’s case, Ib. 13; McNeill’s case, 47 Ala. 503; Edward’s case, 49 Ala. 
334; Atkins’ case, in MS.; McGuire’s case, 37 Ala. 161; and overruling 
Johnson’s case, 47 Ala. 31 and 62; Smith’s case, Ib. 545; same, 53 Ala. 
486; and Murphy’s case, 54 Ala. 178.)— Mitcheli v. The State, 417. 

129. Swearing of jury; failure of record to show.—Where the record fails to 
show that the jury were sworn, a jugdment of conviction will be 
reversed.—Lacey v. The State, 385. 
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130. Presence of prisoner during trial; sufficient showing in judgment entry.— 
When the record discloses that the trial, verdict, imposing sentence, and 
rendition of judgment, was a continuous transaction, at all parts of 
which the defendants were personally present, and it is expressly stated 
that on the return of verdict of guilty, the defendants were in court 
and were each asked if he had anything to say why the sentence of the law 
should not be pronounced, &c., it sutticiently appears that the prisoners 
were personally present during all the stages of the trial, and also when 
sentence was passed and when judgment was rendered.—Snow et al. v. 
The State, 372. 

131. Question to prisoner, ‘‘whether he has anything to say,” &c.; recital of the 
record; when case not reversed.——Before sentence, on conviction of felony, 
the prisoner must be asked if he has anything to say why the sentence 
of the law should not be pronounced upon him. The main purpose of 
the inquiry is to allow the prisoner an opportunity to make any motion 
which will prevent judgment; hence, where the record shows that after 
verdict, the defendant moved in arrest of judgment and for a new trial, 
such recital shows that the defendant got the benefit of the rule, and 
that the question must have been, in substance, propounded to him,— 
Spigner v. The State, 421. 

132. When case in fieri between verdict and judgment.—(See New Trial). 

133. Judgment imposing hard labor for costs; what should be specified. —Judg- 
ments imposing hard labor for the county for payment of costs, should 
specify the precise amount, and the number of days the defendant is to 
serve for their payment, and the sum allowed for each day’s service; but 
judgments imposing such hard labor at a certain rate until the costs 
are paid, without specifying the number of days or amount of costs, 
have been too often sanctioned by this court for them to be now held 
erroneous.— Walker v. The State, 393. 

133a. be judgment shotld be arrested and new trial granted.—(See New 

rial.) 

134. Punishment for petit larceny ; when not error for court to fix the measure of. 
Under section 4361 of the code of 1876, providing for the punishment 
of petit larceny, it is not error for the court to fix the measure of pun- 
ishment by imprisonment in jail, when the jury returna verdict of 
guilty of petit larceny; the discretion of the jury provided for in said 
section relates to the matter of superadding a money fine.—Lacey v. 
The State, 385. 


WITNESSES IN CRIMINAL CASES. 


135. Competency of witness; when wife may testify.—The wife of one not on 
trial or indicted, is not incompetent to testify against defendants be- 
cause her husband had also testified and his testimony tended to show 
him an accomplice of defendants.-—Powell v. The State, 362. 

136. Same.—The wife of a person who was at one time charged with the mur- 
der, for which the prisoner alone is indicted and tried, is a competent 
witness on the trial to testify to facts exculpatory of the husband, whom 
the defense sought to prove the guilty agent in the murder.— Fincher v. 
The State, 215. 

137. Inpeaching or sustaining witness; predicate. —Where a witness had an- 
swered affirmatively to the question, whether he knew the general char- 
acter of another witness, such question and answer was a sufficient 
predicate to allow the former witness to testify to the good character of 
the latter who had been attempted to be impeached.—Childs et als. v. 
The State, 34y. 

138. Cross-examination ; proper queslion.—It is not error, on cross-cxamina- 
tion, to ask a witness, for the purpose of affecting his credibility, ‘if 
he had not pleaded guilty of stealing from a store,” in a certain place— 
the trial referred to having been before a justice of the peace, and it 
was not shown that any record was made of it.— 1b. 

139. Witness for prosecution; credibility of, how may be assailed.—The credi- 
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CRIMINAL LAW— Continued. 


140. 


141, 


142. 


143. 


bility of a witness for the prosecution may be assailed, by proof of hos- 
tility to the prisoner, or other motive, which may be fairly presumed to 
bias the witness in favor of the State and against the prisoner; and 
although the witness admits such hostility or bias, the prisoner has the 
right, on cross-examination, to draw out particular declarations, that 
the jury may determine the extent and malignity of such hostility.— 
Fincher v. The State, 215. 

Same.—The proper predicate having been laid, it is error not to allow the 
prisoner to ask a witness for the State, on cross-examination for the pur- 
pose of assailing his credit, whether the witness had not stated he would 
give a sum of money to have the prisoner killed.—Jb. 

Accomplice; when conviction may be had on uncorroborated testimony of. 
Under our present statutes, a conviction for a felony can not be had on 
the uncorroborated testimony of an accomplice; but in misdemeanors, 
the jury may convict on his uncorroborated evidence, if they credit 
him.— Mose v. The State, 117. 

Same.—It is for the jury to determine from the facts and circumstances 
of the case, how far the complicity of the witness in the offense affects 
his credibility in misdemeanors, and where the offense is mere malum 
prohibitum, a charge that the witness’ complicity in it detracts ‘very 
materially” from his credibility, is erroneous and properly refused.—Ib, 

Examination of witness by jury; discretion of court —Where the jury, after 
retirement, disagree as to the testimony of a witness, it is within the 
sound discretion of the court to allow them to return and examine the 
witness in the presence of the court, as to what he had previously testi- 
fied, and the exercise of this discretion will not be reviewed on ap- 
peal.— Powell v. The State, 362. 


CUSTOM AND USAGE. See Common Carriers, 2—Sates, 2, 8. 


DAMAGES. 


1, Breach of contract by lessee of saw-mill, measure of damages; erroneous 


charge.—The measure of damages in a suit by a mill owner against 
one to whom he had lensed it, upon defendant’s agreement to run it at 
his own expense, and pay one-fourth of the lumber sawed—the breaches 
alleged being the failure to run the mill at its capacity, and allowing it 
to remain idle for some time, and injuring it by unskilful and negligent 
use, etc.; the injury which results proximately from the breaches, and 
the facts being ascertnined, the law, and not the contemplation of the 
parties, fixes the measure of damages; hence, it is error to charge the 
jury, in such a case, that ‘‘the damages must be such as both parties 
reasonably contemplated at the time of making the contract.”— Collins 
v. Stephens, 543. 


2. Same; conflicting testimony ; when case not made out by plaintiff; whata 


proper charge.—In such a case, where damages are sought to be recov- 
ered for injuries to the mill, by reason of its negligent and unskilful 
use by defendant (two witnesses testifying on this point), it is not error 
to charge the jury that “if one witness swears the mill was damaged 
more than by ordinary wear and tear, and the other swears it was not, 
and both witnesses are of equal credibility, and the jury considers them 
equally credible, then plaintiff has not made out his case on the ques- 
tion of damaging the mill.”—J/b. 


3. Damages for breach of detinue bond ; what fees of counsel not recoverable.— 


Fees of counsel employed to prosecute an action for breach of condition 
of bond given by plaintiff in detinue, are not recoverable as part of the 
damages the defendant may have sustained from the wrongful suit.— 
Mills v. Tong et al. 458. 


4. Resisting new trial; when counsel fees recoverable.—An application for a 


new trial in the original suit is a mere continuation of such suit—nec- 
essarily incident thereto—and counsel fees for resisting such application 
are, therefore, recoverable.—-Jb, 














INDEX. 733 


DAMAGES— Continued. 
5. Act to prevent homicides, omitted from Code; subsequent act to supply omis- 


10. 


11. 


12. 


13. 


14 


15. 


sion; remedy against corporations for acts causing death.—The act ap- 
proved February 21, 1860, entitled, ‘an act to prevent homicides,” 
which repealed sections 1938 and 1939 of the Code of 1852, having been 
omitted from the Revised Code of 1867, in which the repealed sections 
were inserted; and the act of the same title, approved February 21st, 1872, 
having been passed to remedy the omission; section 1941 (Rev. Code, 
22300), which gives against corporations the same remedy for wrongful 
acts causing death, which said sections 1938, 1939, gave against indi- 
viduals, now gives the same remedy as by the amending act of 1872. -- 
Savannah & Memphis R. R. Co. v. Shearer, 672. 

Contributory negligence; defensive matter; burden of proof.—In an action 
to recover damages for a wrongful act causing death, contributory neg- 
ligence on the part of the deceased is defensive matter, and the burden 
of proving it rests on the defendant, unless the plaintiff’s own testi- 
mony inculpates the deceased.—Jb. 


. Punitive damages under statute; to what extent recoverable.—The damages 


allowed by the statute which gives an action for a wrongful act causing 
death, are punitive, and are not confined to the pecuniary loss sus- 
tained by the family of the deceased by reason of his death.—Ib. 


. Municipal corporation; acts of; when liable in damage for ditching, &c.—A 


municipal corporation does not act judicially, but its acts are adminis- 
trative in the construction of ditches, &c., to drain the streets; and if 
in so doing it concentrates water and discharges it on adjoining lands, 
whereby the land is washed up and injured, it is responsible in damages 
for such injury.— Mayor & Councilmen of Troy v. Coleman, 570, 


. Municipal corporation diverting water from streets; when liable in damages. 


If the corporate authorities of a town, in diverting water from their 
streets, discharge it by artificial means, in increased quantities and with 
collected power and destructiveness, upon the lands of others, the cor- 
poration is liable for damage thus occasioned.— Mayor, &c., of Union 
Springs v. Jones, 654. 

Permission of former owner to erect a conduit; when purchaser no cause of 
action.—If the owner of a lot gives the corporate authorities, or their 
employees, authority to erect a conduit, or water escape, through it, in 
the manner in which it exists when the lot is sold by another, the pur- 
chaser has no cause of action so long as there is no change in the 
structure or increase in the flow of water.—Jb. 

Measure of damage to present owner; what plaintiff can not show.—Where 
the purchaser is not precluded from recovering by some act of the for- 
mer owner, the measure of damages is the injury to the lot after he be- 
came owner; the difference in value of the lot between the time the 
conduit was erected and the suit brought, is nota proper criterion of 
damages; nor can the plaintiff show, in the absence of the averment of 
special damages, that by reason of the flow of water on the lot his tenant 
left the premises.—Jb. 

Irrelevant question.—A question in this case, whether ‘‘the water could 
have any other outlet through plaintiff's lot from the street, unless the 
Council was to make one,” is irrelevant and is properly excluded. 
Mayor, &c., of Troy v. Coleman, 570. 

What good defense; rights conveyed by former owner.—Evidence that ‘‘one 
of the sewers complained of, was put where it is at the request of a 
former owner,” is admissible and is a good defense, because such former 
— could not invest his alienee with greater rights than he himself 
nad.—TIb. 

Same; what will not preclude grantee from recovering damages.—Such an 
injury being a nuisance, the mere fact that the former owner brought no 
action or made no complaint against it, will not preclude a purchaser 
from him of the right to recover for the damage he may suffer—if by 
the act of the grantor the lot had not been subjected to a servitude for 
an outlet to the water of which the streets should be relieved.—I b. 

Damages; what not recoverable on injunction bond.—Attorney’s fees in pro- 
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curing the dissolution of an injunction, and in resisting a motion to 
reinstate, are recoverable as part of the damages on an injunction bond, 
conditioned according to § 3430 of the Revised Code, but the fees paid 
for the after defense of the cause are not; and the rule is not different, 
because the bill sought the cancellation of a mortgage, and a perpetual 
injunction against a sale of property under it.—Kobertson v. Robertson 
et als. 68. 


DECEASED PERSONS. 


1 Transaction with deceased person; what does not involve. —On an issue in 
such a case, as to the interest which the respective payees had in such 
a note, the plaintiff is a competent witness to prove the consideration of 
the note, who owned the property which formed that consideration, and 
its value; such evidence, on his part, does uot involve any “transaction 
with, or statement by” the decedent, within the meaning of § 3058 of 
the Code.— T isdale, Ex’r v. Maxwell, 40. 

2. Same; what constitutes.—Any understanding between the two, by which 
the note was made payable to both, or by which the testator was to take 
certain property turned over by the makers of the note, etc., would in- 
volve a transaction with the decedent; and the plaintiff is not a compe- 
tent witness, in his own behalf, to prove such facts.—Ib. 


DECISIONS OF SUPREME COURT OF UNITED STATES. 


1. Decisions of Supreme Court of the United States; when binding on Male tri- 
bunals.-—In the decision of questions which may be carried for revision 
to the Supreme Court of the United States, this court recognizes the 
decisions of that tribunal as authoritative and binding. — Wilson v. 
Brown et al. 62. 


DEEDS. See FravpvuLtent ConveyaNces—MortTGAGEs. 


1. Deed absolute on its face; vests legal title —Where A. executes a deed of 
lands to B., conveying, on its face, the absolute title in fee simple, the 
legal title passes to B., and, on his death, descends to his heirs, not- 
withstanding a separate agreement between A. and B., wherein B. obli- 
gated himself to allow A. to redeem within two years, on the payment 
by him of a debt due B., for which the deed was executed. —Smith et al. 
v. Murphy et al. 630. 


DEPOSITION OF WITNESS. 


1. Deposition; motion to suppress; when too late.—It is too late to make a mo- 
tion for the first time to suppress an entire deposition, after the parties 
have expressed themselves ready for trial and announced satisfaction 
with the jury.— Morgan v. Wing, 301. 

2. Deposition of witness; when inadmissible.—Where the deposition of a wit- 
ness, residing outside of the State, is taken, and he afterwards comes 
into the court at the time of the trial, and remains at the place where it 
is held, his unexplained absence at the time it is proposed to introduce 
his evidence, although not subpcenaed by either party, will not au- 
thorize the party taking the deposition to read it; his absence not being 
shown to have occurred without their procurement or consent —Mobile 
Life Ins. Go. v. Walker, 290. 


DEMURRER, See CuHancery—ContTracts—PLEADING AND Practice, 3, 11-14. 
DETINUE. 


1. The gist of the action of detinne is the wrongful detainer, and not the 
original taking.— Henderson v. Felts’ Adm’r, 590. 

2. Detinue; possession in defendant necessary to maintain action of. —To main- 
tain the action of detinue it must be shown that the defendant, at the 
time the writ was sued out, had the actual possession, or the controlling 
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DETINUE— Continued. 


power, over the property, for the reason that he may surrender the pos- 
session if he elect to do so.—Ib. 

3. Same; when delinue properly brought.—Where property had been taken 
from the possession of defendant, under a search warrant, and brought 
to the justice of the peace who issued the warraut, who, on hearing, dis- 
charged the seizure and directed the sheriff to restore the property to 
defendant, and suit in dentinue was then brought, but before the prop- 
erty bad actually reached the defendant's possession—held, that the de- 
fendant must be regarded as having power or control over the property, 
and, therefore, the suit was rightly brought.—-Jb. 

4, Breach of detinue bond; what fees of counsel not recoverable.—-Fees of coun- 
sel employed to prosecute an sction for breach of condition of bond 
given by plaintiff in detinue, are not recoverable as part of the damages 
the defendant may have sustained from the wrongful suit.— Mills v. 
Long et al. 458. 

5. Resisting new trial; when counsel fees recoverable.—An application for a 
new trial in the original suit is a mere continuation of such suit—neces- 
sarily incident thereto—and counsel fees tor resisting such application 
are, therefore, recoverable. —Jb. 


DEVASTAVIT. See Executors aNp ADMINISTRATORS. 


DISCONTINUANCE. See Action, 2. 


DISTRIBUTION OF ESTATE. 


1. Distribution; part husband tales in wife’s personalty; parties to bill for dis- 
tribution.—Where husband and wife sell lands of her statutory estate, 
taking notes for the purchase-money, her estate is thereby converted 
into personalty, and her husband, on her death intestate, takes one-half 
absolutely; and where the wife’s distributees seek to enforce the ven- 
dor’s lien and a decree for the amount of the notes, they are not entitled 
to relief—though a case proper for distribution direct. without admin- 
istration on the wife’s estate, be shown—if the bill showing the husband 
survived the wife, fails to make him a party; and the objection may 
be raised for the first time in the appellate court.— Marshall et al. v. 
Gayle, et al. 284. 

2. Same; when disributees can not maintain Dill for distribution.—Where, in 
such a case, administration was had on the wife’s estate, which is de- 
clared insolvent, and the administrator settles and resigns, nothing fur- 
ther being done in the administration, the distributees directly can not 
maintain such a suit; and the fact they are too poor to cause further 
administration or take out letters for that purpose, can not dispense 
with the necessity for administration, and having those interested in 
the estate properly before the court.— /b. 

3. Private act authorizing administratrix to sell land for distribution.— 
Watson v. Oates, 647. 


DUE PROCESS OF LAW. See Constrrutionat Law, 8, 9. 


EJECTMENT. 


1. Ejectment commenced against parties in possession.—Ejectment is a posses- 
sory action, and since it operates only on the possession, it must be 
commenced against the person in possession. —Smith et al. v. Gayle, 600. 

2. Same; defendants to action; who affected by judgment.—If the tenant in 
possession is not made a defendant, he can not be ejected under a writ 
of habere facias, issued on the judgment; and if the tenant only is sued, 
the judgment against him is not evidence against his landlord, unless 
the latter was joined with the tenant in defense; but all persons who 
enter into possession pending the suit, are bound by the judgment; and 
if the landlord, not being made a defendant, receives possession, pend- 
ing the suit, from the tenant, who alone is sued out, he (the landlord) 
may be turned out under the writ of possession. — 1b. 
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ELECTION. 


1. By prosecutor, as to count of indictment.—(See Criminal Law, 88), 
2. Of performance of alternate stipulations of contract.—(See Contract, 5}, 


ERROR AND APPEAL. 


1. Appeal in criminal case; when will be dismissed.—An appeal does not lie 
in a criminal case uutil after judgment on the verdict, and if prema- 
turely taken, will be dismissed that the court below may proceed.— Gore 
et al. v. The State, 391. 

2. When party may come in after final decree for the purpose of taking appeal.— 
After final decree in a foreclosure suit by a mortgagee against the cor- 
poration, the court will not give a stockholder leave to become a party 
defendant, and allow him to make answer and defense; but he might 
be allowed to be made a party for the purpose of allowing him to pros- 
ecute an appeal.— Ex parte Brown, 537. 

3. Averment; uncertainty of ; defect raised first time in Supreme Court.—An 
averment in the information that the defendant ‘‘hath been, and now 
is, an attorney practicing in the courts of the State of Alabama, in the 
county of Dallas,” may apply either to a licensed attorney or one with- 
out license, practicing temporarily by comity, and is for that reason 
uncertain in statement, and such want of certainty, being a defect of 
substance fatal to a judgment rendered thereon, may be raised for the 
first time in the appellate court.—Thomas v. The State, ex rel. Step- 
ney, 365. 

4. Defect of parties, objection for; what may be raised for first time in appellate 
court.—The omission of an indispensable party will cause a reversal on 
error, though the objection was not raised in the court below.—McLully 
v. Chapman, 325. 

5. Failure to assign errors; case affirmed.—Where an appeal is taken to the 
Supreme Court, in a chancery case, the decree of the chancellor will be 
afiirmed if there is no assignment of errors.—Purswell v. Brooks, 442. 

Reversal though no objection made below.—This court has repeatedly held 
that a decree founded on a bill which does not aver facts, authorizing 
the court to grant relief, will be reversed on error, though no objection 
may have been interposed in the primary court.—Flewellen et al. v. 
Crane, 627. 

. Decision of primary tribunal denying bail ; weight to be accorded to.—Where 
the decision of the primary tribunal, denying bail, is sought to be re- 
viewed, and the correctness of its decision rests on the weighing of evi- 
dence, the appellate court can not be unmindful of the superior advan- 
tages which the lower court has, by observing the conduct and de- 
meanor of witnesses, in determining the weight which should be at- 
tached to the testimony of the different witnesses, and will not inter- 
fere, unless it is very clear that the primary court has erred.—Ex parte 
Nettles, 268. 

8. Nolle prosequi; when not authorized ; reversal.—The provisions of section 
4187 of the Code of 1876, do not, in such cases, authorize a nol. pros. 
as to one of the defendants, so that the case may proceed against the 
other. Ifa nol. pros. be so entered against the objection of the remain- 
ing defendant, who is convicted, the conviction will be reversed.—Me- 
Gehee v. The State, 360. 

9. Exception to register’s report; when not considered by Supreme Court.— 
Where the exceptions to the report of the register do not appear to have 
been passed upon by the Chancellor, they cannot, for the first time, be 
considered in the Supreme Court.— Bryant, Adm'r, v. Stephens et al. 636. 

10. Error without injury ; what not cause for reversal.—Where mortgagors and 

their lands are bound in any event for the payment of debts to differ- 
ent persons, it is no injury to them to give priority to either debt; 
hence they can not complain of a decree condemning lands for satisfac- 
tion of a mortgage, on the ground that it erroneously gave one debt a 
preference over the other—although the case would, perhaps, be reversa- 
ble, if a party actuatly aggrieved had complained. — Bethune et al. v. Oates, 
460. 


ad 
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11. Same.—Where a cause is continued, as the judgment entry recites, ‘until 
the next term, with the express understanding thatit is to be tried then, 
or dismissed from the docket,” it may be dismissed, on motion, at the 
second ensuing term, notwithstanding a continuance at the intermediate 
term; and if a judgment of non-suit is entered, instead of dismissed, 
this is error without injury.—-Stewart et al. v. Ross, 264. 

12, Judgment on demurrer ; when not revisable on appeal.—A judgment on de- 
murrer can not be revised on appeal if it is shown only by the bill of 
exceptions. —Sternau et al. v. Marx, 608; Tuscaloosa Scientific and Art 
Association v. T he State, ex rel. Murphy, 54. 

13. Same.—Where rulings upon demurrer are not shown by any judgment- 
entry, the appellate court will not revise them, although the bill of ex- 
ceptions recites what such rulings were.—Morgan v. Wing, 301. 

14, Interlocutory ruling; when no appeal from.—Heflin v. Rock Mills Manu- 

facturing & Lumber Co, 613. 

15, Charter of City of Selma providing for suits before justices, for unlawful de- 
tainer ; what not cause for dismissing appeal.—The provisions of the 
charter of the city of Selma, declaring the person in possession of prop- 
erty sold for city taxes, who refuses to deliver it to the purchaser, “shall 
be guilty of unlawful detainer, and the purchaser may institute suit 
before any justice of the peace, to recover possession,” if valid, about 
which no opinion is expressed, are not to be construed as subjecting the 
proceeding, thus authorized, to the rules which regulate the action of 
unlawful detainer, between landlord and tenant, or where only the right 
of possession is involved; the proceeding authorized by the charter, 
partakes more of the nature of ejectment, or the statutory real action, 
than of unlawful detaincr, and is governed by the general rules appli- 
cable to the former class of actions; and there must of necessity be an 
inquiry into the merits of the title; and where judgment is rendered in 
the justice’s court against the tenant, the landlord may intervene an 
appeal. Where judgment is rendered against the tenant and the land- 
lord appeals to the Circuit Court, the appeal will not be dismissed, or 
the cause stricken from the docket, because the tenant did not appeal; 
or because a bond, in compliance with the statute, was not given, if the 
appellant is able and willing to give a proper bond.— 

16. City Court of Selms duty of appellate court on reviewing findings on 
facts.—(See Courts, 1.) 


EQUITABLE MORTGAGE. See Morraacg, 1. 
ESTATES OF DECEDENTS. See Exrecurors AND ADMINISTRATORS. 


1. Claim against decedent's estate ; what necessary presentment to avoid bar of 
non-claim.—A presentment which will avoid the bar of the statute of 
non-claim, must give such information of the existence of the claim 
that the personal representative may determine—assuming its validity— 
how far he can safely proceed in the administration of the estate as 
solvent. If a mere statement of the claim is relied on as a present- 
ment, it should describe the claim with such accuracy that it may be 
distinguished from all similar claims.— Bibb & Fulkner, Ex’rs, v. Mitch- 
ell, Adm’r, 657. 

2. Same ; when statement of claim insufficient.—A statement of a claim pre- 
sented by an administrator which does not show of what estate he was 
administrator; whether it was payable to him or his intestate; or when 
the note was executed; or whether the obligation was joint or several; 
or whether it bore interest from date, and gave no description of the 
claim which would distinguish it from other notes for a similar amount, 
payable at the same date, is not sufficient to avoid the bar of the statute 
of non-claim,—/b, 

3. Statute barring claims aguinst estate of decedent; purpose of sections 2597 
and 2598, Code of 1876.—The provisions of §§ 2597 and 2598 of the Code 

(49) 
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of 1876, limiting the time within which claims against decedents’ estates 
will be barred, have been of force since 1815, and have been frequently 
construed. The purpose of the statute was to promote a speedy, safe, 
and definigive settlement of estates, by giving the personal representa- 
tive notice and knowledge of all claims against the estate in his hands, 
These, and other patent results of the statute, go to make up a policy to 
which it is the duty of courts to give full effect.—Smith v. Fellows, 
Adm’r, 467. 

4. Same; what sufficient presentation of claim.—To constitute a sufficient pre- 
sentation of a claim, under the statute, the nature and amount of the 
claim must be brought to the attention of the personal representative 
by some one authorized to make the presentation, and the representa- 
‘tive must be notified expressly or impliedly that the estate is looked to 
for payment. Less than this does not meet the purpose of the statute, 
Ib 





5 Same; when the claim is an open account or legal liability, it should be 


reduced to writing, and be so presented. Less than this would not be 
sufficient information for the representative to base action upon. (Af- 
firming Bigger v. Hutchings, 2 Stew. 445.)—Ib. 

6. Same; provision of § 2599; what inquiry not unreasonable.—Under section 
2599 of the Code of 1876, ‘‘the presentation may be made either to the 
executor or administrator, or by filing the claim, or a statement thereof, 
in the office of the judge of probate, in which letters were granted.” 
And to file such claim in the probate office, it must, unless a written 
contract, be reduced to writing. The requisites of a valid presenta- 
tion, and the object to be attained, being manifestly the same in each of 
these optional methods, it becomes not unreasonable to inquire whether 
they would be sufficient, if filed in the office of the judge of probate 
and entered on his docket, when given facts and circumstances are re- 
lied on as proof of personal representation. —1b. 

7. Bill to recover share of estate; necessary proofs; failure to make.—T. W. 
was entitled to one-eighth of testator’s estate, but died leaving three 
children, of whom complainant is sole survivor, the other two children 
having died at the ages respectively of 14 and 12; bill was filed by the 
survivor,seeking to recover the entire one-eighth, which fell to him and 
the other two children, the averment being that the other two died leav- 
ing no debts: Held, 1. Such averment is very material to complain- 
ant’s right to recover the interests of the two deceased children. 2. That 
without proof sustaining said averment, the complainant can only re- 
cover the one-third interest of the one-eighth which would have fallen 
to his father.— Morris et al. v. Morris, 444. 

8 Same; final settlement of executor and decree of Probate Court; failure of 
record to show.—This court feels bound to hold, that the record in this 
case fails to show a valid final settlement and decree, so far as the pres- 
ent complainant and his brother and sister are concerned, As to their 
interests it names no person as plaintiff ; hence the present proceeding 
must be treated as an application to recover the one-third of the one- 
eighth, as stated in 7th head-note, supra.— Ib. 

9. Non-claim; statute of ; what within influence of. —Every claim, arising from 
a breach of contract, is within the operation of the statute of non- 
claim; though where the contract involves only a contingent liability, 
the claim may not accrue until the happening of the contingency, and 
does not fall within the statute until that time.— McDowell, Adm’r, v. 
Jones, Adm’r, 25. 

10, Same.—The liability of a surety on an administration bond, for a de- 
vastavit committed in the life-time of his principal, is strictly matter of 
contract, and is absolute, not contingent; accruing at the time of the 
devastavit, and not at the time of its subsequent judicial ascertain- 
ment.—Ib. 

11. Same; what will not dispense with presentation.—Knunowledge on the part of 
the personal representative, of the existence of a claim, no matter how 
full and complete, is not equivalent to presentment, and does not dis- 
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pense with the necessity of a presentment to avoid the bar of the stat- 
ute of non-claim.—lJ b. 

12. Same; presentment; who can not make.—A presentment of a claim within 
the statute of non-claim, can only be made by a party*who has an in- 
terest in the claim, and a legal or equitable right to enforce it; a pre- 
sentment by an administrator whose appointment is absolutely void, 
will not avoid the operation of the statute. —1b. 

13. Same; what will not avoid the statule.—A report of insolvency by an ad- 
ministrator founded on his knowledge of claims, or on a presentment 
by one who had authority to make it, will not avoid the bar of the stat- 
ute; though on such report the estate is declared insolvent.—Jb. 


EVIDENCE. See Deposrrion or Witness—Crmunat Law, 19-43, 


1, Evidence; admissibility and relevancy of .—The testimony of a witness, who 
lived in the prisoner’s family the Spring before a murder which he was 
accused of committing that Fall, as to where he kept his gun, and as to 
the hour at which certain of his children, who were witnesses, arose, is 
too remote to afford any reasonable inference as to where the gun was 
kept the night preceding and on the morning of the murder, or as to 
what time the children rose that morning; and is properly excluded.— 
Fincher v. The State, 215. 

2. Rules furnished agents by corporation.—Where the corporation issued 
and furnished rules to its agents for their guidance, in conducting 
the scheme of awards and prizes authorized by its charter, the cor- 
poration may introduce them in evidence, when a forfeiture of the char- 
ter is sought for violations of the charter by its agents; it being for the 
jury to determine, in view of the evidence, whether it was the bona fide 
purpose of the corporation to be governed by such rules, or whether the 
rules were mere machinery to give the conduct of its business a show 
of legality, violations of which by agents were acquiesced in, or con- 
nived at by the officers in charge of its affairs—Tuscaloosa Scientific & 
Art Association v. The State, ex rel. Murphy, 55. 

3. Evidence; relevuncy of, not appearing of record ; question properly excluded. 
Where the court refused to allow a witness to state why another witness, 
who was near him, did not hear a conversation detailed by the former 
witness, and its relevancy is not shown, and it does not appear that the 
other witness did not hear such conversation, this court cannot say 
that the question was not properly excluded for want of relevancy.— 
Cummins v. The State, 387. 

4. Same; question asleing opinion of witness.—The question is also objection- 
able, because it asks for a mere opinion of the witness as to matters of 
which the jury are the judges.—Ib. 

. Deposition of witness; when inadmissible—Where the deposition of a wit- 
ness, residing outside of the State, is taken, and he afterwards comes 
into the court at the time of the trial, and remains at the place where it 
is held, his unexplained absence at the time it is proposed to introduce 
his evidence, although not subpcenaed by either party, will not au- 
thorize the party taking the deposition to read it; his absence not being 
shown to have occurred without their procurement or consent — Mobile 
Life Ins. Co. v. Walker, 290. 

6. Promissory note, giving of ; what presumptive evidence of —The giving of 
anote is prima facie evidence of the settlement of all previous ac- 
counts between the parties; but no such presumption arises as to notes 
previously given.— Tisdale, Ex’r, v. Maxwell, 40. 

7. Same; presumption as to ownership of.—Where a note, payable to two per- 
sous (not partners), is found by the executor of one of them, among the 
papers of his testator, after his death, and is produced on the trial, this 
is prima facie evidence that the note belonged to him in his representa- 
tive capacity, and was unpaid.-—1b. 41. 

8. Promise to pay obligation ; burden of proof on assignee.—Where A. makes 2 
written obligation payable to B., and B. assigns the same as collateral 
to C., who relies upon the agreemeut of A. to pay to him such obliga- 


o 
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tion, the onus of proving such agreement rests on C.— Auerbach et al. y, 
Pritchett, 451. 

9. Testimony of table-rates ; when inadmissible. —Where a policy shows on its 
face that it is of the class called ‘‘ participating,”—especially where the 
assured so understood it at the time it was obtained— testimony of table 
rates of the company for premiums of other kinds of policies, is inad- 
missible to show that the rate of premium paid was that fixed for a dif. 
ferent kind of policy, when it is not shown that such table-rates were 
brought to the notice of the assured.— Piedmont & Arlington Life Ins, 
Co. v. Young, 476. 

10. Physician, opinion of, as to cause of death of assured; when admissible — 
A physician who attended the assured in his last illness, may give his 
opinion as to the disease with which he was afflicted, and asto the cause 
of his death.— Mobile Life Ins. Co. v. Walker, 290. 

11. Examining physician of insurance company; what can not state.—A life in- 
surance company, when sued upon a policy issued by it, can not show 
by its physician, who, upon the report of the examination of the assured 
by another physician, had recommended the acceptance of his applica- 
tion, and upon whose recommendation the policy had been issued, 
whether he would have recommended the policy if he had known the 
assured was afflicted with lead poison, the assured not having answered, 
or been required to answer, upon that point in his application. — Jb. 

12. Admission by defendant’s solicitor; effect of.—Rogers et al. v. Torbut, 


523 





dev. 

13. Oral evidence; when inadmissible to contradict subsequent contract.—In the 
absence of fraud or mistake, a recital in a note given in lieu of a for- 
mer contract, will be considered true, and incapable of contradiction 
by parol evidence; and in no event can such recital be altered by mere 
inferences from evidence of the original contract.— Bryant, Adm’r, v. 
Stephens et al. 636. 

14. Parol evidence; when not admitted to show a valuable consideration of a 
conveyance.— Potter & Son v. Gracie, 303. 

14a. Oral testimony to vary written contract, will not be received, except in a 
proceeding, with appropriate amendments, which has for its object the 
reformation of the writing.— Terry v. Keaton, 667. 

15. Ewidence to overturn contract ; when insufficient. —Where the plain language 
of certain notes shows that they are contracts for the payment of money 
for the purchase of certain lands, evidence that ‘‘ it was not intended 
said notes should be a lien on the land,” is insufficient to release the 
lien, or overturn the contract, which the law implies.—/b. 

16. Signature; what evidence inadmissible to prove-—Where the issue is, 
whether a telegram is in the hand-writing of a particular person, his 
genuine signature to enother instrument cannot be admitted, to enable 
the jury, by a comparison of the two, to determine by whom the tele- 
gram was written; but where suit is on a promise or request sent by 
telegram, and its execution is not denied by sworn plea, proof of the 
genuineness of the telegram is without the issue, and allowing compari- 
son of hand-writing could not work injury, and is not ground for rever- 
sal.—Bestor, adm’r, v. Roberts, 331. 

17. Intentiot of party ; how arrived at, if material—When the intention of a 
party is material, it must be collected from the act done, in connection 
with the surrounding circumstances, and accompanying declarations. 
It is an inference drawn by the jury and nota fact to which a witness 
may testify.-—Sternau et al, v. Marx, 608. 

18. Judicial nolice of charters and powers of private corporations.—Judicial 
notice can not be taken of the charter of a private corporation, nor of 
its corporate power or capacity, if it derives existence from such char- 
ter, i, e. a special act of incorporation. If it is shown, however, to have 
been incorporated under the general laws, which authorize the forma- 
tion and define the powers of corporations, these are public laws, of 
which notice must be taken, and the power must be referred to such 
general laws. — Keily et al. v. Trustees, &c., 489. 
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19. Money in cireulution during the war ; judicial knowledge.—The court takes 
judicial knowledge of the fact, that during the prevalence of the late 
civil war, neither gold, silver, nor United States money circulated in 
Alabama ; but that during said war, until the downfall of the Confed- 
eracy in 1865, Confederate States treasury notes, and their convertible 
equivalents, composed the only circulating medium.— Morris et al. v. 
Morris, 444. 

20. Duty of the judge in admitting or excluding evidence.—It is the duty of the 
presiding judge, if satisfied that he has illegally admitted or excluded 
evidence, to correct the error during the trial by withdrawing from the 
jury evidence improperly admitted, or by admitting evidence improp- 
erly excluded, and such action of the court is not error if its final ruling 
is correct.—Snow et al. v. The State, 372. 


ESTOPPEL. 


1. Promissory note; liability of maker to assiqnee; estoppel.—If a promissory note, 
or other evidence of debt, is purchased on the faith of a promise by the 
maker to pay it, he will be compelled, at all events, to pay the assignee, 
and is estopped from asserting the invalidity of the note as between 
himself and the payee, whether on the ground of fraud in the original 
contract, not known at the time of such promise, or of a subsequent 
failure of consideration. And the same rule applies if the promissor 
had previously accepted an order to pay the debt, or any part of it, to 
another. — Auerbach et al. v. Pritchett, 451. 

2. Sale by, and purchase from executor ; estoppel.—An executor and purchaser 
from him are estopped, so far as they are personally concerned, from 
controverting the legality of their own sale and purchase.— Morris et al. 
v. Morris, 444. 

3. When insurer estopped from denying kind of policy, &c., held by assured.— 
Where an assured had obtained what he believed to be a ‘‘participating” 
policy, and verbally ‘notified the agent, some time before the next pre- 
mium fell due, that he wished a paid-up policy, and the agent stated, 
‘it was all right, and he would attend to it,” and several times after- 
wards being approached by the assured, said ‘* it would be attended to,” 
the company is estopped from saying that the assured did not hold a 
myo policy, and that the one held by assured had, by its terms, 

een forfeited tor non-payment of premiums.—Piedmont & Arlington 
Life Ins. Co. v. Young, 476. 

4. What does not estop vendor from enforcing mortgage yiven by original vendee. 
In such a case as the present, the mere fact that an attorney, while he 
held the deed to the original purchaser, as an escrow, wrote out a con- 
veyance at the instance of such purchaser, to a third person, who paid 
the purchase-money, without actual notice that his immediate vendor 
had not paid, does not estop the vendor from enforcing the mortgage of 
the original vendee, if recorded in due time—such second purchaser 
never making inquiry of the attorney, and the attorney not being in- 
formed as to the terms of payment agreed on between the original and 
second purchaser.— McRae et al. v. Newman, 529. 


EXECUTION. 


1. Execution ; upon what can not be levied—An execution can not be levied 
on shares of stock of an incorporated company, which have been 
pledged or mortgaged by the defendant in execution, as security for a 
debt, and transferred on the books of the company to the vledgee or 
mortgagee ; and a purchaser at sheriff’s sale, under such levy, acquires 
no title to the shares.— Nabring v. Banke of Mobile, 204 

2. Execution lien; against whom and how lost by suspension of execution.—The 
lien of an execution may be lost as against junior creditors, mortgagees, 
or vendees acquiring rights during the time the execution may be stayed 
by order of the plaintiff ; but as against the defendant in execution, his 
personal representative or heirs, the mere suspension of the execution 
will not affect the lien.—Dryer v. Graham, adm’r, 623. 
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3. Judgment not a lien ; execution lien, how lost and renewed.—Judgments do 
not operate as hens under our statutes ; it requires execution in the 
hands of the sheriff to create a lien on either real or personal property, 
which lien will be lost if an entire term of the court—from one session 
to another -—is permitted to elapse. A new execution in the hand of 
the sheriff—not a reviver of the last lien—is required to create a new 
lien of such character.— Gamble, ex’r, v. Fowler et al., 576. 

4. Same ; when mortgage paramount lien. —A mortgage executed after an exe- 
cution lien had been created and allowed to lapse, and before such exe. 
cution lien was renewed, is a paramount lien to such renewed execu- 
tion lien.—Jb, 

5, Execution; of what is notice to sheriff.—An execution in the sheriff's hands 
is notice to him of the time when the judgment was rendered, but not 
of the time when the debt, on which it is founded, was contracted.— 

Wilson v. Brown, et al., 62. 

6. Venditioni exponas ; issuance and nature of ; when proper writ; sale under, 
Although the statute declares, that a fieri facias issued and received by 
the sheriff during the life of the defendant, may be levied after his 
death ; or if a term has not intervened, that an ulias may issue and be 
levied, and does not expressly authorize the issue of a venditioni 
nas ; yet the venditioni exponas is in the nature of an alias execution as 
to property upon which a levy has been already made, is within the 
spirit of the statute, and a proper writ to complete the execution already 
begun ; and if issued in continuation of the lien acquired in the life of 
the defendant, a sale under it will pass the decedent's title.—Dryer v. 
Graham, adm’r, 623. 

7. Execution of process ; authority of attorney to superintend. (See Process.) 

8. Sheriff ; when onus lies on, to show diligence. —Where a sheriff, having pro- 
cess in his hands for that purpose, fails to levy on property in posses- 
sion of the defendant, or having levied, discharges the levy without 
selling, and without making the money on the execution, the onus is on 
him to show a legal excuse for his conduct.— Wilson v. Brown et al. 62. 

9, Sheriff ; when not liable for releasing property not exempt.—A sheriff can not 
be held liable for discharging the levy of execution on property which 
was claimed us exempt, on the ground that plaintiff's debt was con- 
tracted before the enactment of the exemption law, unless it be shown 
that the sheriff had notice, actual or implied, of that fact.—Jb. 


EXECUTORS AND ADMINISTRATORS. 


1. Grant of letters ; when void.—A grant of letters of administration de bonis 
non is a nullity, when the order removing the administrator in chief is 
void ; and 1t confers on the person so appointed no authority to make 
presentment of claims due the estate.— McDowell v. Jones, 25. 

2. Executor, de son tort; when protected.—An executor, de son tort, can not, 
by his wrongful act, acquire a benefit, but is protected in all acts, not 
for his own benefit, which the rightful representative may do.— Brown, 
adm’r, v. Walter et al., 310. 

3. Same.—Where one has received and used assets of an intestate, under 
circumstances constituting him an executor de son tort, he may show, 
when called to account in equity by the rightful representative, that 
there are no outstanding debts, and that he has applied the assets for 
the use and benefit of the distributees as they must have been applied 
in due course of administration. —1/. 

4. Widow; what will not constitute her executor de son tort.—A widow, retain- 
ing and using property exempt from administration, for the support of 
herself and minor children of her husband, who died intestate without 
debts, is not guilty of any conversion which can render her an executor 
de son tort; nor can the husband’s administrator call her to account for 
the children’s share upon their reaching majority—this right belongs to 
the children.— Jb. 311. 

5. Executor may retain money due him ; when claim too small for chancery juris- 
diction.—Where the entire debt due an estate trom the executor 
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a 


9, 


10. 


11. 


13. 


14, 


15. 


amounted to $2,850, and his legacy and commissions were $2,800, he 
was authorized to retain the amount due him out of the $2,850, leaving 
him to account for the small residuum of $50 ; and where the compiain- 
ant is entitled to only 1-24 (4 of 5) of such residuum, his claim is too 
small for chancery jurisdiction.— Morris et al v. Morris, 444. 

Faithful administration by executor, of Confederate funds.—Where an execu- 
tor had in hand, in 1864, nearly one thousand dollars Confederate cur- 
rency, in trust for complainant, who was a minor residing in Texas, 
where the executor could not reach him, and the will directed the exe- 
cutor to retain it, and there is no averment or proof that he could have 
invested it with profit, and it became valueless in his hands at the close 
of the war and before he could obtain access to complainant, and the 
identical money was deposited in the Probate Court by the executor, 
where it now remains, and he dealt the same way with his own funds— 
such facts present a strong case of faithful administration. —lb. 

Sale by personal representative for Confederate money; when no devastavit 
committed.—Where a personal representative, in good faith, received 
Confederate money in the course of administration, he did not thereby 
commit a devastavit, or incur a greater liability than to account for the 
honest and faithful administration of the same,— Jb. 

Administrator commingling funds of estate with his own; when accountable as 
for conversion.— Where an administrator commingles funds of an estate 
with his own, so that the separate identity of the trust fund cannot be 
traced—as by depositing and keeping such money in bank, in his own 
name, with his own funds—he is accountable to the beneficiaries, at 
their option, as for a conversion; and this settled rule cannot be dis- 
turbed, however oppressive its operation may be in the particular case, 
or however pure the intention with which such deposit was made.—— 
Henderson’s Adm’r v. Henderson's Heirs, 582. 

Sale by and purchase from executor; estoppel.--Au executor and purchaser 
trom him are estopped, so far as they are personally concerned, from 
controverting the legality of their own sale and purchase.—Morris et al. 
v. Morris, 444. 

Same; what not necessary inquiry.—Where a bill does not seek to set aside 
sales made by an executor, but, on the contrary, ratifies and confirms 
them, the court need not inquire whether such sales were or could have 
been made under powers contained in the will, or under orders of the 
Probate Court.—Jb. 

Bill to recover legacy from executor; proper parties defendant.—Where a bill 
seeks primarily and mainly to recover of an executor and his sureties, 
a legacy, the executor, his sureties, and the other legatees under the 
will, are necessary parties defendant. —Ib. 

Adminis:rator; how holds estate after debts are paid.—After the debts are 
paid the administrator has charge of the estate for the benefit of the 
heirs, and a court of probate can not investigate and settle transactions 
between them which do not strictly pertain to the office of administra- 
tor.— Bailey, adm’r v. Mundin, 104. 

Same; what credits entitled to.—Where the administrator, at the request of 
the widow and heirs, who were minors over fourteen years of age, 
consents to perform his office so as to supply the place of a guardian 
for them, he is entitled to credit for reasonable expenditures for their 
benefit; and if in so doing he has not left in his hands a residue suffi- 
cient to meet the expenses of the administration, the estate of which 
he was administrator will be subjected to their payment by a court of 
equity.—/b. 

Sale by administrator, in violation of order of court.—Where an administra- 
tor violates the order of the Probate Court in making a sale of decedent’s 
lands, and sells on a credit instead of for cash, the sale is in excess of 
his authority, and depends for its validity on the subsequent ratification 
of the heirs or devisees, or, in a proper case, its confirmation by the 
court of chancery. — McCully v. Chapman, 325. 

Want of authority of administrator to make sale; who can not deny.—One 
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who enters and remains in possession of land under a sale by the ad- 
ministrator, can not be heard to deny his authority to make it, and 
thus defeat payment of the purchase-money; but may, if the sale was in 
excess of his authority, on proper proceedings, compel creditors and 
heirs to elect its ratification and confirmation or recission.—Me(ully », 
Chapman, adm’r, 325. 

16. Private act authorizing administratrizx to sell land; validity of. —The validity 
of a special act authorizing a widow in her representative capacity, ag 
administratrix of her deceased husband, to make private sale of the 
lands of her said husband and intestate, for the purpose of division 
among the heirs, is supported by former decisions of this court, and on 
account of the frequency of such enactments under former constitu- 
tions, and the number of titles involved, it is too late to reopen the 
question as to the legislative power to enact them.— Watson », 
Oates, 647, 

17. Administrator; when will be enjoined at instance of heirs from selling lands of 
intestate to pay expenses of administration.—A court of equity, at the in- 
stance of adult heirs, who paid up all the debts of their ancestor except 
a very trifling amount due a single creditor, and divided his lands 
among themselves, will enjoin a sale of the lands to pay expenses of 
administration and costs of litigation carried on by an administrator, 
who, without being so requested by the creditor or any heir, sued out 
letters and engaged in litigation, for the avowed and selfish purpose of 
running out of the country a person 1n possession, and buying the lands 
himselt.— Owens, adm’r, v. Childs et al. 113. 

18. Administrator de bonis non may move to vacate sale of intestate’s land.—There 
is such privity between an administrator de bonis non and his intestate, 
as will authorize the former to move a vacation of a sale ot the intes- 
tate’s lands upon irregular process. —Dryer v. Graham, adm’r, 623. 

19. Personal representative; action by, for assault and battery cn intestate. —The 
personal representative cannot maintain an action to recover damages 
for an assault and battery committed on intestate in his life-time.— 
Hadley et al. v. Bryer’s Adm’r 185. (See Action, 1.) 

20. Action by personal representative for money had and received by intes- 
tate.—Smith v. Fellows, adm’r, 467. (See Action, 5.) 

21. When legal title to money obligation vests in personal representative. — 
Auerbach et al. v. Pritchett, 451. (See Bills of Evchange and Promissory 
Notes, 4). 

22. General administrator of Mobile. (See Mobile). 


EXEMPTIONS. 


1. Exemption law; what unconstitutional.—A State law which increases ex- 
emptions, so far as it applies to debts previously contracted, impairs 
the obligation of contracts and is void.— Wilson v. Brown et al. 62. 

2. Exemption; claim of by widow non-resident; subordinate to what.—An ad- 
ministratrix of her deceased husband, who resided with him in Florida 
at the time or his death, can claim no exemption under the statutes of 
Alabama; and if she asserted such claim under the statutes of Florida, 
she should set it up in the bill and establish it by proof. But if this 
were done, it could not prevail over a valid transfer by deceased in his 
life-time.— Auerbach v. Pritchett, 451. 

3. Homestead exemption under § 2880 of Revised Code; what necessary to en- 
title to.—To constitute a valid claim of exemption under section 2880 of 
the Revised Code, it must be shown that defendant had a family and 
that the lands claimed embraced his homestead.—Wilson v. Brown et 
al, 62. 

4. Mortgage of homestead under exemption act; separate examination of wife.— 
A mortgage of the homestead under the act “to regulate property ex- 
empted from sale and the payment of debts,” (Acts 1872-3, p. 64), 
required the voluntary signature and assent of the wife, which could 
be shown only by her examination, touching the same, separate and 
apart from her husband.—Balkum v. Wood, 642. 


— 
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5. Same; when mortgage void; subsequent acknowledgment no avail.—A mortgage 
of the homestead without the formalities required by said act is abso- 
lutely null and void; and, it not being regarded an instrument imper- 
fectly executed, which may be afterwards perfected, a subsequent acknowl- 
edgment will not validate it and can have no retroactive effect —Ib. 

6. Effect of levy of attachment on exempt propérty.—The levy of an attachment 
on personalty which is exempt, can not affect the defendant’s ex- 
emption, but the levy, although it be released on that account, will 
bring the defendant before the court.—Hadley et al. v. Bryers, 139. 


FEES AND COSTS. See Costs. 


1. Solicitur’s fee for conviction for selling lottery ticket ; what law qoverns.—On 
indictment under § 4445 of the Code, in the form prescribed ‘for set- 
ting up or being concerned in a lottery,” &c., a conviction may be had 
for the illegal sale of a lottery ticket on behalf of the manager, and the 
solicitor’s fee may be taxed under that section; but where departing 
from the Code form, the indictment, or count, remaining after a nolle 
pros., pursues the language of a subsequent statute (now § 4446 of Code) 
making it a specific offense ‘‘to act for, or represent any other person in 
disposing of” a lottery ticket, it is an election to proceed under the lat- 
ter statute, and on conviction, the solicitor’s fee must be taxed under it, 
though both offenses are punished alike.— He parte Tompkins, 71. 

2. Fees of attorneys; when recoverable in action on detinue bond.— Mills 

v. Long et al. 458. 

. Same; when recoverable in action on injunction bond.—Robertson v. 
Robertson et al. 68. 

Fees and costs distinguished, and defined.—Costs and fees are essentially 

different. The former are an allowance to a party for the expenses in- 
curred in prosecuting or defending a suit—an incident to the judgment; 
while the latter are compensation to public officers for services rendered 
individuals, in the progress of the cause, or (in another aspect), not 
in the course of litigation.— Tillman v. Wood, 578. 
Compensation for recording conveyance; a fee, recoverable how.—The com- 
pensation of a probate judge for recording a conveyance, is a fee and 
not costs; and may be recovered from the party for whom service is 
rendered in an ordinary action for work and labor done and per- 
formed.—TIb. 

Same; statutes strictly construed; fees only allowed us prescribed.—Whether 
statutes as to fees be as strictly construed as those imposing costs, is 
not a practical question. But whenever a judge of probate, or any 
other public officer, demands from an individual a fee for official ser- 
vice, he must point to some clear and definite provision of the statute 
authorizing the same. — Jb. 

- Compensation to probate judge for registering conveyances; what allowed by 
statute. Registering a couveyance in the probate office is an entirety— 
comprehending the body of the conveyance, the probate, acknowledg- 
ment, if any, the endorsement of the day received for record, and the 
certificate of registration—tor which service the statute fixes the com- 
pensation at twenty cents per hundred words. There is no statute au- 
thorizing a charge of a separate and additional fee for the certificate of 
registration. The above compensation is for the whole act.—Jb. 

8. Motion to dismiss for want of security for costs; waiver.—If the defendant 
appears and pleads, or otherwise enters into defense, without moving 
to dismiss for want of security for costs, he thereby waives the objec- 
tion, and admits himself rightly in court.—Heflin v. Rock Mills Manuf’g 
Co. 613. 

9. Same; when such motion properly overruled.—Where the defendant ap- 
peared before the circuit judge, in a suit by petition for rehearing, and 
moved to dismiss the petition and filed demurrers—pertaining solely to 
the sufficiency of the petition—and his motions and demurrers being 
overruled, applied to the Supreme Court for mandamus to compel the 
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circuit judge to dismiss petition on the grounds contained in said mo. 
tions and demurrers, and, after the Supreme Court denied the man. 
damus, he made a motion in the Circuit Court to dismiss for want of 
security for costs—held, that such last motion being made at such time, 
was properly overruled. (Case of Davis Avenue Railroad Co. v. Mallon, 
57 Ala. 168, held to be unlike the present case in principle. )— /b, 


FRAUD. See FraupuLent ConvEYANCES. 


1. Fraud; allegations of ; demurrer. —Fraud is a conclusion of law from facts 
stated and proved. When it is pleaded at law, or in equity, the facts 
out of which it is supposed to arise must be stated; a mere gener] 
averment is insufficient upon which to pronounce judgment. A de. 
murrer to such pleading is not a confession of the fraud; for a demur- 
rer confesses only the matters of tact which are well pleaded, and not 
conclusions or inferences of law or fact.—Flewellen et al. v. Crane, 627, 

2. Misrepresentation; what will avoid sale.—A misrepresentation by the seller, 
which will avoid the sale, of defeat an action for the recovery of the 
purchase-money, must be of a material fact, operating as an induce- 
ment to the purchase; and the purchaser having a clear right to rely on 
it, must be deceived thereby.— Fore, adm’r, v. McKenzie, 115. 

3. Sale of lands; what principle not applicable to.—The principle declared in 
Atwood v. Wright (29 Ala. 346), as to the fraud or misrepresentation of 
the administrator making a sale, is confined to sales of personalty.—Jb, 


FRAUDULENT CONVEYANCES. See Assicnment, 1-7. 


1. Fraudulent conveyance; right to proceed at law; when will not interfere with 
right to proceed in equity.— Because a judgment creditor may, at law, pro- 
ceed to sell under execution, lands which his debtor has fraudulently 
aliened, and the purchaser may, in ejectment, recover them of the 
fraudulent donee, the existence of such rights does not interfere with 
the right to resort to equity for the vacation of a fraudulent conveyance 
as an obstacle in the way of the full inforcement of the judgment, and 
a cloud on the title to the property. —Flewellen et al v. Crane, 627. 

2. Preference for particular creditor by insolvent debtor.-—The bill presents a 
case of preference for a particular creditor by an insolvent debtor, the 
effect of which is to disappoint all other creditors. It was competent 
for the debtor to confer, and for the creditor to accept such prefer- 
ence. —TIb. 

3, Sale; what necessary to avoid as fraudulent.—To avoid a sale, when made 
ou an adequate new consideration, on the ground that it was made with 
intent to hinder, delay and defraud creditors, the attacking creditors 
must show that the vendor made the sale with that intent, and that the 
purchaser participated in it, or had knowledge of some fact calculated 
to put him on inquiry, and thus charge him with notice.—Florence 
Sewing Machine Co. v. Zeigler, 221. 

4. Bona fide purchaser; what necessary to constitute.—To constitute the de- 
fense of bona fide purchaser without notice, the purchaser must have 
paid the purchase-money in full, before notice of the fraud of the ven- 
dor; and any payment made by him after notice is in his own wrong; but, 
as to partial payments, made before notice, he acquires an equity pro 
tanto. Whether the rule applies to sales of personal property, is not 
decided. —Ib. 

5. Conveyance; what void as to creditors.--A conveyance to a mistress, or to 
her illegitimate child, though intended merely as a provision for main- 
tenance, and not looking to future cohabitation, is void as against ex- 
isting creditors.—Potter & Son v. Gracie, 303. 

6. Conveyance to mistress; whut necessary to support.—To support a convey- 
ance to a mistress, on the ground of valuable consideration, there must 
be clear and convincing proof of such consideration, to overcome the 
unfavorable inferences which the court would draw from ;the illegal rela- 
tion existing between the parties. —/b, 
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FRAUDULENT CONVEYANCES— Continued. 


7. Consideration; proof of, different from that stated in conveyance.—If the con- 
veyance itself recites that it is made on divers good considerations, and 
for kindness felt by the grantor towards the grantees, (the mistress and 
her child), parol evidence can not be received to show valuable consid- 
eration. —J. 

8, Conveyance in fraud of creditors; for what purpose may be allowed force.— 
When a voluntary conveyance, not tainted with actual fraud, is set 
aside in equity, at the instance of existing creditors, it will, neverthe- 
less, be allowed to stand as a security to reimburse the grantee, for 
money = by him in removing a valid incumbrance on the prop- 
erty.— 10. 

9. Same; for what grantee must account.—If the grantee has been put in pos- 
session of the property under the conveyance, the value of the use and 
occupation will be charged against him, and set off against moneys paid 
by him for taxes and insurance, and in removing prior incum- 
brances.—Jb. 


GARNISHMENT. 


1. Garnishment; what debt will reach.—The maker of a negotiable promissory 
note who, before its maturity, is garnisheed by a creditor of the payee, 
and after it matures takes the note up, giving the payee another nego- 
tiable note in extension of the debt, can not thereby affect the rights of 
the garnishing creditor; and the first note being owned and held by the 
payee at maturity, judgment in favor of the garnishing creditor is 
properly rendered against the maker, although the renewal note has 
not matured and the maker does not know who owns it.—Leslie v. Mer- 
rill, Fitch & Allen, 322. 


GUARANTY. See RecoMMENDATION. 


GUARDIAN AND WARD. 


1. Settlement of quardian; what valid, though ward not represented by guardian 
ad litem.—A decree rendered on final settlement of a resigned guardian, 
is not erroneous or invalid, because it shows that the minor was repre- 
sented on the settlement by the succeeding guardian, instead of a 
guardian ad litem; and such decree, in the absence of fraud, or other 
equitable ground of relief against it, is conclusive on the minor.—Jones, 
pro ami, v. Fellows et al. 343. 

2. Guardian ad litem; written acceptance of, not necessary.—In proceedings in 
the Probate Court, written acceptance of appointment as guardian ad 
litem is not necessary. It is enough if the record shows that he did 
accept and serve.— Morris et al. v. Morris, 444. 

3. General guardian of Mobile county. (See Mobile). 


HANDWRITING. See Evipence, 16. 


HARD LABOR FOR THE COUNTY. See Crrmrat Law, 133. 
HOMESTEAD. See Exemptions, 3-5. 
HOMICIDE. See Crrmiat Law, 91-105. 


1. Act to prevent homicides, omitted from Code; subsequent act to supply omis- 
sion; remedy against corporations for acts causing death,—The act ap- 
proved February 21, 1860, entitled, ‘‘an act to prevent homicides,” 
which repealed sections 1938 and 1939 of the Code of 1852, having been 
omitted from the Revised Code of 1867, in which the repealed sections 
were inserted; and the act of the same title, approved February 21st, 1872, 
having been passed to remedy the omission; section 1941 (Rev, Code, 
22300), which gives against corporations the same remedy for wrongful 
acts causing death, which said sections 1938, 1939, gave against indi- 
viduals, now gives the same remedy as by the amending act of 1872. -- 
Savannah & Memphis R. R. Co. v. Shearer, 672. 
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2. Contributory negligence; defensive matter; burden of proof.—-In an action 
to recover damages for a wrongful act causing death, contributory neg- 
ligence on the part of the deceased is defensive matter, and the burden 
of proving it rests on the defendant, unless the plaintiff’s own testi- 
mony inculpates the deceased.—TJb. 

3. Punitive damages under statute; to what extent recoverable.—The damages 
allowed by the statute which gives an action for a wrongful act causing 
death, are punitive, and are not confined to the pecuniary loss sng. 
tained by the family of the deceased by reason of his death. — Jb, 

4. Attachment at suit of personal representative; when not maintainable 
under the above act.—Hadley et al. v. Bryer’s Adm'r, 185. (See 
Action, 1). 


HUSBAND AND WIFE. 


| 
| 
| 1. Wife as a witness in criminal case. (See Criminal Law, 135, 136.) 
2. Wife's separale estale.—The object of sections 2705 and 2706 of the Code 
of 1876 was to abrogate the common law which conferred upon a hus- 
band the ownership of his wife’s persona) estate, when not secured to 
| her separate use, and of her real estate during their joint lives ; and to 
{ preserve such property as the separate estate of the wife, with her hus- 
band as trustee without accountability for rents and profits, but with 
the intent that the family should, if necessary, be thereby supported.— 
Baker v. Flournoy and Wife, 650. 
3. Same; liability for articles of comfort, &c., under § 2711.—The statutes, 
| §§ 2705, 2706, were not intended to operate on or make the husband 
manager of any other property of the wife than that of which he would 
have become the owner by virtue of the marriage, but for such enact- 
ment. And it is only such property that, by section 2711 of the Code, 
| is —_ liable for ‘‘ articles of comfort and support of the household,” 
&e —Lb. 
4. Same; estate in remainder, &c., marital rights do not attach.—At common 
law, the marital rights of the husband do not attach to realty in which 
i the wife has only a remainder or reversion expectant upon the termina- 
tion of a precedent life estate. And the same is not subject to the debts 


if of the husband for necesssries, comforts, &. (Sronx, J., dissent- 
ing. )—Tb. 
| 5. Same; when may be subjected to costs of suit.—The statutory separate es- 


tate of a married woman, brought within the jurisdiction of the Chan- 
cery Court, by her institution of a suit with respect to it, may be sub- 
jected, on execution against it, for the costs of suit, after fruitless exe- 
; cution therefor against the next friend ; and although she may appeal 
to the Supreme Court, without giving security for costs, such part of 
her statutory estate will be liable for the satisfaction of the costs here, 
if the appeal be decided adversely to her.—Jllaynie pro ami v. Lundie et 
al, 100. 
6. Same.—The execution in such a case must be satisfied out of the statu- 
{ tory estate within the jurisdiction of the court, and can not run against 
| the married woman personally, or her goods, chattels, or estate gener- 
} ally. — Ib. 
7. Same; misjoinder of parties complainant ; when feme covert cannot elaim per- 
sonal relief —To a bill seeking relief from a mortgage on account of 
usury, parties complainant should not be joined unless they are entitled 
to common relief. And though each and all may be eutitled to make 
the defense of usury, yet where the rights of one of the complainants 
is that of a feme covert claiming that the property is her statutory estate, 
and not subject to the mortgage made by her for the security of an- 
other’s debt, such right is personal to her, and she cannot claim this 
personal relief under a bill filed by her conjointly with her husband 
and another male complainant.—Kogers et al. v. Torbut, et al., 523. 
8. Conveyance by wife ; what will not avoid.—Where husband and wife, on 
| valuable consideration, convey her lands to another by deed duly exe- 
cuted and acknowledged, she can not impeach it, as against the grantee, 
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HUSBAND AND WIFE—Continued. 


because of the fraud or undue influence of the husband, in which the 
grantee did not participate, which he has not induced, to which he is 
not a privy, and of which he was not informed.—Moses et al. v. 
Dade, 211. 

9, Sume; execution of ; how brought to notice of court pending wife's suit for 
property ; effect of.—Where, pending the wife’s suit to have the lands 
restored to her, she and her husband, on valuable consideration, execute 
a conveyance of them to the defendant, by deed duly executed and ac- 
knowledged, such defense is properly brought to the notice of the court 
by cross bill ; and the deed is valid, and a bar to the further mainte- 
nance of the wife’s suit.—Jb. 

10. Distribution; part husband takes in wife’s personally; parties to bill for dis- 
tribution. —Where husband and wife sell lands of ce statutory estate, 
taking notes for the purchase-money, her estate is thereby converted 
into personalty, and her husband, on her death intestate, takes one-half 
absolutely; and where the wife’s distributees seek to enforce the ven- 
dor’s lien and a decree for the amount of the notes, they are not entitled 
to relief—though a case proper for distribution direct, without admin- 
istration on the wife’s estate, be shown—if the bill showing the husband 
survived the wife, fails to make him a party; and the objection may 
be raised for the first time in the appellate court.— Marshall et al. v. 
Gayle, et al. 284. 

11. Same; when disributees can not maintain bill for distribution.—Where, in 
such a case, administration was had on the wife’s estate, which is de- 
clared insolvent, and the administrator settles and resigns, nothing fur- 
ther being done in the administration, the distributees directly can not 
maintain such a suit; and the fact they are too poor to cause further 
administration or take out letters for that purpose, can not dispense 
with the necessity for administration, and having those interested in 
the estate properly before the court.— Jb. 

12. Lien notes payable to wife of vendor ; suit by wife’s administrator.—Where 
husband and wife joined in a conveyance of husband’s lands for the 
purchase of which promissory notes were given by the vendees, payable 
to the wife, who died intestate, before such notes were paid, her admin- 
istrator may file a bill to enforce the lien created by said notes. The 
husband had the right to have the notes made payable to his wife, and 
thus vest their ownership in her, which may be enforced against the 
vendees, though void against his creditors at the time, if they complain. 
Terry v. Keaton et al. 667. 

13. Same; gift by husband to wife.—A gift by a husband to a wife, such as 
making payable to her the purchase-money notes for the sale of his 
land, vests in her only such title as he may resume at any time during 
his life. (This head note refers to an authority quoted in the opinion, 
and does not express the decision in this case, being upon a point not 
necessary to a decision. )—Jb. 

14, Mortgage of homestead ; examination and acknowledgment of wife.— 
Balkum v. Wood, 642. 


INDICTMENT. See Crrmiat Law, 45-53. 
INFORMATION. 


1. Proceedings to remove attorney ; information.—The statutory proceeding 
for removing an attorney, under section 882 R. C., is in the nature of a 
criminal proceeding, and an information under such section must dis- 
close with certainty the facts of misconduct, and that the defendant is 
amenable to the proceeding.— Thomas v. The State, ex rel. Stepney, 365. 

2. Averment ; uncertainty of ; defect raised first time in Supreme Court —An 
averment in the information that the defendant ‘*hath been, and now 
is, an attorney practicing in the courts of the State of Alabama, in the 
county of Dallas,” may apply. either to a licensed attorney ,or one with- 
out license practicing temporarily by comity, and is for that reason 
uncertain in statement; and such want of certainty, being a defect of 
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INFORMATION— Continued. 


substance fatal to a judgment rendered thereon, may be raised for the 
first time in the appellate court.—Jb. 


INJUNCTION. 
1, Administrator; when will be enjoined at instance of heirs from selling lands of 


intestale to pay expenses-of administration.—A court of equity, at the in- 
stance of adult heirs, who paid up all the debts of their ancestor except 
avery trifling amount due a single creditor and divided his lands 
among themselves, will enjoin a sale of the lands to pay expenses of 
administration and costs of litigation carried on by an administrator, 
who, without being so requested by the creditor or any heir, sued ont 
letters and engaged in litigation, for the avowed and selfish purpose of 
running out of the country a person 1n possession, and buying the lands 
himself.— Owens, adm’r, v. Childs et al. 113. 


2. Injunction bond ; what damages not recoverable on.—Attorney’s fees in pro- 


curing the dissolution of an injunction, and in resisting a motion to re- 
instate, are recoverable as part of the damages on an injunction bond, 
conditioned according to § 3430 of the Revised Code, but the fees paid 
for the after defense of the cause are not ; and the rule is not different, 
because the bill sought the cancellation of a mortgage, and a perpetual 


injunction against a sale of property under it.—Robertson v. Robertson 
et al. 68. 


INSURANCE. See Lire Insurance. 
INTERNAL IMPROVEMENT LAW. 


1. Question for chancery jurisdiction.—Whether or not the statutory lien given 


in favor of the State to secure bonds endorsed under the internal im- 
provement aid law, can operate in favor of a holder of such bonds, and 
entitle him to be subrogated to such lien, is a question that can be de- 
cided in no other than a chancery court, and if the chancellor commits 
error in a decree thereon, it is not to be revised or corrected by a writ 
of prohibition.—-Ex parte Brown, 536. 


2. State endorsement under Acts 1869-70, creating paramount lien ; when rail- 


road company may create subordinate lien.—The internal improvement 
law, (Acts of 1869-70, p. 70,) while providing that the State shall have 
a first and permanent lien for its protection, when it has endorsed bonds 
under that act, does not forbid the railroad corporations from creating 
other liens on the property subordinate to such lien of the State ; es- 
pecially a lien to secure the bonds endorsed, &c,——Kelly et al. v. Trus- 
tees Ala, & Cin. R. R. Co., 489. 


JUDGMENTS AND DECREES. 


1. Judgment not a lien; execution lien, how lost and renewed.—Judgments do not 


operate as liens under our statutes; it requires execution in the hands of 
the sheriff to create a lien on either real or personal property, which lien 
will be lost if an entire term of the court—from one session to another 
—is permitted to elapse. A new execution in the hand of the sheriff— 
not a reviver of the lust lien—is required to create a new lien of such 
character.— Gamble, Ex’r, v. Fowler et al. 576. 


2. Sale of lands by register; when not set aside as being premature, or because 


decree fails to designate place of sale.—In a suit in chancery to subject 
lands to the payment of debts, a consent decree was rendered in June, 
1875, ascertaining the amount of indebtedness entitled to a lien on the 
land, and directing that the register proceed ‘‘upon or after the 15th 
day of November next, to sell the lands for cash at public outcry to the 
highest bidder, after first giving notice of the time and place, and terms 
ot sale, by publication” in a designated newspaper for three weeks, &c. 
The decree also contained this further stipulation: “If, before the 15th 
day of November, 1875, the defendants shall pay the costs of this suit, 
and $200, to be applied pro rata on debts due complainants, then the 
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sale of said lands shall be stayed until the 15th day of November, 1876, 
when the sale shall take place upon the same terms and conditions as 
above provided, unless the defendants shall before that time pay” 
another given sum, &c. The decree further directed, if the register 
should fail to advertise and sell the lands ‘‘on any of the days herein 
mentioned on which he is directed to sell, he shall do so as early there- 
after as convenient, and if the defendauts fail to pay any of the amounts 
herein specified, there shall be no further delay,” &c. The register hav- 
ing first made publication as directed in the order, &c., exposed the 
lands for sale at public outcry at the court-house door of the county in 
which the lands were situate, and the court was held, on the 15th day of 
November, 1875, and executed a conveyance to the purchaser, who was 
the highest bidder. Upon the coming in of his report showing these 
tacts, and certifying the failure of the defendants to comply with the 
terms of the order of sale, the defendants excepted to the report, &c., 
because the sale was prematurely made, and because no place of sale 
was designated in the decree, and the chancellor refused to confirm the 
report and set aside the sale, on the ground that it was prematurely 
made. eld: 

1. ‘Lhe effect of the stipulation for a stay of sale was to confer on defendants 
the right to a further stay to a given day, beyond that fixed in the order, 
upon making payment as therein provided ‘‘before the 15th day of No- 
vember, 1875,” and not having made payment before that time, a sale 
on that day (proper advertisement first having been made) was author- 
ized by the decree; and although defendants had the legal right, inde- 
pendent of the stipulations of the decree, to stop the sale at any time 
before it was actually made, upon paying the debt and costs, this right, 
in the absence of such payment or tender, could not affect the validity 
of the sale made on the day named in the decree. 

2. Asale of lands, made after due advertisement and in the usual manner 
of judicial sales, at the court-house door of the county where the lands 
lie, will not be set aside, merely because the decree is silent as to the 
place where the sale is to be made.— Hooper v. Young et al. 585. 


3. Judgment imposing hard labor for costs; what should be specified.—Judg- 


ments imposing hard labor for the county for payment of costs, should 
specify the precise amount, and the number of days the defendant is to 
serve for their payment, and the sum allowed for each day’s service; but 
judgments imposing such hard labor ata certain rate until the costs 
are paid, without specifying the number of days or amount of costs, 
have been too often sanctioned by this court for them to now be held 
erroneous. — Walker v. The State, 393. 


4. Decree rendered in vacation; repeal and amendments. of certain statutes in 








reference thereto ; when an act repealed or revived.—1. The provision of the 
Revised Code (§ 3470), which authorized the chancellor to render de- 
crees in vacation, within six months, was repealed by the amendatory 
act of December 8th, 1873, which authorizes decrees in vacation, within 
ninety days, by consent This latter act was repealed by ‘‘an act to re- 
peal an act to amend § 3470 of the Revised Code of Alabama,” approved 
Feb. 4th, 1876, which provided in a separate section that chancellors 
might, ‘in difficult cases, render decrees in vacation, within six months 
after the submission of causes.” 2. Under the constitution of 1868 
(Art. 4, § 2), section 3470 of the Revised Code was ipso facto repealed 
by the amendatory act of 1873, although it contained no express words 
of repeal. 3. The repeal of the amendatory act, by the act of Feb. 4th, 
1876, did not revive or restore that section, the constitution of 1875 
(Art. 10, §2), forbidding any law to be ‘revived, amended,’ or the pro- 
visions thereof extended or conferred by reference to its title only. 4. 
The title of the act of Feb. 4th. 1876, ‘To repeal an act to amend 
§ 3470 of the Revised Code of Alabama,” does not express any intention 
to revive that section, and is so restricted in its title that it does not au- 
thorize the incorporation, in the one subject to which it relates, of a 
provision reviving that section, or substantially re-enacting it in terms; 
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and hence its second section is unconstitutional. 5. From the 

of the act of Feb. 4th, 1876, up to the time when the Code of 1876 went 
into effect, there was no statute authorizing the chancellor to render de. 
crees in vacation without the consent of the parties. 6. What effect 
the incorporation of the second section of the act of Feb. 4th, 1876, 
into the Code of 1876,-will have upon cases arising since said Code went 
into effect, is not decided.— Rogers et al. v. Torbut et al. 523. 

5. Prayer for general relief ; what relief will not be granted under.—Where the 
original bill sought to set aside a sale of personal property and choses 
in action, on the ground that it was fraudulent as against creditors, and 
ulso asked the appointment of a receiver to take charge of the property 
and collect the debts, the business acquired by the purchaser being 
broken up by the appointment of a receiver, and the complainant fail- 
ing to establish any participation on the part of the purchaser in the 
fraud of the vendor, the court will not, under the general prayer for re. 
lief, require the purchaser to pay over to the complainant the unpaid 
portion of the purchase-money.—Florence Sewing Machine Co. », 
Zeigler, 222, 

6. Execution of decree; may be temporarily restrained.—A chancellor may, 
upon application to him in a particular case, restrain, temporarily, the 
execution of his decree, until the determination of some matter to be 
affected by it shall be first obtained, when justice between the parties 
would thus be promoted. The fact, as in this case, that the property 
was in the hands of the court through its receiver, would bea good 
reason for fixing more lenient terms upon which such stay is granted. 
Ex parte Brown, 537. 

7. Reversal though no objection made below.—This court has repeatedly held 
that a decree founded on a bill which does not aver facts, authorizing 
the court to grant relief, will be reversed on error, though no objection 
may have been interposed in the primary court.—F lewellen et al v. Crane, 
627. 


JUSTICE OF THE PEACE. See Norary Pvustic. 


1, Several suits before justice; when consolidated in city court.--Berry et 
al. v. Ferguson, 314. (See Action, 4.) 


LANDLORD AND TENANT. 


1. Statutory lien for rent; arises from what relation.—The lien the statute 
creates for the payment of rent arises only from the relation of land- 
lord and tenant, and not from that of vendor and vendee.—Collins ». 
Whigham, 438. 

2. Same; relation created by election, refers back to contract.—Whenever the 
election is manifested by a performance or non-performance of the stip- 
ulations, all the rights and incidents of the relation, as between the 
parties, and all persons who have, with notice, acquired rights which 
_v be impaired, will attach from the time of making the contract.-- 

i 

3. Rent; when passes with reversion.—Rent is an incident to the reversion, 
and whoever is entitled to the reversion when the rent falls due, is also 
entiled to the rent, unless it was reserved from the grant, or has been 
previously severed; and this, whether the assignment of the reversion 
is by act of the lessor, or by operation of law.— Tubb v. Fort, 277. 

4. Same.—The purchaser, under a decree in chancery of the lessor’s lands, 
is entitled to the rent afterwards falling due, as against the assignee of 
the tenant’s obligation to pay, whose interest was acquired pending 
suit, although the claim of the assignee would prevail against the 
lessor; and attornment on the part of the tenant is not necessary to 
perfect the right of the purchaser.—TJb. 

5. Same; when bill in equity will not lie for recovery of.—Where the right to 
recover rent is legal, and there is an adequate legal remedy, a court of 
chancery should not, in the absence of some equitable ground, take 
jurisdiction to decree its recovery.—Jb. 
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LANDLORD AND TENANT—Continued. 


6. Interest of landlord ; attachment ; what not subject to.—The interest of the 
landlord in the crops grown on the rented premises, by reason of his 
lien for rent and advances, is not such a title or interest as can be levied 
upon under execution or attachment’—Sarnes v. Allen West & Co. 317. 

7. What subordinate to landlord’s lien for rent.—Qllins v. Whigham, 438. 

8. Ejectment; landlord and tenant ; defendants to action, who affected by judg- 
ment.—If the tenant in possession is not made a defendant, he can not 
be ejected under a writ of habere facias, issued on the judgment; and 
if the tenant only is sued, the judgment against him is not evidence 
against his landlord, unless the latter was joined with the tenant in de- 
fense; but all persons who enter into possession pending the suit, are 
bound by the judgment; and if the landlord, not being made a defend- 
ant, receives possession, pending the suit, from the tenant, who alone is 
sued out, he (the landlord) may be turned out under the writ of posses- 
sion.— Smith et al. v. Gayle, 600. 


LARCENY. See Croat Law, 65-86. 
1. Charge of attempt to commit larceny; when actionable.—(See Slander. ) 


LEGACY AND DEVISE. 


1. Heir, title of ; when divested. —The title of the heir or devisee to lands de- 
vised or descended, and sold under order of the probate court for cash, 
is not divested until the purchase-money has been paid, the sale re- 
ported to and confirmed by the court, and a conveyance executed to the 
purchaser under its order.— McCully v. Chapman, 325. 

2. Sale by administrator, in violation of order of court.—Where an administra- 
tor violates the order of the Probate Court in making a sale of decedent’s 
lands, and sells on a credit instead of for cash, the sale is in excess of 
his authority, and depends for its validity on the subsequent ratification 
of the heirs or devisees, or, in a proper case, its confirmation by the 
court of chancery.—ZJb. 

3. Same; parties to suit to enforce sale. —Where an administrator files his bill 
to enforce a vendor’s lien on lands of the decedent, sold by him, under 
order of the court, whether the sale be made pursuant to or in excess 
of the authority conterred—the sale not having been confirmed, and no 
conveyance having been made to the purchaser—the heirs and devisees 
must be made parties; and where the estate has been declared insolvent, 
creditors, whose claims have been filed and allowed, are also necessary 
parties. -—1b. 


LEGISLATIVE ENACTMENTS. See Cxancery——ConstituTionaL Law-— 
STATUTES. 


1, Validity of, during the war.--(See Confederate States, 1.) 
LIFE INSURANCE. 


1, Life insurance ; its benefits and abuses.—Life insurance, conducted on pro- 
per economic principles, is a prudential and valuable investment ; but 
if premiums be adjusted on a fancy schedule, with a view of enriching 
corporations or furnishing undue compensation to a horde of employees, 
&c., the evils of the system exceed all benefits. In deciding the various 
questions arising in the dealings of such companies with policy holders, 
the court can not shut its eyes to abuses to which the business is sub- 
ject, the fanciful and speculative representations often made by agents. 
and the technical and exacting conditions frequently contained in 
policies, to the prejudice of the assured.-—Piedmont & Arlington Life 
Ins. Uo., v. Young, 476. 

2. Policy of life assurance ; construed.—Anu ordinary life policy, payable on 
the death of the assured, in consideration of the annual premiums paid 
and to be paid by the assured while in life, for the benefit of the as- 
sured’s wife and his children by her, bound the insurance company to 


(49) 
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pay the sum insured, upon the death of the party assured during the ex- 
istence of the policy, ‘‘to the above named parties, to whose benefit this 
insurance shall enure, whenever the same becomes due, their executors 

administrators, kc.” When the policy was delivered, assured’s wife 
was living and had several children by her marriage with him. Be. 
tween the delivery of the policy and the death of the assured, the wife 
and some of the children died. Held: 1. The wife and all her children by 
the assared, who were in life when the policy was taken out, or their 
personal representatives, are entitled to share in the insurance. 2, What 
would be the rights of a child of the assured, born after the delivery of 
the policy, is not decided. 3. Under an ordinary hfe policy an interest 
vests in the person for whose benefit it is taken out, when the policy is 
delivered, subject to be divested or forfeited on non-payment of the 
premium, as the policy may prescibe ; and on the dexth of the benefi- 
ciary, either before or after the death of the assured, the insurance 
money goes by bequest or succession, as other personal assets of the 
beneficiary.— Drake v. Stone et al, 133. 

3. Conditions of policies; how construed.—The conditions and duties of the as- 
sured in the policy, are, in general, to be liberally construed in favor of 
the insured and strictly construed against the insurer.—Piedmont & 
Arlington Life Ins. Uo. v. Young, 476. 

4. Responsibility for acts of agent ; failure of notice —Where insvrance com- 
panies transact business through agents, ata distance from the home 
office, they are bound by the acts of such agents within the general 
scope of the business, and can not avoid responsibility by instructions, 
limiting their ageut’s authority, not brought to the notice of persons 
dealing with them.—Jb. 

5. Verbal notice ; when sufficient.—Where application or notice is required to 
be in writing, verbal notice will be suflicient, unless timely objection 
be made thereto. — Jb. 

6. Zestimony of table-rates ; when inadmissible. —Where a policy shows on its 
face that it is of the class called ‘*participating,’—especially where the 
assured so understood it at the time it was obtained—testimony of 
table-rates of the company for premiums of other kinds of policies, is 
inadmissible to show that the rate of premium paid was that fixed for a 
different kind of policy, when it is not shown that such table-rates 
were brought to the notice of the assured. — /h. 

7. When insurer estopped from denying kind of policy, &e., held by assured.— 
Where an suaanal had obtained what he believed to be a ‘‘participating” 
policy, and verbally notified the agent, some time before the next pre- 
mium fell due, that he wished a paid-up policy, and the agent stated, 
‘*it was all right, and he would attend to it,” and several times after- 
wards being approached by the assured, said **it would be attended to,” 
the company is estopped from saying that the assured did not holda 
participating policy, and that the oue held by assured had, by its terms, 
been forfeited tor non-payment of premiums. —Jb. 

8. Assignment of policy ; when not void.— Where a policy was issued on the 
life of a debtor for the benetit of a firm, as his creditors, and provided 
that it should not be trausferred without the approval of the company, 
a transfer by one partner, of his interest, to another partner, will not 
avoid the policy nor defeat the tiausferee’s right of action therein, es- 
pecially where, by the death of the transferring partner, the legal title 
is cast on the plintiff as surviving partner.— Jb. 

9. Necessity of enacting laws on this subject ; legislative attention solicited. —The 
court avails itself of this occasion to invite the attention of the legisla- 
ture to the necessity of enacting laws protecting policy holders against 
the fraud and insolvency of insurauce companies, by requiring them, 
as a condition of doing business, to maintain a reserve of assets, suffi- 
cient in amount, at a fixed rate of interest, to cover their liabilities, as 
is now provided in some of the States, or in such other mode as its 
wisdom may suggest. —Tb. 

10. Same.—The court also refers to the need of amending the laws against 
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obtaining money by false pretenses, so as to prevent and punish the 
reckless misrepresentations so often indulged in by soliciting agents,— 
Ib. 

11. Same ; explanation.—Lest its language may be misunderstood, the court 
adds that, ‘it found no evidence of fraud or misrepresentation by the 
agent in this case, nor does the record furnish evidence of intentional 
wrong on the part of the company.” —1b. 

12. Physician, opinion of, as to cause of death of assured; when admissible.— 
A physician who attended the assured in his last illness, may give his 
opinion as to the disease with which he was afflicted, and as to the 
cause of his death.— Mobile Life Ins. Co. v. Walker, 290. 

13. Hramining physician of insurance company; what can not stute.—A life 
insurance company, when sued upon a policy issued by it, can not show 
by its physician, who, upon the report of the examination of the assured 
by another physician, had recommended the acceptance of his applica- 
tion, and upon whose recommendation the policy had been issued, 
whether he would have recommended the policy if he had known the 
assured was afilicted with lead poison, the assured not having answered, 
or been required to answer, upon that point in his application.—Jb. 

14. Residence; meaning of, in application for, and policy of life insurance.—A 
policy of life insurance, and the application for it, must be construed 
together, and in the absence of something showing a contrary inten- 
tion, words used in one must receive the same meaning when used in 
the other. Thus construed, in this case, the word residence in the ques- 
tion propounded the assured, intended to signify his place of perma- 
nent rather than of temporary abode; in the sense of domicil, rather 
than of mere inhkabituncy—and this being truly stated, the fact that the 
assured sojourned some year or two in another State did not render his 
answer untrue.—J/b. 


LIMITATIONS; STATUTES OF. See Estates oF DECEDENTS, AS TO Bar oF 
Statute or Non-cLarm. 


1. Limitation of prosecution.—(See Criminul Law, 87.) 
2. Limitation, barring suit by counties for taxes.—(See Revenue Laws, 12). 


MANDAMUS. 


1, Mandamus is not a revisory writ, and cannot be legally employed to pre- 
vent the execution of an erroneous decree; this is the office generally 
of a writ of supersedeas.— Ex parte Brown, 536. 

f. 2. Interlocutory ruling; no appeal from; mandamus proper remedy.—There 
being no final judgment, an appeal does not lie from the interlocutory 
raling io a suit by petition for rehearing under section 3161 of the Code 
of 1876, nor will such appeal be aided by the final judgment in the 
original cause; mandamus is the proper remedy if the ruling was incor- 
rect.—Heflin v. Rock Mills Manuf’g & Lumber Co, 613. 


MARRIAGE. See Husspanp anp WIFE. 


1, Marriage; power of State ovvr.—Marriage is not a mere contract, but a 
social or domestic institution, upon which are founded all society and 
order, to be regulated and controlled by the sovereign power for the 
good of the State; and the several States of the Union, in the adoption 
of the recent amendments to the Constitution of the United States, 
designed to secure to citizens rights of a civil or political nature only, 
did not part with their hitherto unquestioned power of regulating, 
within their own borders, matters of purely social and domestic con- 
cern.—Green v. The State, 190. 


MAXIMS. 


1, Caveat emptor; to what, maxim applies. —The maxim, caveat emptor, applies 
to judicial sales; the purchaser has no ground of complaint if the title 
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sold proves valueless, and can not defend an action at law for the pur- 
chase-money, because of misrepresentetions of the administrator jp 
making a sale of land under order of the court of probate. — Fore, adm’r, 
v. McKenzie, 115. 


2. ‘One seeking equity must do equity,” is an inflexible rule.—Shith et al. 


v. Murphy et al. 630. Also, see MortGace, 10. 


MECHANIC'S LIEN. See Rerroactive Law. 
MISCEGENATION, See Crimrmat Law, 89, 90. 
MISUSER OR NON-USER, See Corporations. 
MOBILE, 
1. Mobile, general guardian; liability of sureties —Under the act ‘‘authorizing 


appointment of a general administrator and general guardian for Mo- 
bile county and other purposes,” approved December 14, 1859, an offi- 
cial bond given by the person appointed, conditioned ‘that he shall 
faithfully administer all estates which may come into his charge as 
general administrator and guardian,” no matter how often he may be 
reappointed general administrator and guardian, binds the sureties on 
each bond for only the administration of estates committed to their 
principal for the term for which their bonds were executed. —-This rule, 
however, does not apply to bonds given under §§ 2405-7 of the Code.— 
Buckley v. McGuire et als 226. 


MISREPRESENTATION. See RecommMenpDation—Fravp, 2, 3. 
MONEYED DEMAND. ; 


1, Term ‘‘moneyed demand” embraces what, in statute requiring non-suit, 


&c.—(See Non-suit, 1). 


MORTGAGE. 
1. Equitable mortgage ; what constitutes ; rights of parties under.—The owner 


of lands conveyed them to a railroad company, expressly reserving in 
the deed what was denominated a ‘‘vendor’s lien,” to secure notes given 
for the purchase-money, taking back at the same time from the pur- 
chasers, an irrevocable power of attorney, authorizing the vendor or 
transferees to whom he should negotiate the notes, as attorney in fact 
of the company, and in its name, to sell from time to time so much of 
the property as should be necessary to pay the notes at maturity, or the 
interest thereon, which was payable semi-annually. Afterwards, and 
before the maturity ot the notes, creditors of the railroad company, 
having notice of the deed, holding bonds secured by mortgage covering 
after acquired property, of prior date to the conveyance of the lands, 
but inferior to the lien reserved, obtained a decree of foreclosure, under 
which they purchased all the property of the railroad, making payment 
in bonds thus secured, and thus came into possession of the lands. 
The purchasers used the lands, collected rents, and refused to pay inter- 
est, although demanded of them, remaining in possession after the ma- 
turity of the notes, without offering to pay either. At that time the 
lands were insufficient to pay the amount due upon the purchase-money, 
and the original vendor and vendee were both insolvent. The trans- 
feree of some of the notes thereon filed his bill to enforce the lien, and 
sought a decree against the last purchasers for use and occupation dur- 
ing the time they were in possession. Held: 

1. The vendor and his transferees of the notes acquired an equitable 
mort-gage on the lands. 

2. The bondholders were purchasers of the property for value,and lawfully 
in possession ; but acquired only the equity of redemption, remaining 
after the reservation of the lien and the execution of the power of attor- 
ney ; and in the absence of some stipulation or agreement to that effect 
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in the contract of purchase, were not liable for the mortgage debt or in- 

terest thereon. 

3, The purchasers were not liable for rents, or for use and occupation, not 
exceeding interest maturing during the possession, prior to a demand 
upon them for possession of the property, or its being taken from them 
by —— of a receiver.— Hall et dl. v. Mobile & Montgomery Rail- 
way Co., 10. 

2. dans lien on lands ; when created by notes; nature of lien. —A lien on lands 
is created by promissory notes when the land is charged with the pay- 
ment ; and, in equity, the nature of such charge is that of an equitable 
mortgage.— Bryant, adm’r, v. Stephens, et al., 636. 

3. Hechange of lands ; lien for the excess.--When A makes a contract with B 
for the exchange of lands, and the lands of A exceed in value those of 
B, and B agrees to pay A for the excess, A, though having conveyed his 
land to B, will have a lien on all the land conveyed, for the excess which 
is considered but purchase-money owing him by B. If, however, the 
contract be for a sale of the excess, and an exchange of the other land, 
A would have an equitable lien for the purchase-money, only on the 
part or excess purchased by B.—Ib, 

4, Priority of mortguge over equitable lien.—Where A exchanged or sold lands 
to B, for the excess of which B executed his note to A, after which B 
executed a mortgage of the same premises to ©, such mortgage has pri- 
ority over an equitable lien created by two notes subsequently executed 
by B to A, in lieu of the original note and in alteration of the original 
contract. And it is immaterial whether the consideration of C’s mort- 
gage be an antecedent or presently contracted debt.—Jb. 

5. Lien on several kinds of property; right of party having lesser lien.—If a 
creditor has two funds to which he may resort for payment, or has a 
lien on two parcels of land, or on land and personal property, and an- 
other creditor has a jien on only one of the funds or of the parcels of 
land, or on the land and not the personalty, the latter may compel the 
former to resort to the funds or property on which the latter has no re- 
course, and exhaust it before subjecting the other If, through the for- 
mer’s negligence, he fails to subject any part of the personalty to the 
payment of his debt, he must bear the consequences ; and the value of 
such property should be ascertained and applied to the extinguishment 
of —— in relief of the lands, for the benefit of the other credi- 
tor.—Ib. 

6. What is a conditional sale and not a mortgage.—Where there is no debt or 
obligation to pay, there can be no mortgage, Consequently, when the 
grantor conveys by absolute deed, with covenants of warranty, and 
takes from the grantee an obligation in the form of a penal bond, which 
recites the conveyance, and also that the parties have agreed that the 
grantor may have the right and privilege to redeem at a stipulated price, 
and within a specified time, and it is conditioned that the grantee will 
convey according to the agreement, but does not bind the grantor to 
redeem, according to the agreement, the transaction is a conditional 
sale and not a mortgage, although it originated in a loan of money. — 
Haynie, adm’r, v. Robertson, 37. 

7. Party having prior lien; what sufficient answer to objection that State is not 
made a party.—The presence of a prior mortgage, or a party having a 
prior lien, who is not subject to the jurisdiction of the court, and the 
validity of whose incumbrance is not disputed, may be dispensed with; 
and where such prior incumbrancer is a State which can not be made a 
party, this is a sufficient answer to the objection that it is not made a 
party to a suit asserting no adverse claims to the rights of the State.— 
Kelly et al. v. Ala, & Cin. R. R. Uo., 490. 

8. Usury ; bill for relief of mortgage on account of.—Rogers et al. v. Tor- 
but et al., £23. 

9. Mortgagee ; title of, who can not set up against mortgagor or his heir.—After 
default in the payment of the mortgage debt, the legal estate in the 
mortgaged property vests unconditionally in the mortgagee, and there 
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remains in the mortgagor only an equity of redemption ; yet, as against 
all the world, except the mortgagee and his privies in estate, the mort. 
gagor or his heir at law may be regarded as the owner of the fee, ang 
strangers can not set up the mortgage to defeat a recovery in ejectment 
by him.—Denby v. Mellgrew, 147. 

10. Mortgagee in possession ; what must do when seeking to foreclose.—A mort. 
gagee or his assignee, who is in possession, may come into equity for q 
foreclosure, although he is clothed at law with the legal title; but when 
he comes into equity for that purpose, he must offer to do equity by ac- 
counting for rents and profits.—Jb. 

11. Assignee of mortgage debt, when necessary party to bill for foreclosure — 
Where a mortgage debt is assigned by parol, the legal title remaining 
in the mortgagee, he is a necessary party toa bill for foreclosure filed 
by the assignee. —I b. 

12. Mortgagee ; twenty years possession by, presumption as to.—Where, prior to 
the year 1850 the mortgagee took possession of the mortgaged premises, 
and after occupying them for some time, conveyed absolutely to another, 
and the possession of the mortgagee and his vendee continued for more 
than twenty years, without interruption or claim from the mortgagor or 
his heirs, a sale of the property and conveyance under the mortgage, or 
almost any thing else, necessary to give repose to the title of the pur. 
chaser, will be presumed.— Dawson v. Hoyle, 44. 

13. Charter of railroad company, and mortgayes consirued.—The charter of rail- 
road company empowered it, among other things, to construct and 
operate a railroad between the cities of Mobile and New Orleans, and to 
require and hold such real property ‘fas may be necessary and conven- 
ient, for the construction, maintenance and management of the rail- 
road,” and also to acquire ‘‘any steamboats, piers, wharves and appur- 
tenances thereunto belonging, that the directors may deem necessary, 
profitable and convenient for the corporation to own, use and manage, 
in connection with said railroad.” 

In deeds of trust, executed by the railroad corporation, the words of 
conveyance were qualified by clauses like the following: ‘The lands 
occupied by said railroad, or hereafter acquired, owned and occupied 

including all depots, &c., now owned and occupied, or here- 
after acquired in connection with said portion of said railroad, situate 
upon or lying within the limits of said cities, or upon or adjacent to 
said portion of said railroad, and the route and line thereof.” In an- 
other mortgage or deed of trust, the conveyance was qualified as follows: 
*‘All depots, station-houses, wharves and warehouses . . now owned 
and occupied, or hereafter to be acquired, and used in connection with 
its said railroad, together with all steamboats, and personal property 
used, or hereafter to be used, exclusively for the constructing, maintain- 
ing, operating or conducting the business of its said railroad.” Held, 

1. The charter authorizes the corporation to acquire and hold prop- 
erty to be used in the construction, maintenance and operation of the 
road, or in connection therewith ; but not the acquisition of property 
not Speers or used, for one of these purposes, or in connection with 
such pu , 

2. The mortgages conveyed only such property, real or personal, as 
was useful and necessary and employed in the construction, mainten- 
ance, operation, repair and preservation of said railroad; and property 
— and owned, and not used or to be used in connection with the 
railroad, and in promotion of the direct and proximate purposes of its 
construction, did not pass, . 

3. Property bought of an opposition steamship line, not with a view 
of employing it in connection with the business of the road, but to with- 
draw it from business, thereby preventing competition, was not au- 
thorized to be acquired by the charter, and not covered by the granting 
clauses in the mortgages.— Morgan & Raynor, Trustees, v. Donovan, 241. 

14. Railroad companies; power to borrow money and secure its payment by mort- 
gage. —Corporations created for the construction of railroads, in the ab- 
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sence of limitation or restraint by statute, have power (at common law) 
to borrow money, and make bills, bonds or promissory notes for its re- 

ayment, and may mortgage its real and personal property to secure 
debts thus created, — Kelly et ai. v. Trustees Ala. & Cin. R. R. Co. 489. 

15. Mortgagors, priority of payment; error without infury ; what not cause for 
reversal.—Where mortgagors and their lands are bound in any event for 
the payment of debts to different persons, it is no injury to them to 
give priority to either debt; hence they can not compiain of a decree 
condemning lands for satisfaction of a mortgage, on the ground that it 
erroneously gave one debt a preference over the other—although the 
case would, perhaps, be reversable, if a party actually aggrieved had com- 
plained. — Bethune et al. v. Oates, 460. 

16. When mortgage paramount to execution lien.—A mortgage executed after 
an execution lien had been created and allowed to lapse, and before 
such execution lien was renewed, is a paramount lien to such a renewed 
execution lien.—Gamble, Ex’r, v. Fowler et al. 576. 

17. Mortgage of homestead under exemption act; separate examination of wife.— 
A mortgage of the homestead under the act ‘to regulate property ex- 
empted from sale and the payment of debts,” (Acts 1872-3, p. 64), 
required the voluntary signature and assent of the wife, which could 
be shown only by her examination, touching the same, separate and 
apart from her husband. —Balicum v. Wood, 642. ; 

1% Sume; when mortgage void ; subsequent acknowledgment no avail.—A mort- 
gage of the homestead, without the formalities required by such act, is 
absolutely null and void; and, it not being regarded an instrument im- 
perfecily executed, which may be afterwards perfected, a subsequent 
acknowledgment will not validate it and can have ro retroactive effect. 
Ib. 

19. Conveynnece to be delivered when money paid, and mortgage to secure unpaid 
money ; when operative; revestment in vendor; what operates as notice to 
intermediate pur'chaser.—Where the owner executes a conveyance of 
lands, aud deposits the same with an agent to be delivered to the pur- 
chaser when he complies with the contract, aud executes a mortgage 
back to secure the unpaid purchase money, such instruments become 
operative only from the date of delivery; the title remains in the ven- 
dor until such delivery and eo instanti returns to him by the mortgage so 
as to preclude the interposition of any title or right in any other per- 
son; und the vendee’s mortgage, if duly recorded within ninety days 
(Rev. Code, § 1657), operates as a notice of its contents to one purchas- 
ing in the interval between its delivery and record.—McRae et al. v. 
Newman, 529. 

20. Same; what does not estop vendor from enforcing mortgage given by original 
vendee.—In such a case, the mere fact that an attorney, while he held 
the deed to the original purchaser, as an escrow, wrote out a convey- 
ance, at the instance of such purchaser, to a third person, who paid the 
purchase-money, without actual notice that his immediate vendor had 
not paid, does not estop the vendor from enforcing the mortgage of the 
original vendee, if recorded in due time—such second purchaser never 
making inquiry of the attorney, and the attorney not being informed 
as to the terms of payment agreed on between the original and second 
purchaser.— Ib, 


MUNICIPAL CORPORATION. 


1. Municipal corporation; acts of; when liable in damage for ditching, &c.—A 
municipal corporation does not act judicially, but its acts are adminis- 
trative in the construction of ditches, &c., to drain the streets; and if 
in so doing it concentrates water and discharges it on adjoining lands, 
whereby the land is washed up and injured, it is responsible in damages 
for such injury.— Mayor & Councilmen of Troy v. Coleman, 570. 

2. Same; diverting water from streets; when liable in damages.—If the cor- 
porate authorities of a town, in diverting water from their streets, 
discharge it by artificial means, in increased quantities and with col- 
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lected power and destructiveness, upon the lands of others, the cor. 
poration is liable for damage thus occasioned.—Mayor, &c., of Union 
Springs v. Jones, 654. 

. Permission of former owner to erect a conduit; when purchaser no cause of 
action.—If the owner of a lot gives the corporate authorities, or their 
employees, authority to erect a conduil, or water escape, through it, in 
the manner in which it exists when the lot is sold by another, the pur. 
chaser has no cause of action so long as there is no change in the 
structure or increase in the flow of water.— Ib. 

4. Measure of damage to present owner; what plaintiff can not show.—Where 
the purchaser is not precluded from recovering by some act of the for- 

mer owner, the measure of damages is the injury to the lot after he be- 
came owner; the difference in value of the lot between the time the 
conduit was erected and the suit brought, is not a proper criterion of 
damages; nor can the plaintiff show, in the absence of the averment of 
special damages, that by reason of the flow of water on the lot his tenant 
left the premises. —J b. 

. Irrelevant question.—A question in this case, whether ‘‘the water could 

have any other outlet through plaintiffs lot from the street, unless the 

Council was to make one,” is irrelevant and is properly excluded, 
Mayor, &c., of Troy v. Coleman, 570. 

6. What good defense; rights conveyed by former owner.—Evidence that ‘one 
of the sewers complained of, was put where it is at the request of a 
former owner,” is admissible and is a good defense, because such former 
owner — not invest his alienee with greater rights than he himself 
had.—Ib. 

7. Same; what will not preclude grantee from recovering damages.--Such an 
injury being a nuisance, the mere fact that the former owner brought no 
action or made no complaint against it, will not preclude a purchaser 
from him of the right to recover for the damage he may suffer—if by 
the act of the grantor the lot had not been subjected to a servitude for 
an outlet to the water of which the streets should be relieved.—J b. 


NEGLIGENCE. 


1. Negligence of wounded man or nurses ; when immaterial in murder.—Where 
death is caused by a dangerous wound, the person inflicting it is re- 
sponsible for the consequences, though the deceased might have re- 
covered with the exercise of more prudence and with better nurses; and 
a charge is properly refused which instructs the jury, without regard to 
the character of the wound, that the prisoner can not be convicted of 
murder, although the wound was inflicted with malice aforethought, 
pursuant to a formed design to kill, &c , if the wounded person died 
trom the gross carelessness of himself or nurses. — Bowles v. T he State, 
335. 

2. Railroad company; negligence by.—Where a train of cars was moving 
backwards, within the limits of an incorporated town, while the de- 
ceased was walking on the track in the direction in which the train was 
moving, and no person was stationed to keep a look out, and the cars 
run over and killed the deceased, the company is guilty of negligence. 
Savannah & Memphis R. R. Uo. v. Shearer, Adm’x, 672. 

3. Contributory negligence; defensive matter; burden of proof.—-In an action 
to recover damages for a wrongful act causing death, contributory neg- 
ligence on the part of the deceased is defensive matter, and the burden 
of proving it rests on the defendant, unless the plaintiff’s own testi- 
mony inculpates the deceased.—TJb. 





oc 


NEGRO. See Crrmat Law, 8J—Removat or CausEs. 
NEW TRIAL, See Crounat Law, 106. 


1, Mere continuation of suit.—An application for a new trial is a mere con- 
tinuation of the original suit.— Mills v. Long et al. 458. 
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NON-CLAIM. See Estates oF DECEDENTs. 
NON-RESIDENT. See Deposition or Witness, 2—Exemprions, 2. 


NON-SUIT. 


1. Statute requiring non-suit ; extent of. Term ‘*moneyed demand” ; embraces 
what.—The statute (R. C. § 2678) requiring a non-suit against the plain- 
tiff recovering less than fifty dollars unless he makes the prescribed 
affidavit, extends to every suit on a “moneyed demand”—which term 
embraces every demand arising out of contracts, express or implied, 
which, from their nature, enable the plaintiff to make affidavit that the 
amount sued for is actually due.—Mills v. Long, et al. 458. 

2. Error; without injury, whut is —Where a cause is continued, as the judg- 
ment entry recites, ‘‘until the next term, with the express. understand- 
ing that it is to be tried then, or dismissed from the docket,” it may be 
dismissed on motion, at the second ensuing term, notwithstanding a 
continuance at the intermediate term; and if a judgment of non-suit is 
entered, instead of dismissed, this is error without injury.—Stewart et al. 
v. Ross, 264. 


NOTARY PUBLIC. 


1. Notaries public ; origin and duties of the office; constitutional and statutory 
provisions.—Notaries are of ancient origin, long known to the civil and 
common law. Statutes have been enacted regulating the manner of 
their appointment, and to some extent defining their duties, which were 
formerly strictly ministerial—not clothed with judicial power, nor 
charged with judicial duty. The constitution merely recognizes the 
existence of the office and provides for the mode of filling it; it does 
not create the office.—Carvell v. The State, 396. 

2. Same; power of appointment by governor, civil and criminal jurisdiction con- 
ferred.—Under the constitution, the governor has the power to appoint 
notaries public, conferring upon them only such powers as are appro- 
priate to their office under existing law, or, in addition, the powers and 
jurisdiction of justices of the peace. In the latter case, the notary may 
exercise all the civil and criminal jurisdiction of a justice of the peace, 
as defined by statutes then existing, or thereafter enacted.—Jb. 


NOTICE. 


- 


1. Verbal notice; when sufficient.—Where application or notice is required to 
be in writing, verbal notice will be sufficient, unless timely objection 
be made thereto.— Piedmont & Arlington Life Ins. Co. v. Young, 476. 


OFFICERS AND OFFICES. See Auprror—Norary Pusuic. 


1. Effect of proclamation of Governor Parsons on offices and persous hold- 
ing office in Alabama at the end of the war.—(See Confederate States, 
4, 5.) 

2. Probate judge. or other officer, demanding fees, must point to some clear 
and definite provision of the statute authorizing the same.—Tillman v. 
Wood, 578. 


OFFICIAL BONDS. See Mosrzez. 


OVERRULED CASES, AND HEREIN OF CASES CRITICISED, DIS- 
pnt ge FOLLOWED, SUSTAINED, APPROVED AND RE- 
D. 


1. Andrews v. McCoy, 8 Ala. 920, distinguished from Lockhard v, Lockhard, 
16 Ala. 423, and explained in Tubb v. Fort, 283. 

2. Atkins v. The State, present term—as to sufficient recital, in judgment 
entry, of oath administered to the jury—sustained by Mitchell v. The 
State, 417. 

(52) 
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3. 


a 


~~ 


10. 


12. 


11. 


13. 


— 
~ 
Hy 


21. 
22. 


23. 
24. 


25. 


26. 
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Atwood v. Wright, 29 Ala. 346—in respect to the fraud or misrepresentg. 
tion of an administrator making a sale—the principle in such 
being confined to sales of personal property—held not applicable to, 
and distinguished from Fore, adm’r, v. Me Kenzie, 115. 


. Bigger v. Hutchings, 2 Stew. (Ala.) 445—in respect to presentation of 


claim against estate of decedent—reaflirmed by Smith v. Fellows, 
adm’r, 467. 


. Blair v. The State, 52 Ala. 344—in respect to sufficient recital in the judg. 


ment entry, of the oath administered to the jury—sustained by Mitchey 
v. The State, 417. 


. Branch Bank of Mobile v. Strother, 15 Ala. 51, 60—in respect to offer to 


pay amount actually due in bill seeking relief against usury—qnoted 
and followed in Rogers et al. v. Torbut, et al. 525. 


. Burns v. The State, 48 Ala. 195—in respect to the constitutionality of 


§ 4189, Code of 1876—overruled by Green v. 7 he State, 190. 


. Bush v. The State, 52 Ala. 13—in respect to sufficient recital in judgment 


entry of oath administered to the jury—sustained by Mitchell v.. The 
State, 417. 


. Cases cited in Bishop’s Or. Law—in support of the principle which consti- 


tutes the charge in consideration, as to what constitutes murder—held 
not to sustain Mr. Bishop’s theory.— Judge v. The State, 406. 

Crist v. The State, 21 Ala. 149, 150—in respect to sufficient recital in 
judgment entry, of oath administered to jury—sustained by Mitchell r, 
The State, 417. 

Davis Avenue Railroad Company v. Mallon, 57 Ala. 168—as to motion to 
dismiss for want of security for costs—held unlike, in principle, to 
Heflin v. Rock Mills Manu’g & Lumber Co. 613. 

Dane v. McArthur, 57 Ala. 448—declaring that judgments do not operate 
as liens—followed in Gamble, Ex’r, v. Fowler et al. 576. 

De Bardelaben v. The State, 50 Ala. 180—in respect to what constitutesa 
sufficient recital in the judgment entry, of the oath administered to the 
jury—sustained by Mitchell v. The State, 417. 

Edwards v. The State, 49 Ala, 334—in respect to sufficient recital in judg- 
ment entry, of oath administered to jury—sustained by Mitchell v. The 
State, 417. 


. Ex parte Allen, 55 Ala. 258—reaffirmed by Ex parte Nettles, 276. 
. Be parte Bryant, 34 Ala, 270—in conflict with decision followed by E& 


parte Nettles, 276. 


. Ex parte Heflin, 54 Ala. 95, adhered to in Heflin v. Rock Mills Manuf’g & 


Lumber Co. 615. 


. Ex parte McAnally, 53 Ala. 495, followed in Ex parte Nettles, 276. 
. Ex parte Weaver, 55 Ala. 250, reaffirmed by Ex parte Nettles, 276. 
20. Ex parte Winston, 52 Ala. 419—eited and followed in Young et al. v. The 


State, 379. 

Ex parte Wray, 30 Miss. 673, severely criticised and disapproved by & 
parte Nettles, 275. 

Fail v. MeRae, 36 Ala. 61—in respect to creation of partnership by cer- 
tain contract—followed by Robinson v. Bullock, 618. 

Field v. The State, 52 Ala. 348, approved by Judge v, The State, 407. 

Floyd v. The State, 55 Ala. 61, cited and followed in Young et al. v. The 
State, 379. 

Hall v. The State, 40 Ala. 698, 707—as to propriety of charge on absence ~ 
of suspicion of other guilty agent-—reaffirmed, and limited to cases in- 
volving certain cirecumstances—-by Childs et als. v. The State, 349. 

Hepburn v. Griswold, 8 Wall. (U. 8.) 603 (which held the legal tender acts 
of congress not applicable to existing contracts) having been subse 
quently overruled by the U. S. Supreme Court, this court—where 4 
judgment creditor having an execution levied on his debtor's land, in 
May, 1870, and instructed the clerk and sheriff to receive nothing but 
gold and silver or its equivalent, in satisfaction of the debt, and refused 
to receive legal tender notes except at 15 per cent. discount, which was 
then the premium on gold, and which the defendant refused to pay, bat 
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OVERRULED CASES, Ac.—Continued. 


offered to pay them at 10 per cent. discount, which offer the plaintiff 
finally accepted—holds that the premium could not be recovered back, 
after the overruling of Hepburn v. Griswold, supra.—-Troy v. Bland, 
adm’, 197. ‘ 

97. Johnson v. The State, 47 Ala. 31, 62—in respect to suflicient recital in 
judgment entry, of oath administered to‘the jury—overruled by Mitch- 
ell v. The State, 417. 

98. Knotts v. Tarver, 8 Ala. 743—in respect to intervention of equity only 
when account not adjustable at law—quoted and tollowed in Avery, 
adm’, v. Ware et al. 476. 

99, Lockhard v. Lockhard, 16 Ala. 423, distinguished trom Andrews v. McCoy, 
8 Ala. 920, and explained and distinction shown in Tubb v. Fort, 283. 

30. Mayor & Councilmen of Troy v. Coleman, present volume, 570--followed 
by Mayor, &e v. Jones, 654. 

31, Milton v. De Yampart, 3 Ala, 648—in respect to liability of indorsers for 
indorsements in blank—quoied and followed in Hooks v. Anderson, 
240. 

32. Moore v. Smith, 19 Ala. 774.—as to community of profits and loss in 
partnerships—distinguished from McCrary v. Slaughter, 234. 

33. Moore v The State, 52 Ala. 424—in respect to sufficient recital in judgment 
entry of oath, administered to the jury —sustained by Mitchell v. The State, 
417. 

34, Moore v. The Slate, 36 Miss. 137—as reasserted in Beall v. The State, 39 

Miss, 721—disapproved by Ex parte Neitles, 275. 

McNeil v. The state, 47 Ala. 503—in respect to sufficient recital in judg- 
ment entry of oath administered to jury—sustained by Mitchell v. The 
State, 417. 

36. McGuire v. The State, 37 Ala. 161—in respect to sufficient recital in judg- 

ment entry of oath administered to the jury—sustained by Mitchell v. 
The State, 417. , 

37. Murphy v. The State, 54 Ala. 178—as to sufficient recital in judgment 
entry of oath administered to the jury—overruled by Mitchell v. The 
State, 417. 

. Nashville & Chattanooga R. R. Co. v. Peacock, 25 Ala, 229—in respect to 
liability of Railroad Company for killing live stock—held not to give a 
fair interpretation of the statute (Code of 1876, § 1704), Zeigler;v. South & 
North R. R. Co. 595. 

Paris v. The State, 36 Ala, 235—as to the silence of the record in the mat- 
ter of the service of the copy of indictment, and list of jurors, on de- 
fendant—tollowed in Mitchell v. The State, 420. 

40. Price v. Lavender, 38 Ala, 38U—as to liability of indorser in blank—quo- 
ted and followed in Hooks v. Anderson, 241. 

41. Robertson v. The State, 43 Ala, 325--in respect to service of list of jurors 
—_ the prisoner in a capital case—overruled by Mitchell v. The State, 
4 


al 


35. 


3 


oo 


39. 


je) 


42. Smith v. The State, 47 Ala. 545, and same case, 53 Ala. 486—as to suffi- 
cient recital in judgment entry of oath administered to the jury—over- 
ruled by Mitchell v. The State, 417. 

43. Slate v. Boots Coleman, present term—cited and followed in Young et al v. 
The State, 379. 

44. Walker v. The State, 49 Ala. 370—as to what is a sufficient recital, in the 

’ judgment entry of the oath administered to the jury-~-sustained by 
Mitchell v. The State, 417. 

45. Wooster v. The State, 55 Ala. 217—in respect to allowing nol pros. to be 
entered as to one of several counts of an indictment, and not pass on 
demurrer to such count—reaffirmed by Lacey v. The State, 385. 


PARTNERSHIP- - 


1, Partnership; what constitutes.—A joint undertaking and community of 
profit and loss, in the results of the business, constitute a partnership, 
although each partner retains the exclusive ownership of the separate 
property contributed by him to the use of the partnership.— McCrary . 
Slaughter, 230. 
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PARTNERSHIP—Continued. 


2. 


Sume ; what does not authorize partner to make or endorse promissory note in 
name of.—An ordinary partnership for planting or farming in the culti- 
vation of land, does not involve the power of each partner to bind the 
partnership, or his co-partners, by making a promissory note in the 
partnership name.—Jb. 


. Same.—In an agreement for such a partnership, an express stipulation 


that one partner shall firnish the mules necessary for the business, and 
that neithe: shall bind the other by contracts, excludes the inference of 
authority in the other to bind the partnership by the purchase of mules; 
and such power can not be implied as a matter of law, from the nature 
and purposes of the partnership.— Jb. 


. Same; partnership not created by the contract ; demurrer not aided thereby.— 


Upon principles settled in Moore v. Smith, (19 Ala. 774), and approved 
in Fuil v. McRee, (36 Ala. 61), it is held that the contract in this case 
does not create a partnership ; nor would the demurrer be aided if such 
relationship were created between the parties.— Robinson v. Bullock, 618, 

Action brought by two partners ; death ot one, suit prosecuted in name of 
surviving partner.— Davidson v. Weem’s Ex’r., 187. 

Action between parties ; when remedy at law exclusive.—-While it is a general 
rule that an action ex contractu, at law, is not maintainable between part- 
ners or partnership transactions, yet they may sue each other for the 
breach of distinct, positive stipulations binding on one only, contained 
in the partnership agreement. In such cases, the necessity of an ac- 
count of the partnersip transactions, not being involved, the remedy at 
law is generally exclusive.-—Robinson v. Bullock, 618. 


PAYMENT— 


1. 


2. 


~ 


4, 


Debt ; where payable.—In general, in the absence of something to the con- 
trary in the contract, it is the duty of the debtor to make payment at 
the residence of the creditor—hence, where suit is brought here to re- 
cover a debt calculated according to the standard of a foreign country, 
and payable there, the verdict is properly directed for the amount of 
legal tender notes, at the time of the trial, required to put the amount 
due the plantifis at the place of their residence. —Maberry v. Leach, Har- 
rison & Forwood, 339. 

Payment of debt by third party without request ; when debtor liable to party 
paying. —Although generally one man can not make another his debtor 

y paying his debt toa third party without his request ; yet, if the 
debtor avails himself of the payment, by insisting on it as a satisfaction 
of the debt, he thereby becomes liable to the party making the pay- 
ment. —Denby v. Mellyrew, 147. 

Want of authority of administrator to make sale ; who can not deny and de 
feat payment.—One who enters and remains in possession of land under 
a sale by the administrator, cannot be heard to deny his authority to 
make it, and thus defeat payment of the purchase-money ; but may, if 
the sale was in excess of his authority, on proper proceedings, compel 
creditors and heirs to elect its ratification. and confirmation or recis- 
sion.— McCully v. Chapman, Adm’r., 325. 

Assignees of notes given for lands; what determines priority of payment.— 
Where the purchaser of lands executes several promissory notes for the 
purchase money, falling due at different times, and secured by mortgage 
or other instrument creating a lien on the lands for their payment, an 
assignment of the notes is an assignment pro tanto of the security for 
their payment, in the absence of an express stipulation to the contrary; 
and the several assignees are entitled to priority of payment, according 
to the date of their respective assignments, without regard to the time 
when the notes severally matured.— Ala. Gold Life Ins. Co. v. Hall, 1. 

Same.—In such case, five of the notes being payable one, two, and three 
months after date, and eleven payable five years after date, with interest 
payable semi-annually; while the power of attorney to the vendor con- 
taining the power of sale authorized him ‘to sell and conyey the real 
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PAYMENT — Continued. 
estate, or so much thereof as may be necessary, upon default in pay- 
ment of said notes, or either of them, or the interest due thereon, as 
aforesaid;” and further provided that ‘‘in case he shall have negotiated 
any of said notes before their maturity, so that some other person may 
be the lawful holder thereof, then said lawful holder of said note or 
notes may execute all the powers herein conferred on said” [vendor) 
“so far as they may apply to such note or notes held by such person, 
and in case of the death of said vendor, his executors or administra- 
tors may execute all the powers herein conferred, so far as they may 
apply to any of said notes remaining assets of his estate; and the said 
person conducting said sale or sales shall, from the proceeds of sale, 
first pay the expenses of sale, then the interest and principal on the 
notes then due in the order of maturity, rendering the surplus, if any, 
to the said” [purchaser]: held, that these stipulations did not change 
the om above stated, so fur as regards the notes last falling 
due.—Ib. 
6. Promissory note; liability of promissor to pay assignee.— Auerbach et al. 
v. Pritchett, 451. 


PENAL STATUTE. See Croat Law, 107. 
PERFORMANCE. See Contracts, 6; Specrric PERFORMANCE, 


PLEADING AND PRACTICE. See Action ; AMENDMENT ; CHANCERY. 


1, Consolidation of suits ; when properly ordered. —Separate suits before a jus- 
tice of the peace, between the same parties on promissory notes appa- 
rently given in the same transaction, are properly consolidated in the 
City Court, when brought there by certiorari upon a single petition and 
bond,— Berry et al. v. Ferguson et al., 314. 

2. Complaint ; sufficiency of.—Where the marriage license mistook the names 
of the parties it authorized to marry, the man’s name being written 
therein J. L. Arnold, instead of D. L. Arnold; and the female’s name 
being written Ellen, instead of Nancy Ellen, and the license being is- 
sued to these identical parties, a complaint charging that the license 
was issued for the marriage of D. L. Arnold, by the name of J. L. Ar- 
nold, and Nancy Ellen Mitchell, by the name of Ellen Mitchell, averring 
the identity of the parties, is sufficient.— Mitchell v Davis, 615. 

3. Plea in abatement ; what demurrable.—An unverified plea in abatement of 
plaintiff's action, averring a judgment in favor of defendant, in the 
same court, upon the same cause of action, between the same parties, 
and the pendency of the Supreme Court undetermined, on appeal of 
plaintiff in that, at the time the action was commenced, and showing 
that the former suit was between plaintiff’s guardian for her use and de- 
fendant, is demurrable, because of inconsistency and want of a verifica- 
tiou.—Ellerbe, Adm’r, v. Troy, Adm’r, 143. 

4. Plea; what demurrable.—It is no answer to a suit brought by the intestate, 
and prosecuted afterwards by her administrator, to recover the amount 
due on a promissory note which had matured, and the interest on which 
was payable annually—that the intestate was entitled only to a life es- 
tate therein, and to the interest accruing thereon during her life ; such 
plea admits a right of action in plaintiff when the suit was brought, 
and a right to recover interest; and as the note was past due, she could 
not split her cause of action for interest, and was entitled to recover 
both principal and interest.—/b. 

5. Plea denying ownership of cause of action; requisites of.—A plea denying 
plaintiff's ownership of the cause of action, must be direct and positive; 
and though in some instances affidavit of its truth may be made on in- 
formation and belief, the qualification must be made in the affidavit, 
and not in the plea; if made in the plea, it is insufficient, and properly 
stricken trom the files. —Berry et al. v. Ferguson et al., 314. 

6. Detinue ; what not pleadable in bar or abatement of.—The failure to find and 
seize the property sued for, can not be pleaded in bar or abatement of 
an action of detinue.— Morgan v. Wing, 301. 
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PLEADING AND PRACTICE— Continued. 


7. Affidavit for attachment for tort ; what defect in, not pleadable in abatement, 
The special affidavit required by statute, as to the particular facts and 
circumstances of the claim, where an attachment is sued out to recover 
damages, is intended for the single purpose of enabling the officer 
granting the writ to determine the amount for which a levy must be 
made, and its sufficiency can not be tested by plea in abatement. — Had. 
ley et al. v. Bryers, 139. 

8. Motion to dismiss for want of security for costs; waiver.-—If the defendant. 
ant appears and pleads, or otherwise enters into defense, without moy- 
ing to dismiss for want of security for costs, he thereby waives the ob- 
jection, and admits himself rightly in court.— Heflin v. Rock Mills Man- 
ufacturing & Lumber Co. 613. 

9. Same; when such motion properly overruled.—Where the defendant ap- 
peared before the circuit judge, in a suit by petition for rehearing, and 
moved to dismiss the petition and filed demurrers—pertaining solely to 
the sufficiency of the petition—and his motions and demurrers being 
overruled, applied to the Supreme Court for mandamus to compel the 
circuit judge to dismiss petition on the grounds contained in said mo- 
tions and demurrers, and, atter the Supreme Court denied the mandamus, 
he made a motion in the Circuit Court to dismiss for want of security 
for costs—he/d, that such last motion being made at such time, was 
properly overruled. (Case of Davis Avenue Railroad Co. v. Mallon, 57 
Ala. 168, held to be unlike the present case in principle. )—Jb. 

10. When cause dismissed on motion; error without injury.—Where a cause is 
continued, as the judgment entry recites, ‘“‘ until the next term, with 
the express understanding that it is to be tried then, or dismissed from 
the docket,” it may be dismissed, on motion, at the second ensuing 
term, notwithstanding a continuance at the intermediate term; and if a 
judgment of non-suit is entered, instead of dismissed, this is error with- 
out injury. —Slewart etal. v. Ross, 264. 

11. Demurrer must be specific.—A demurrer assigning as a ground ‘that said 
complaint does not contain a substantial cause of action,” fails to spec- 
ify any particular in which the complaint so failed, and therefore, under 
the statute, can not be sustained. — Mayor and Councilmen of Troy v. Cole- 
man, 570. 

12. Demurrer without consequenee.—A demurrer which discloses no defect in 
the complaint, is without consequence. — Ib. 

13. Demurrer, ruling of court on; when not revisable—Rulings upon demurrer 
not shown otherwise than by recitals in the bill of exceptions, cannot 
be revised on appeal.—Tuscaloosa Scientific & Art Association v. The 
State, ex rel. Murphy, 54; Sternan et al. v. Marx, 608. 

14. Same.—Where rulings upon demurrer are not shown by any judgment 
entry, the appellate court will not revise them, although the bill of ex- 
ceptions recites what such rulings were.— Morgan v. Wing, 30. 

15. Deposition; motion to suppress; when too laie.—It is too late to make a mo- 
tion for the first time to suppress an entire deposition, after the parties 
have expressed themselves ready for trial and announced satisfaction 
with the jury.—J0. 


POWERS. 


1. Powers in will; when sale under, not necessary inquiry.—Where a bill does 
not seek to set aside sales made by an executor, but, on the contrary, 
ratifies and confirms them, the court need not inquire whether such 
sales were or could have been made under powers contained in the will, 
or under orders of the probate court.— Morris et al. v. Morris, 444. 

2. Power of sale under a will; what valid compliance.—A testator provided in 
his will that his wife was to have the power of selling or exchanging 
any of the property devised, for cash or other property, provided the 
power be exercised by and with the advice of two persons named in the 
will; whereupon the wife, by ordinary deed of bargain and sale, duly 
attested, conveyed a lot to another, reciting in the conveyance that it 
was with the knowledge and consent of the two persons named in the 
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POWERS— Continued. 


will, and such persons endorsed on the conveyance that they ratified 
and confirmed the sale—held, that the sale was a valid execution of the 

wer in the will, and conveyed the title to the purchaser.-- Dawson et 
al. v. Ramser, 573. 


PROHIBITION. 


1. Prohibition; when does not lie.—The writ of prohibition does not lie 
against a court or judge, except where there is no jurisdiction, or, there 
being jurisdiction for a particular purpose, where such jurisdiction is 
transcended.— He parte Brown, 536. 

2. Same.—Whether or not the statutory lien given in favor of the State to 
secure bonds endorsed under the internal improvement aid law, can 
operate in favor of a holder of such bonds, and entitle him to be subro- 
gated to such lien, is a question that can be decided in no other than a 
chancery court, and if the chancellor commits error in a decree thereon, 
it is not to be revised or corrected by a writ of prohibition.—--Jb. 


PROCESS. 


1. Authority of attorney to superintend exeeulion of process.-—In this State an 
attorney has a general authority to superintend and direct the execution 
of process issued on judgments which he has obtained for his clients, 
and may lawfully give such instructions to the officer executing it, as 
could be given by his client, and the process will protect him to the ex- 
tent that it would protect his client.—Smith et al. v. Gayle, 600. 


PROVISO. 
1. Meaning of term ‘“proviso.”--(See Constitutional Law, 2.) 


PUNISHMENT. See Cromnat Law, 134. 


RAILROADS. See Common Carrier. 


1. Charter of railroad company, and mortgages construed.—The charter of rail- 
road company empowered it, among other things, to construct and 
operate a railroad between the cities of Mobile and New Orleans, and to 
require and hold such real property ‘‘as may be necessary and conven- 
ient, for the construction, maintenance and management of the rail- 
road,” and also to acquire ‘‘any steamboats, piers, wharves and appur- 
tenances thereunto belonging, that the directors may deem necessary, 
profitable and convenient for the corporation to own, use and manage, 
in connection with said railroad.” 

In deeds of trust, executed by the railroad corporation, the words of 
conveyance were qualified by clauses like the following: ‘The lands 
occupied by said railroad, or hereafter acquired, owned and occupied 
; including all depots, &c., now owned and occupied, or here- 
after acquired in connection with said portion of said railroad, situate 
upon or lying within the limits of said cities, or upon or adjacent to 
suid portion of said railroad, and the route and line thereof.” In an- 
other mortgage or deed of trust, the conveyance was qualified as follows: 
“All depots, station-houses, wharves and warehouses . . now owned 
and occupied, or hereafter to be acquired, and used in connection with 
its said railroad, together with all steamboats, and personal property 
used, or hereafter to be used, exclusively for the constructing, maintain- 
ing, operating or conducting the business of its said railroad.” Held, 

1. The charter authorizes the corporation to acquire and hold prop- 
erty to be used in the construction, maintenance and operation of the 
road, or in connection therewith ; but not the acquisition of property 
not needed or used, for one of these purposes, or in connection with 
such purposes. 

2. The mortgages conveyed only such property, real or personal, as 
was useful and necessary and employed in the construction, mainten- 








768 





INDEX. 


RAILROADS— Continued. 


2. 


3. 


4. 


ance, operation, repair and preservation of said railroad; and property 
acquired and owned, and not used or to be used in connection with the 
railroad, and in promotion of the direct and proximate purposes of its 
construction, did not pass. 

3. Property bought of an opposition steamship line, not with a view 
of employing it in connection with the business of the road, but to with. 
draw it from business, thereby preventing competition, was not an. 
thorized to be acquired by the charter, and not covered by the granti 
clauses in the mortgages.— Morgan & Raynor, Trustees, v. Donovan, 24}. 

Railroad companies; power to borrow money and secure its pa 
Corporations created for the construction of railroads, in the ab. 
sence of limitation or restraint by statute, have power (at common law) 
to borrow money, and make bills, bonds or promissory notes for its re. 
payment, and may mortgage its real and personal property to secure 
debts thus created,— Kelly et al. v. Trustees Ala. & Cin. R. R. Co. 489. 

State endorsement under Acts 1869-70, creating paramount lien; when rail- 
road company may create subordinate lien.—The internal improvement 
law, (Acts of 1869-70, p. 70,) while providing that the State shall have 
a first and paramount lien for its protection, when it has endorsed bonds 
under that act, does not forbid the railroad corporations from creating 
other hens on the property subordinate to such lien of the State; 
especially a lien to secure the bonds endorsed, &c.— Jb. 

Remedy by statute is given the State alone; when cannot be set up by pur- 
chasers of railroad.—The remedies afforded by the statute are given to, 
and enforceable by the State alone ; they can not be set up by the pur- 
chasers of the road, in a contest between them and the holders of en- 
dorsed bonds, secured also by the corporation’s mortgage, to defeat the 
latter in foreclosing such mortgage, whatever might be their effect if the 
State were a party, and the holders of endorsed bonds, secured also by 
the corporation’s mortgage, should seek to set up rights under the 
mortgage to embarrass the State in pursuing its remedies. —1b. 


5. Resolution of directors, authorizing bonds to raise money; when includes 


earnings, profils, &c.—Where the governing body of the corporation, in 
a resolution authorizing an issue of bonds to raise money, provide for 
the execution of a deed of trust to secure the same, on its right of way, 
road-bed, ete., ‘and on all the real and personal property now and hereafter 
belonging to the company,”—this necessarily includes the earnings and 
profits, and authorizes a trust deed conveying the tolls, freights, rents, 
incomes, &c.—IJb. 490. 


6. Receiver of railroad ; appointment of ; court of equity acts with caution; case 


7. 


demanding such appointment ; effect of.—Where the appoint ment of a re- 
ceiver is asked to displace the exercise of corporate authority over a 
railroad, courts of equity act with extreme caution, and require a clear 
case of right, and of pressing necessity to induce their interference ; 
but when the corporation itself has been declared bankrupt, with in- 
terest having accumulated on its bonds exceeding the value of the prop- 
erty mortgaged to secure them, and the purchasers of the equity of re- 
demption at the assignees sale are in possession of the road and property 
mortgaged, receiving the incomes, profits and earnings of the road 
(which the mortgagee is entitled to take), and using the property for 
their own exclusive use and benefit, a clear case is presented for the 
appointment of a receiver; and such appointment would not be an in- 
terference with the corporate power and authority over the road, ora 
disturbance of corporate possession, but merely of that of the pur- 
chasers, who are using it for their own exclusive benefit. —Jb. 
Void endorsement by State ; liability of railroad compauy, on bonds.—Al- 
though railroad bonds be endorsed in contravention and fraud of the in- 
ternal improvement law, and the endorsement be therefore void, this 
will not release the corporation of its liability for such bonds, which 
the corporation has secured by a deed of trust upon its property.—/b. 


8. Railroad company; negligence by.—Where a train of cars was moving 


backwards, within the limits of an incorporated town, while the de- 
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ceased was walking on the track in the direction in which the train was 
moving, and no person was stationed to keep a look out, and the cars 
run over and killed the deceased, the company is guilty of negligence. 
Savannah & Memphis R. R. Co. v. Shearer, Adm’x, 672. 

y, Act to prevent homicides, omitted from Code; subsequent act to supply omis« 
sion; remedy againsi corporations for acts causing death.—The act ap- 
proved February 21, 1860, entitled, ‘‘an act to prevent homicides,” 
which repealed sections 1938 and 1939 of the Code of 1852, having been 
omitted from the Revised Code of 1867, in which the repealed sections 
were inserted; and the act of the same title, approved February 21st, 1872, 
having been passed to remedy the omission; section 1941 (Rev, Code, 
22300), which gives against corporations the same remédy for wrongful 
acts causing death, which said sections 1938, 1939, gave against indi- 
viduals, now gives the same remedy as by the amending act of 1872. -—Jb. 

10. Section 1704, Code of 1876, not distinguishable from act of 1877; what net 
a fair interpretation of the language.—The ‘act to define and regulate the 
liabilities of railroad companies,” approved Feb. 11, 1852, and carried 
from the Revised Code into the Code of 1876, as section 1704, is not 
distinguishable in principle from the similar provision in the act of 
1877 ; and although in the case of the Nashville & Chattunooga R. R Co, 
v. Peucock (25 Ala, 229), it was held that the liability was not absolute, 
but that circumstances tending to show that the killing wes the result 
of accident, which could not have been avoided by the exercise of skill 
and care, could be shown in defense, such is not a fair and natural in- 
terpretation of the language.— Zeigler v. S. &. N. R. R. 594, 

11. Sections of the Code repealed by other sections, —Likewise, it seems that the 
act of 1877, sections 1710-1715, inclusive, of the Code of 1876, necessa- 
rily superceded and repealed sections 1704 to 1709 of the same Code. 
Ib. 595. 

12. When railroad becomes bailee.—JZeigh Bros. v. M. & O. R. R. Qo. 165, 
note 3. 


RECEIVER. See Cuancery, 25. 


1. Receiver of railroad ; appointment of ; court of equity acts with caution ; case 
demanding such appointment ; effect of.—Where the appointment of a re- 
ceiver is asked to displace the exercise of corporate authority over a 
railroad, courts of equity act with extreme caution, and require a clear 
case of right, and of pressing necessity to induce their interference; but 
when the corporation itself has been declared bankrupt, with interest 
having accumulated on its bonds exceeding the value of the property 
mortgaged to secure them, and purchasers of the equity of redemption 
at the assignees sale are in possession of the road and property mort- 
gaged, receiving the incomes, profits and earnings of the road (which 
the mortgagee is entitled to take), and using the property for their own 
exclusive use and benefit, a clear case is presented for the appointment 
of a receiver ; and such appointment would not be an interference with 
the corporate power and authority over the road, or a disturbance of 
corporate possession, but merely of that of the purchasers, who are 
using it for their own exclusive benefit.— Kelly et al. v. Trustees Ala. & 
Cin. R. R. Co. 490. 


RECOMMENDATION. 


1. Recommendation; when subjects person giving, to action, if false. —A recom- 
mendation is not a guaranty; yet, if a person recommends to a whole- 
sale merchant one who desires to purchase goods on a credit, knowi 
that the merchant is unacquainted with his financial condition an 
credit, good faith requires that his representations must be true; and 
if he knowingly or recklessly makes false representations, on the faith 
of which the merchant sells goods on a credit, and loses thereby, an 
action for damages lies against him.—Einstein, Hirach & Oo. v. Marshall 
& Conley, 153. 

2. Charge to jury; what free from error.—In action against a writer of a letter 

(53) 
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of recommendation in these words, ‘“‘Mr. H. is doing a small but safe 

business in this town; he wishes to buy several hundred dollars worth 

of groceries from you; he is good for all he buys, and you may safely 

sell him a bill; we recommend him to you, and hope you will treat him 

sutisfactorily,’’—the court having instructed the jury as follows: The 
effect and meaning of the letter is, that H. had, at the time, the ability 
to pay for all goods purchased by him; that he had at his commang 
means, property or money, with which to pay for all goods he migh] bay 
from plaintiffs, and his ability was such as to make it safe for plaintiffs 
to credit him; that, in order to make a man good in the sense m which 
the word is here used, it is not necessary for him to have more prope 
than is exempt from levy and sale under exeeution; but the word can. 
not be restricted toa willingness to pay when in funds, nor merely to 
the promptness with which he had previously met his obligations; ‘but 
that he had, at the time, property or money with which to meet the 
amount for which he was recommended, or was in condition and could 
command the same when the debt fell due; that the term sereral means 
more than two, but not very many, and includes seven—held, that there 
was no error in these instructions.—/b. 

3. Same; when erroneous.—A charge to the jury in these words: “Tf the 
jury believe from the evidence that the defendants represented to 
plaintiff, as alleged in the complaint, that he was good for all he might 
buy on a credit, they must then find from the evidence whether, at the 
time the representation was made, H. had property enough to enable 
him to pay the amount for which he was so recommended to credit, 
and that if he had not such property, he was not good for such 
amount”—asserts an inaccurate test of ability to pay, and is errone- 





ous.— Jb. 
RECOUPMENT. See Set-orr anp REcOUPMENT. 
REHEARING AT LAW. 


1, Motion to dismiss for want of security for costs; waiver.—If the defendant 
appears and pleads, or otherwise enters into defense, without moving 
to dismiss the petition for want of security for costs, he thereby waives 
the objection, and admits himself rightly in court.— Heflin v. Rocle Mills 
Manuf ’q & Lumber Co. 613. 

2. Same; when such motion properly overruled._-Where the defendant ap- 
peared before the circuit judge, in a suit by petition for rehearing, and 
moved to dismiss the petition and file demurrers—pertaining solely to 
the sufficiency of the petition—and his motions and demurrers being 
overruled, applied to the Supreme Court for mandamus to compel the 
circuit judge to dismiss petition on the grounds contained in said mo- 
tions and demurrers, and, after the Supreme Court denied the man- 
damus, he made a motion in the Circuit Court to dismiss for want of 
security for costs—held, that such last motion being made at such 
time, was properly overruled. (Case of Davis Avenue R. R. Co. v. Mal- 
lon, 57 Ala. 168, held to be unlike the present case in principle).—Jb. 

3. Interlocutory ruling; no appeal from; mandamus proper remedy.—There 
being no final judgment, an appeal does not lie from the interlocutory 
ruling in a suit by petition for rehearing under section 3161 of the Code 
of 1876, nor will such appeal be aided by the final judgment in thé 
original cause; mandamus is the proper remedy if the ruling was incor- 
rect. —Ib. 


REMOVAL OF CAUSES TO UNITED STATES COURT. 


1. Removal of case to U. S. Court; when properly denied.—In the absence of 
any hostile legislation, regulation or custom of the State interfering 
with the full rights of defendant in the City Court of Selma, he cannot 
have his cause removed to the Circuit Court of the United States be- 
cause he is a negro; the act of Congress (Rev. Stats. § 641) does not au- 
thorize a removal under such circumstances.—-7homas v. The Stute, @& 
rel. Stepney, 365. 
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RENT. See Lanpiorp anp Tenant. 
RESULTING TRUSTS. See Trusts anp Trustees, 1-3. 
RETAILING SPIRITUOUS LIQUORS. See Crmman Law, 108-110. 


RETROACTIVE LAW. ’ 


1, Retroactive law; when law not construed as.—A law is not to be construed 
as having a retroactive effect, unless it is plain from its terms that the 
legislature so intended.—Smith v. Kolb et al. 045. 

2. Same; act amending mechanic's lien law.—The act of April 19th, 1873, ‘to 
amend section 3101, 3102 and 3104 of the Revised Code,” in relation to 
mechunic’s liens has no retroactive operation.—-Jb. 


RETROSPECTIVE LAW. See Retroactive Law. 


RESIDENCE. 


1. Residence; meaning of, in application for, and policy of life insurance.—A 
policy of life insurance, and the application for it, must be construed 
together, and in the absence of something showing a contrary inten- 
tion, words used in one must receive the saiae meaning when used in 
the other. Thus construed, in this case, the word residence in the ques- 
tion propounded the assured, intended to signify his place of perma- 
nent rather than of temporary abode; in the sense of domicil, rather 
than of mere inhabilancy—and this being truly stated, the fact that the 
assured sojourned some year or two in another State did not render his 
answer untrue.— Mobile Life Ins. Co. v. Walker, 290, 


REVENUE LAW. See Crowrnat Law, 111-114, 


1. Same; bill for raising yevenue, what is; must originate in the House; act ap- 
proved February, 1870, declared unconstitutional.—The bill to be entitled 
an act ‘*To amend an act entitled an act to establish revenue laws for 
the State of Alabama,” approved Feb, 9th, 1870, was a bill for “raising 
revenue,” within the meaning of the constituticn of 1868 (art. 10, § 15), 
which must originate in the House of Representatives; and it affirma- 
tively appearing from the journals that said bill originated in the Senate, 
it is therefore declared unconstitutional and void. (Mannine, J.—of 
the opinion that the question as to whether the bill was properly intro- 
duced in the Senate first, was a question for the legislature and not for 
the courts. )—Perry Uounty et al. v. Railroad et al. 547. 

2. Bill for raising revenue ; definition; what included.—A bill for raising reve- 
nue, as termed in the constitution, is a bill providing for the levy of 
taxes as a means of collecting revenue—hence, a bill for reducing taxa- 
tion, if it provides for collecting revenue, is still a bill for ‘‘ raising rev- 
enue.” —1b, 

3. Revenue law of 1868; two distinct systems provided; assessments by auditor 
and ussessor,—Under the revenue act of 1868, two distinct systems of as- 
sessment are provided; one of general subjects of taxation, which is re- 
quired to be made by the assessor; the other, of railroads and their 
rolling stock, which duty was cast on the auditor. There has been no 
law since before December 31st, 1868, which authorized the tax assessor 
or collector to assess railroads or their rolling stock.—Jb 

4. Same; no provision for county taxes; levy of county taxes.—Under said act 

there is no such thing as an assessment of property for county taxes; 
the assessment is for State taxation alone. But after equalization of the 
assessment by the county board, the court of county commissioners levy 
a tax on the State assessments to provide for county expenses. State 
taxes are assessed, county taxes are only levied.—Ib 

. Assessment necessary before collection of taxes.—There must be an assess- 

ment, either pursuant to or adopted as a basis of the levy, before there 
can be a lawful collection of taxes.—Ib. 

6. Escaped taxes ; what are not; power to assess.—In the acts of 1868, and 
1875, ‘‘to establish revenue laws for the State of Alabama,” are clauses 


ur 


» 
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which empower the assessor and collector, in certain conditions, to ag. 
sess property which had escaped assessment during previous years; but 
those clauses give no authority to such officers in the cases under dis. 
cussion, because, Ist, this is not property which has escaped assessment 
—these railroads having been assessed each year for State taxes; 2d, the 
assessor had no authority to assess railroads or their rolling stock, and 
hence it cannot be affirmed that they have escaped the assessor,—the 
auditor was the assessor, and they had not escaped him; 34d, as there ig 
no authority to assess any property for county taxes, and the railroads 
were assessed for State taxes, they did not escape any assessment which 
the law authorized to be made. —/b. 

7. Commissioners’ court; no power to levy on railroads for escaped taxes.—The 
court of county commissioners has no authority to levy taxes on rmail- 
road property, which has escaped them during previous years; such an- 
thority can only exist by statute, and the statute has not conferred it.— 

lb. 

& Instructions by auditor to county officers; what not binding; liability of rail. 
road for back taxes.--Under the act approved Feb. 9th, 1870, above de- 
clared unconstitutional, the auditor instructed the tax collector of Per- 
ry county not to collect of the railroad company the county taxes for 
the year 1869, whereupon the tax collector did not collect such taxes; 
held, not to be an instruction as to any matter arising under the revenne 
law of 1868, and hence not binding on the county officer; and the mil- 
_ company is liable to pay the county tax levied for the year 1869.— 

b. 


9. Provision of revenue law of 1875; what merely directory.—Section 93 of 
the revenue law of 1875 providing that the county tax be levied in July, 
is merely directory, and such a levy made at the regular August term of 
the court of county commissioners is valid. -—Jb. 

10. Buck taxes collectable ; legal liability of tax payer; when enforced by com- 
mon law action.—Taxes may be collected under our statutes, after the 
expiration of the tax year in which they are assessed, The levy and as- 
sessment creates a legal liability on the tax payer to pay, which, accord- 
ing to a preponderance ot authorities, may be enforced by an action at 
common law, unless the statutes provide an exclusive remedy.—-Jb. 

11, Duty of tax collector as to buck taxes; limitation. It is the duty of the tax 
collector to ascertain and collect delinquent taxes assessed for precedent 
years, and this duty is limited by the acts of 1876-7 (now § 421 of the 
Code), to the extent that he reports insolvencies which are so allowed 
| the court of county commissioners, and these cannot be collected.— 

b. ; 

12. Limitation barring suit by county, for taxes.--A county is not exempt from 
the operation of statutes of limitation; but there is no such statute or 
provision applicable to a claim for taxes due, and there is no bar to 
such action short of the presumption of payment after the lapse of 
twenty years.—--/b. 548. 

13. What acquiescence no bar to claim.----That the commissioners’ court aequi- 
esced in the unconstitutional act of 1870, supra, (which remitted cer- 
tain taxes assessed against the railroad company) by not requiring the 
tax collector to collect or account for the said company’s tax the previous 
year, is no surrender of the claim, or bar to its present assertion.—-1b. 

14. Tux sale ; what law determines validity of.—The validity of « tax sale de- 
pends upon the law in force when it is made. — Oliver v. Robinson, 46. 

15. Same: what essential to validity of. —Presumptions are not indulged in fa- 
vor of the regularity of proceedings for the sale of land for non-pay- 
ment of taxes; and the party claiming title under them, must show that 
all the substantial requirements of the law authorizing such sales, have 
been fully complied with.—/b. 

16. Same: what will excuse demand on owner, and search for personalty.— Where 
the owner of lands remains bona fide unknown, after proper effort to 
ascertain the ownership, it will dispense with necessity for demand on 
him, or search for personal property.—Ib. 
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17. Same ; when lands can not be assesed to ‘unknown owner.”—Lands can not 
lawfully be assessed to ‘‘unknown owner,” if, at the time of making the 
assessment, the officer had the means of ascertaining, by proper inquiry 
and search, who the owner was---such as the owner’s occupation or open 
possession, or other information which would make known the owner: 
and having such means of information, he can not assess the lands to 
‘“anknown owner,” and a sale under the'assessment would be void.---1b. 

18, Act of February 26th, 1872; what not a compliance with.---Under the act of 
February 26th, 1872, ‘‘to establish additional revenue laws for the 
State of Alabama,” which governed a tax sale made in July of that year, 
it is provided that “taxes not entered by the assessor in his assessment 
books, shall not be collected by the tax assessor, unless an assessment 
thereof shall have been made and entered by him, on the assessment 
books, both original and copy, under the supervision of the probate 
judge;” and an entry on a small “supplemental book” by the tax col- 
lector, of an assessment against property, to “unknown owner,” which 
had escaped the assessor, no assessment having been made on the as- 
sessment books, original or copy, under the supervision of the probate 
judge, will not uphold such assessment, or a sale made under it.—Jb, 

19. Mistake in description of lands. when will avoid sale.—If there is a mate- 
rial difference in the description of numbers of lands as assessed and as 
advertised—as a difference in the range in which they are situate—a 
purchaser at tax sale, will take no title to the lands thus misdescribed. 
Ib. 


REVERSION. 

1. Rent; when passes with reversion.—-Rent is an incident to the reversion, 
and whoever is entitled to the reversion when the rent falls due, is also 
entiled to the rent, unless it was reserved from the grant, or has been 
previously severed; and this, whether the assignment of the reversion 
is by act of the lessar, or by operation of law.—-Tubb v. Fort, 277. 


REVISED CODE. See Copz or 1876. 

1, §§ 1783-8. Transfer of stock of corporation on books of company.—Na- 
bring v. Banke of Mobile, 205. 

2. § 2678. Requiring non-suit against plaintiff recovering less than fifty 
dollars; extends to what; meaning of ‘“‘*moneyed demand.”-- 
Mills v. Long et al. 458. 


3. § 2704. Competency of witness; to what beneficiary cannot testify; ex- 
ceptions enlarged by § 3058 of the Code of 1876.—Drew v. 
Simmons, 463 

4. § 2880. Homestead exemption; what necessary to create the exemption. 
Wilson v. Brown et al. 62. 

5. §§ 3101-2, 3104. Mechanic’s Lien.—Act to amend such sections is not 
retroactive. —Smith v. Kolb et al. 645. 

6. § 3470. Decree of Chancellor in vacation—repealed.—Rogers et al. v. 
Torbut et al. 523. 

7. § 3618. Prohibiting sale of spirituous liquors without license—not 


repealed by the revenue act of 1868.—Sanders v. The 
State, 371. 


SALES. See Venpor anD PuRCHASER. 


1. Sale of lands by register; when not set aside as being premature, or because 
decree fails to designate place of sale.—In a suit in chancery to subject 
lands to the payment of debts, a consent decree was rendered in June, 
1875, ascertaining the amount of indebtedness entitled to a lien on the 
land, and directing that the register proceed ‘‘upon or after the 15th 
day of November next, to sell the lands for cash at public outcry to the 
highest bidder, after first giving notice of the time and place, and terms 
of sale, by publication” in a designated newspaper for three weeks, &c. 
The decree also contained this further stipulation: “If, before the 15th 
day of November, 1875, the defendants shall pay the costs of this suit, 
and $200, to be applied pro rata on debts due complainants, then the 
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sale of said lands shall be stayed until the 15th day of November, 1876, 
when the sale shall take place upon the same terms and conditions ag 
above provided, unless the defendants shall before that time pay” 
another given sum, &c. ‘The decree further directed, if the register 
should fail to,advertise and sell the lands ‘‘on any of the days herein 
mentioned on which he is directed to sell, he shall do so as early there. 
after as convenient, and if the defendants fail to pay any of the amounts 
herein specified, there shall be no further delay,” &c. The register hay. 
ing first made publication as directed in the order, &c., exposed the 
lands for sale at public outcry at the court-house door of the county in 
which the lands were situate, and the court was held, on the 15th day of 
November, 1875, and executed a conveyance to the purchaser, who wag 
the highest bidder. Upon the coming in of his report showing these 
tacts, and certifying the failure of the defendants to comply with the 
terms of the order of sale, the defendants excepted to the report, &., 
because the sale was prematurely made, and because no place of sale 
was designated in the decree, and the chancellor refused to confirm the 
report and set aside the sale, on the ground that it was prematurely 
mude. Held: 

1. ‘Lhe effect of the stipulation for a stay of sale was to confer on defendants 
the right toa further stay to a given day, beyond that fixed in the order, 
upon making payment as therein provided ‘‘before the 15th day of No- 
vember, 1875,” and not having made payment before that time, a sale 
on that day (proper advertisement first having been made) was author- 
ized by the decree; and although defendants had the legal right, inde- 
pendent of the stipulations of the decree, to stop the sale at any time 
before it was actually made, upon paying the debt and costs, this right, 
in the absence of such payment or tender, could not affect the validity 
of the sale made on the day named in the decree. 

2. A sale of lands, made after due advertisement and in the usual manner 
of judicial sales, at the court-house door of the county where the lands 
lie, will not be set aside, merely because the decree is silent as to the 
place where the sale is to be made.— Hooper v. Young et al. 585. 

2. Sale of cotton, what part of contract for.—When a contract for the sale of 
cotton is made in a city or town in which a board of trade is organized, 
having rules regulating the sale of cotton, and the purchaser, being in- 
formed of these rules, does not dissent or object to them, but proceeds 
with the contract, those rules became a part of it, as if incorporated 
into it by express stipulation, although they have not existed so long, or 
been known and acted on so generally, as to become binding as a cus- 
tom or usage of trade.— Leigh Bros. v. Mobile & Ohio R. R. Co. 165. 

3. Sume; what necessary to constitute. —To constitute a sale, the parties must 
mutually assent that the property in the thing sold shall pass to the 
purchaser. A contract which confers on the party proposing to buy a 
right to inspect, examine and re-weigh the cotton within a specified 
time, and, on paying or tendering the price within a specified time, to 
demand a transfer of the ownership and possession, and also confers 
on the seller a corresponding right to demand such inspection, exami- 
nation and re-weighing within the prescribed time, is not a sale, but an 
executory agreement for a sale, and does not pass the title of the cotton 
to the purchaser. — /). 

4. Same; effect of order by seller to warehouseman.—-In such a case, a written 
order by the seller to the purchaser, directing the warehouseman, with 
whom the cotton was stored, to deliver it to a railroad company, for 
inspection and examination by the purchaser, on his paying the storage, 
does not pass the title to him nor change the character of the original 
contract between the parties; but the railroad company becomes the 
bailee of the seller, as between him and the purchaser.— /b. 

5. Sale of chattel by one having no title; rule as to; exceptions to.—The general 
rule is, that a sale or pledge of a chattel by a person, who, though he 
has possession, has no right of property, and no authority to sell, con- 
fers no title as against the true owner, although the purchaser pays 4 
valuable consideration or advances money in good faith, and without 
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notice of the title of the true owner; but there are several recognized 
exceptions to this rule.—Jb. 

6. Same.—In the case of an immediate sale, under which the purchaser 
takes possession, with a condition annexed, that on his failure to pay 
the price at a future day the vendor may reclaim the goods, or a stipu- 
lation that the title shall remain in him until the price is paid, the title 
of a sub-purchaser, without notice of the condition or stipulation, will 
prevail over that of the vendor; but this exception to the general rule, 
which is founded on the policy of the registration laws, is confined to 
cases where there has been an actual sale, as well as a change of pos- 
session. —Jb. 

7, Same.—Another exception is, where the seller parts with his property 
under such circumstances of fraud as will authorize him to reclaim it 
from the purchaser; yet, if there has been an actual sale, although in- 
duced by fraud, the title of the sub-purchaser for valuable considera- 
tion without notice, will prevail over that of the vendor.—Ib. 

8. Same.—Another exception is where the owner of goods has, by his own 
act or consent, given another such evidence of a right to sell, or other- 
wise dispose of them, as according to the customs of trade or the com- 
mon understanding of the world, usually accompanies the authority to 
sell or dispose of goods; but to bring a case within the exception, the 
owner must do something more than merely entrust another with pos- 
session of his goods. —Ib. 

9. Conditional sale; what constitutes.—Where there is no debt or obligation to 
pay, there can be no mortgage. Consequently, when the grantor con- 
veys by absolute deed, with covenants of warranty, and takes from the 
grantee an obligation in the form of a penal bond, which recites the 
conveyance, and also that the parties have agreed that the grantor may 
have the right and privilege to redeem at a stipulated price, and within 
a specified time, and it is conditioned that the grantee will convey 
according to the ageeement, but does not bind the grantor to redeem, 
according to the agreement, the transaction is a conditional sale and 
not a mortgage, although it originated in a loan of money.—Hay- 
nie, adm’r, v. Robertson, 37. 

10. Sale under venditioni exponas.—(See Venditioni Exponas.) 


SECURITY FOR COSTS. See Fzxs anp Costs, 8, 9. 


SELMA, 


1, Charter of City of Selma providing for suits before justices, for unlawful de- 
tainer ; what not cause for dismissing appeal.—The provisions of the 
charter of the city of Selma, declaring the person in possession of prop- 
erty sold for city taxes, who refuses to deliver it to the purchaser, ‘‘shall 
be guilty of unlawful detainer, and the purchaser may institute suit 
before any justice of the peace, to recover possession,” if valid, about 
which no opinion is expressed, are not to be construed as subjecting the 
proceeding, thus authorized, to the rules which regulate the action of 
unlawful detainer, between landlord and tenant, or where only the right 
of possession is involved; the proceeding authorized by the charter, 
partakes more of the nature of ejectment, or the statutory real action, 
than of unlawful detaincr, and is governed by the general rules appli- 
cable to the former class of actions; and there must of necessity be an 
inquiry into the merits of the title; and where judgment is rendered in 
the justice’s court against the tenant, the landlord may intervene an 
appeal. Where judgment is rendered against the tenant and the land- 
lord appeals to the Circuit Court, the appeal. will not be dismissed, or 
the cause stricken from the docket, because the tenant did not appeal; 
or because a bond, in compliance with the statute, was not given, if the 
appellant is able and willing to give a proper bond.—Ex parte Webb, 109. 

2. City court of Selma; duty of uppellale court on reviewing finding on facls.— 
Under the statute establishing the city court of Selma, there can be no 
presumption in favor of its findings on facts in civil cases tried without 
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the intervention of a jury, when brought before this court on Appeal: 
and if the appellate court finds error of law or fact in such judgment’ 
it must reverse and render judgment, or remand the cause, ag seems 
proper in the particular case. —McCrary v. Slaughter, 230. 


SEPARATE STATUTORY ESTATE. See Huspanp anp WIFE. 


SET-OFF AND RECOUPMENT. See Corporations, 12. 


1. Set-off ; plea of, what evidence does not authorize.—A plea of set-off for 
‘**moneys collected” for insurance on goods shipped plaintiff and not 
accounted for, etc., interposed to an action against defendant upon ae. 
count, does not authorize any evidence or question as to want of dili. 
gence on the part of the plaintiff in not obtaining the part of the ship- 
ment not lost, and on which insurance was not collected. — Mayberry », 
Teach, Harrison & Forwood, 339. 

2. Recoupment, defense of ; what confined to.—The defense of recoupment is 
confined to matters arising out of, or connected with the transaction 
which forms the basis of the plaintiff's claim; and the court properly 
instructs the jury to find against the plea, if it be shown that the mat. 
ters upon which it rested do not arise out of, and are unconnected with 
the matters upon which the plaintiff's action is based.—J b. 


SHERIFFS. 


1, Sheriff ; when onus lies on, to show diligence.—Where a sheriff, having pro. 
cess in his hands for that purpose, fails to levy on property in posses. 
sion of the defendant, or, having levied, discharges the levy without 
selling, and without making the money on the execution, the onus is on 
him to show a legal excuse for his conduct.— Wilson rv. Brown et al., 62. 

2. Same ; when not liable for releasing property not exempt.—A sheriff can not 
be held liable for discharging the levy of execution on property which 
was claimed as exempt, on the ground that plaintiff's debt was con- 
tracted before the enactment of the exemption law, unless it be shown 
that the sheriff had notice, actual or implied, of that fact.—Jb. 


SLANDER. 


1. Attempt to commit offense, misdemeanor ; charge of, actionable. —The attempt 
to commit a felony or misdemeanor, is a misdemeanor; an attempt to 
commit larceny involves moral turpitude, and such offense is indictable 
and punishable by fine, imprisonment, or hard labor; hence, a charge 
of such offense is actionable per se.— Berdeaux v. Davis, 611. 

2. Count in action for slander ; what not demurrable.—In an action for slander, 
a count averring that the defendant falsely and maliciously charged the 
plaintiff, in the presence of others, as having ‘‘tried” to steal, &, 
**but could not,” is equivalent to having charged him with an “at 
tempt” to commit larceny, &c., and is not demurrable on that 
ground. — Ib. 

3. Action for slander ; what may be shown in defense.—In an action for slan- 
der in falsely and maliciously charging one with having committed a 
crime, the defendant may show the circumstances, in reference to which 
the words were spoken, to negative the intention to impute crime, 
which the words themselves may import.—Sternau et al. v. Marz, 608. 

4, Same; whatmaterial ; words construed by court and jury.—It is not the mean- 
ing of the person using the words, but the sense in which the words are 
understood by the parties to whom spoken—taking them in their ordi- 
nary signification—that is material; and it is for the court and jury to 
construe the words; and—the words being unambiguous—a witness can 
not be allowed to state what meaning the defendant intended to convey 
by them.—1Jb. 

5. Intention of party; how arrived at, if material—When the intention of 
a party is material, it must be collected from the act done, in connec- 
tion with the surrounding circumstances and accompanying declara- 


tions. It is an inference drawn by the jury, and not a fact to whicha 
witness may testify. —Ib. 
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SOLICITOR. Sx Crancenry, 21. 
1. Fee of, in lottery cases.—(See Criminal Law, 88.) 


SPECIFIC PERFORMANCE. 

1. Specific performance ; when will not be decreed.—In 1854, S. gave a writing 
to L. & N., acknowledging the receipt of $200 in part payment of “ten 
acres of land,” sold by 8. to L. & N.at $700, the writing also stating 
‘“‘the balance of the money due me is to be paid when [ can give them 
satisfactory titles, which I bind myself and my heirs todo.” This 
writing was attested by two witnesses. Shortly afterwards, L. & N. en- 
tered upon ten acres of land, of which Schuessler was in possession, 
and occupied and used it until the year 1871, when they sold the fences 
and left the land vacant, and Schuessler re-entered. Although Schuess- 
ler could not produce a satisfactory paper title, his claim was not un- 
founded, and no fraud was charged against him. In the year 1872, the 
property having increased in value to $2,700, the representatives of L. 
& N., who had died in the meantime, tendered S. $500, or that sum and 
one year’s interest, for the land, but did not tender a conveyance. S. 
refused, unless they would pay interest, or the value of the use and oc- 
cupation, which was shown to be $150 per annum. Thereupon, the 
heirs and representatives of L. & N. filed their bill to compel specific 
performance. Held: 

1. The purchasers had as beneficial use of the land as if a conveyance 
had been made; and after fifteen years’ undisturbed use and occupation, 
it was not equitable to compel S. to part with the land, which had 
greatly increased in value, upon payment to him of only the principal 
of the purchase-money, without interest or compensation for the use 
and occupation. : 

2. The fact that a small portion of the purchase-money was paid, did 
not alter the case, and complainants only offering the principal and one 
year’s interest, and sefusing to pay for the use of the land, and not of- 
fering to do what the court might consider ought to be done, their bill 
ought to be dismissed.—Schuessier v. Hatchelt et al., 181. 


STATUTES. See Co&strrutionan Law. 
STATUTORY SEPARATE ESTATE. See Huspanp anp WIFE. ° 
STEAMBOATS., See Common Carriers, 3. 


SUPERSEDEAS. 


1, Mandamus ; supersedeas.—Mandamus is not a revisory writ, and can not 
be legally employed to prevent the execution of an erroneous decree; 
this is the office generally of a writ of supersedeas. —Zx parte Brown, 536. 


TAXES. See Revenve Laws, 
TITLE. 


1. Common title ; source of ; who can not deny.—Where plaintiff and defend- 
ant claim under a common source of title—-the one by conveyance at 
execution sale of the property of a corporation, and the other under 
deeds of trust executed by it—neither can deny the source of their com- 
mon title ; and the plaintiff can not assert the want of power in the cor- 
a to acquire the property, and to convey it by mortgage ; if, 

owever, the property had been acquired by a contract which remained 
executory, either party in a suit to enforce the contract, might raise the 
question as to the power of the corporation to acquire such property, 
and upon showing that the contract was ultra vires, could defeat re- 
covery; so, also, the inquiry would be material in a proceeding to vacate 
the charter for misuser, or to set aside the contract, as without the pale 
of corporate authority.— Morgan & Raynor, Trustees, v. Donovan, 241. 

2. Claim of title; when must fail.—A claim of title to land, through an in- 
strument which is not recorded, will fail against one purchasing and re- 
ceiving 2 conveyance in good faith, fora valuable consideration, with- 
out notice, actual or constructive, of such claim.— Chandler v. Tardy, 150. 
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TITLE— Continued. 


3. P. was the original source of title to lands. In the year 1852, he con. 
veyed by deed, attested by two witnesses, an undivided sixth interest in 
the north half of a certain square, to C., and afterwards, in the same in- 
strument, conveyed his undivided sixth intérest in the south half of the 
same square to C., for the use and benefit of his son, J. This instrn- 
ment was not proved or acknowledged for record or recorded. In 1856 
P. conveyed his undivided interest in the same lands, on valuable con. 
sideration, to C. in fee. This deed was duly acknowledged and re. 
corded. C. mortgaged the lands in 1857 and 1858 to W., who pur. 
chased under decree for foreclosure, and afterwards sold in 1864 to T.- 
neither W. nor T. then, or before, having any knowledge or notice of 
the deed of 1852. After T.’s purchase, it was found among C.’s papers, 
In 1866, on bill for partition among tenants in common, three of the 
lots, in the south half of said square (to one of which J. claimed to be 
entitled upon division, as owner of P.’s undivided interest), were allotted 
to T. as the assignee of Primrose’s original undivided interest therein, 
The claim of J., under the deed of 1852, was brought to the attention of 
the court, and it was decreed that the titles of the lots be vested in T,, 
“subject to any equity J. might establish.” The decree, however, did 
not determine J.’s equity, but left the matter open. eld, 

1. The deed of 1852, under which J. claimed, never having been re- 
corded, purchasers from C. for value without notice, in good faith, and 
those claiming under them, were protected against J.’s claim. 

2. Although the decree, upon partition, might afterwards put pur- 
chasers from T. on notice of J.’s claim, as information thereof would 
appear in the claim of title ; yet, as T.’s purchase was made previously, 
when he had no notice, actual or constructive, and as the lots parti- 
tioned stood in lieu of the interest originally purchased, T. can transmit 
them free from any burden or charge not attaching to the undivided in- 
terest in his hands.— 1b. 

4. Death of payee, of written obligation to pay cotton; when legal title will not 

pass by indorsement.—Where the payee of such obligation dies, the legal 

title thereto vests in his personal representative ; but between the time 
of his death and the appointment ot his widow as administratrix, the 
legal title and the right to sue is in abeyance, and she cannot then 
transfer such title or right to sue by indorsing the obligation to a third 

arty.— Auerbach et al. v. Pritchett, 451. 

Jeed absolute on its face; vests legal title —-Where A. executes a deed of 
lands to B., conveying, on its face, the absolute title in fee simple, the 
legal title passes to B., and, on his death, descends to his heirs, not- 
withstanding a separate agreement between A. and B., wherein B. obli- 
gated himself to allow A. to redeem within two years, on the payment 
by him of a debt due B., for which the deed was executed.—Smith et al. 
v. Murphy et al. 630. 

6. Heir, litle of ; when divested.—The title of the heir or devisee to lands de- 
vised or descended, and sold under order of the probate court for cash, 
is not divested until the purchase-money has been paid, the sale re- 
ported to and confirmed by the court, and a conveyance executed to the 
purchaser under its order.—MeCully v. Chapman, 325. 

7. Sale of property by one having no title.—Leigh Bros. v. Mobile & Ohio 
R. R. Co. 165. (See Sales, 5-8.) 

8. Trial of right of property—proof of outstanding title in a stranger ; ex- 
tent of rule as to.—Slarnes v. Allen, West & Co. 316. 


TRESPASS. See Croat Law, 74, 78. 


1. Action joint or several, against several trespassers.—If several persons com- 
mit a trespass, the injured party may sue them jointly or severally; yet 
he can have but one satisfaction.—Smith et al. v. Gayle, 600. 

2. Sume; satisfaction by one trespasser as affecting others.—A_release to one 
joint trespasser, or acceptance of satisfaction from one, discharges all ; 
but an acceptance of partial satisfaction from one, and a receipt or re- 
lease to that extent (having effect according to the intention of the 
parties, Rev. Code, § 2685,) is only available to the other defendants as 


partial satisfaction. — lb. 


or 














INDEX. 779 


TRIAL OF THE RIGHT OF PROPERTY— 

1. Trial of right of property ; proof of outstanding title of stranger ; rule as to, 
extent of. —While it is true that in the statutory action of the trial of the 
right of property, the claimant will not be permitted to defeat a recovery 
by the plantiffs by proving outstanding title in a stranger, this rule ex- 
tends only to cases where the plantiff has made out a prima facie case, 
and the claimant has no privity of estate with the person whose title is 
set up. It does not overturn the statutory rule that the burden of proof 
is on the plantiff in execution.— Starnes v. Allen West & Co., 316. 

9, Same ; what proper form of issue in.—The proper issue in this action is, 
an affirmation on the part of the plantiff that the property in question 
is subject to his execution or attachment, and a denial of that fact by 
the defendant ; and unless the plantiff proves prima facie, at least, a title 
in the defendant, he must fail though the claimant shows no title to the 
property in question. Lien, right, or even title in the plantiff, gives 
no right to condemn the property under the execution or attachment.— 
Ib. 


TROVER— 


1, When may be shown against corporation acquiring property.— Morgan 
& Raynor, Trustees, v. Donovan, 241. 

2. Trover for conversion of stock; what title will not support.—Although a 
stockholder, whose shares have been duly transferred on the books of 
the company, as security for a debt, may not heve such legal title as 
will enable him to maintain trover against the pledgee, for an unau- 
thorized sale, he may maintain a special action on the case ; and a count 
in case may be added to the complaint in trover by amendment.-— 
Nabring v. Bank of Mobile, 205. 

3. Trover and conversion by retaining money paid by mistake.— Baily v. The 
State, 414. 


TRUSTS AND TRUSTEES— 


1. Resulting trust ; general doctrine concerning.—The general doctrine is, that 
when the purchase-money of land is advanced by one person, while the 
title is taken in the name of another, a trust results, in the absence of 
an agreement to the contrary, in favor of the person who advanced the 
money ; but to bring a case within the operation of this rule, the money 
— " paid at the time of the purchase.—Preston & Stetson v. McM il- 

n, 84. 

2. Same; as regards use of trust funds by trustee.-—When a trustee invests 
trust funds in the purchase of lands, and takes the title in his own name, 
or in that of a stranger, whether the payment is made at the time of the 
purchase or afterwards, the cestui que trust may claim the property so 
purchased, or any other specific property into which the trust fands can 
be traced ; and can also assert a lien on it for reimbursement ; and this 
right may be asserted not only against the trustee, but also against pur- 
chasers from him with notice, either actual or constructive. —Jb. 

3. Same.—This principle applies to a purchase by the husband, with moneys 
of the corpus ot the wife’s statutory estate, of lands the title td which 
he took in his own name ; but the wife can not enforce her equity in 
such a case against a bona fide purchaser from her husband without 
notice, or against a judgment creditor (Revised Code, §§ 1590-91) who 
had no notice prior to the levy.—Ib. 

4. Action for money had and received by intestate as trustee; when will lie; recov- 
ery under.—An action for money had and received by an intestate in 
his life time, as trustee, will lie against his administrator, if there are 
no unsettled matters of account growing out. of the trust ; and it is no 
obstacle to this form of action that the amount claimed is greater than 
that proved to be due.—Smith v. Fellows, Adm’r, 467. 

- Bona fide purchaser from trustee ; not responsible for application of funds.— 
One who buys in good faith from a trustee having power to sell, and 
pays the purchase-money, is not responsible for its application, unless 
the purchaser colluded with the trustee, or knew of his intention to 
waste or mismanage the funds.— Darson et al. v. Ramser, 573. 


o 
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TUSCALOOSA SCIENTIFIC AND ART ASSOCIATION. 


1. Tuscaloosa Scientific & Art Association, act incorporating; what does no , 
authorize. —There is nothing in the provisions of the act to incorporate 
the Tuscaloosa Scientific and Art Association, for the purpose of en- 
couraging science and art and aiding the University of the State in rr. 
placing its library and establishing « scientific museum, approved Feb. 
ruary 3d, 1866, ‘‘which gives any warrant for setting up a lottery, or 
the selling of tickets, authorizing the winner to demand money in ‘the 
first instance.--- Tuscaloosa Scientific & Art Ass’nv. The State, ex rel. Muy. 
hy, 54. 

2. pad rules furnished agents by; admissibility of.—-Where the corporation 
issued and furnished rules to its agents for their guidance, in condnet. 
ing the scheme of awards and prizes authorized by its charter, the cor. 
poration may introduce them in evidence, when a forfeiture of the char. 
ter is sought for violations of the charter by its agents; it being for the 
jury to determine, in view of the evidence, whether it was the bona fide 
purpose of the corporation to be governed by such rules, or whether 
the rules were mere machinery to give the conduct of its busines a show 
of legality, violations of which by agents were acquiesced in, or con- 
nived at by the officers in charge of its affairs.---Jb. 55. 


ULTRA VIRES. See Corporations—Rariroaps—Titie 1, 


UNITED STATES. See ConreDERATE STATES. 


1. Removal of case to U. S. Court; when properly denied.—In the absence of 
any hostile legislation, regulations or custom of the State interfering 
with the full rights of defendant in the City Court of Selma, he can not 
have his cause removed to the Circuit Court of the United States be- 
cause he is a negro; the act of Congress (Rev. Stats. § 641) does not 
authorize © removal under such circumstances.— Thomas v. The State, 
ex rel. Stepney, 365. 

2. Decisions of Supreme Court of the United States; when binding on Mate tri- 
bunals.—In the decision of questions which may be carried for revision 
to the Supreme Court of the United States, this court recognizes the 
decisions of that tribunal as authoritative and binding. — Wilson ». 
Brown et al. 62. 


USAGE. See Custom anp UsaGeE, 
USE AND OCCUPATION. 


1. When grantee of lands must account for use and occupation.—If the grantee 
has been put in possession of the property under the conveyance, the 
value of the use and occupation will be charged against him, and set 
off against moneys paid by him for taxes and insurance, and in remov- 

- ing prior incumbrances. —Potler € Son v. Gracie, 303. 


USURY. 


1. Usury; who can not set up.—The payee of a valid promissory note, not 
tainted with usury, may lawfully sell and transfer it for less than the 
amount due by its terms; and a third person cau not, in a contest with 
the transferee, be heard to insist that the transaction is usurious.—Ala. 
Gold Life Ins. Co. et al. v. Hall, 1. 

2. Bill seeking relief from mortgage on account of usury; misjoinder of parties 
complainant; when feme covert cannot claim personal relief.—To a bill 
seeking relief from a mortgage on account of usury, parties complain- 
ant should not be joined unless they are entitled to common relief, 
And though each and all may be entitled to make the defense of usury, 
yet where the rights of one of the complainants is that of a feme covert 
claiming that the property is her statutory estate, and not subject to the 
mortgage made by her for the security of another's debt, such right is 
personal to her, and she cannot claim this personal relief under a bill 
filed by her conjointly with her husband and another male complain- 
ant.— Rogers et al. v. Torbut et al. 523. 

3. Same; practice.—Where a complainant files a bill to obtain relief from a 
mortgage on account of usury, he must either bring into court the 
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USURY— Continued. 
money legally due, or submit himself to the court on an offer to pay, so 
that the court may, without more, compel him to do equity as a condi- 
tion for granting relief, whereupon the court may decree a foreclosure 
without the filing of a cross-bill.—J/b. 

4, Same; practice; admission of defendant's solicitor.—Where, in such a case, 
a decree of foreclosure 1s authorized on the original bill, without the 
filing of a cross-bill, the decree will not be disturbed, because on the 
case made by defendant turning his answer into a cross-bill, which 
complainants answered, the solicitors admitted that one of the com- 
plainants was a married woman at the time the execution of the mort- 
gage conveying her statutory estate, there being nothing in the answer 
authorizing the introduction of such proof, or the making of such de- 


fense. —1b. 
VARIANCE, See Crommat Law, 54. 


VENDITIONI EXPONAS. 
1. Venditioni exponas; issuance und nature of ; when proper writ; sale under.— 
Although the statute declares, that a fieri facias issued and received by 
the sheriff during the life of the defendant, may be levied after his 
death; or if a term has not intervened, that an alias may issue and be 
levied, and does not expressly authorize the issue of a vendilioni exponas; 

yet the venditioni exponas is in the nature of an alias execution as to 
property upor which a levy has been already made, is within the spirit 

of the statute, and a proper writ to complete the execution already be- 
gun; and if issued in continuation of the lien acquired in the life of the 
defendant, a sale under it will pass the decedent’s title. —Dryer v. Gra- 
ham, adm’r, 623. 


VENDOR AND PURCHASER. See Satzs. 

1. Vendor's lien on land; what debars enforcement of.—If an administrator hav- 
ing sold lands under order of the probate court, nccepts in part payment 
a debt due from himself to the purchaser, the distributees may elect to 
treat it as a payment, and hold the administrator liable, or disregard it 
entirely and hold the purchaser liable for the amount, and enforce a 
vendor's lien on the land also; yet, if, with full knowledge of the facts, 
they elect to charge the administrator with the amount in his accounts, 
they cannot afterwards revoke that election, and proceed in equity 
——— the purchaser of the land.—Nunn et al. v. Norris, adm’r, et 
al. 202. 

2. Vendor's lien; what is; enforceable only in equity.—A vendor's lien has its 
existence and can be enforced only in equity. It is rarely the subject 
of express negotiation or contract, but is an incident which courts of 
equity recognize and enforce as springing out of the contract of bargain 
and sale of lands, when attendant conditions do not repel the presump- 
tion of such incident.— Terry v. Keaton et al. 667. 

3. Same; conveyance und obligation to convey; presumption subject to rebuttal.— 
The doctrine ‘that a person who has gotten the estate of another, ought 
not, in conscience, as between them, to be allowed to keep it and not 
pay the full consideration money,” applies to sales that are consumma- 
ted by conveyance. When a mere obligation to convey is given, the 
title is retained as security; but when conveyance itself is executed, lien 
for the unpaid purchase-money is but an equitable presumption, which 
may be rebutted.—Jb. 

4, Same; what insufficient to prevent lien attaching.—Where notes were given 
to secure unpaid purchase-money on land, the absence of an intention to 
create a lien, without more, does not prevent it from attaching.—1b. 

5. Conveyance to be delivered when money paid, and mortgage to secure unpaid 
money; when operative; revestment in vendor; what operates as notice to in- 
termediate purchaser.—Where the owner executes a conveyance of lands, 
and deposits the s:me with an agent to be delivered to the purchaser 
when he complies with the contract, and executes a mortgage back to 
secure the unpaid purchase-money, such instruments become operative 








ee 


a eo a a 





782 





INDEX. 


VENDOR AND PURCHASER— Continued. 


6. 


only from the date of delivery; the title remains in the ve 
such delivery, and, eo instanti, returns to him by the mort, 


ndor until 
BAge 80 as to 


preclude the interposition of any title or right in any o ; 
and the vendees’s mortgage, if duly seonntod within olncty dope . 
Code, § 1857), operates as a notice of its contents to one purchasin - 
the interval between its delivery and record.—McRae et al, y ™ 
man, 529. . es 
What does not estop vendor from enforcing mortgage given by original vendee 
In such a case as the present, the mere fact that an attorney, while he 
held the deed to the original purchaser, as an escrow, wrote out a a 
veyance at the instance of such purchaser, to a third person, who paid 
the purchase-money, without actual notice that his immediate vendor 
had not paid, does not estop the vendor from enforcing the mortgage of 
the original vendee, if recorded in due time—such second purchaser 
never making inquiry of the attorney, and the attorney not being in- 
formed as. to the terms of payment agreed on between the original ang 
second purchaser.—Jb. 


- 


7. Lien notes payable to wife of vendor ; suit by wife's administrator.—Where 


husband and wife. joined in a conveyance of husband’s lands for the 
purchase of which promissory notes were given by the vendees, paya- 
ble to the wife, who died intestate, before such notes were paid, her ad- 
ministrator may file a bill to enforce the lien created by said notes, 
The husband had the right to have the notes made payable to his wife 
and thus vest their ownership in her, which may be enforced against 
the vendees, though void against his creditors at the time, if they com. 
plain. -— Terry v. Keaton et al. 667. 


8. Sale; what necessary to avoid as fraudulent.—To avoid a sale, when made 


on an adequate new consideration, on the ground that it was made with 
intent to hinder, delay and defraud creditors, the attacking creditors 
must show that the vendor made the sale with that intent, and that the 
purchaser participated in it, or had knowledge of some fact calculated 
to put him on inquiry, and thus charge him with notice.—Florence 
Sewing Machine Co. v. Zeigler, 221. 


9. Bona fide purchaser ; what necessary to constitule.—To constitute the de- 


fense of a bona side purchaser without notice, the purchaser must have 
paid the purchase-money in full, before notice of the fraud of the ven- 
dor ; and any payment made by him after notice is in his own wrong ; 
but, as to partial payments, made before notice, he acquires an equity 
pro tanto. Whether the rule applies to sales of personal property, is not 
decided. — Jb. 


10. Prayer for general relief ; what relicf will not be granted under.—Where the 


original bill sought to set aside a sale of personal property and choses 
in action, on the ground that it was fraudulent as against creditors, and 
also asked the appointment of a receiver to take charge of the property 
and collect the debts, the business acquired by the purchaser being 
broken up by the appointment of a receiver, and the complainant fail- 
ing to establish any participation on the part of the purchaser in the 
fraud of the vendor, the court will not, under the general prayer for 
relief, require the purchaser to pay over to the complainant the unpaid 
portion of the purchase-money. —J b. : 


11. Transfer of purchase-money note ; when doee not pass equitable lien —A 


transfer by delivery ot a promissory note given to the vendor for the 
purchase-money of lands, if made subsequently to the conveyance of 
the legal title, does not pass the equitable lien of the vendor.-- Wood- 
ward v. Echols, 665. 


12. Sume; when operates to pass security for the debt ; relation created between 


the parties. —Where the transfer of the note was prior to the conveyance 
of the legal title which remained in the vendor as a security for the 
purchase-money, the relations of the parties was, in legal effect, that of 
mortgagor and mortgagee ; and, whatever may have been the form of 
the transfer, the security which was incident to the debt passed bya 
transfer of the debt—the contrary not being stipulated.—J b. 


13. Sume; vendor and vendee, no power to impair transferree’s security ; subse- 
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VENDOR AND PURCHASER— Continued. 
quent conveyance subordinate.—The -vendee, having knowledge of the 
transfer of the debt before the conveyance to him was executed, it is not 
within the power of him and the vendor to impair such security after 
the transfer of the note—the subequent conveyance is subordinate to 
the security, and 1s no obstacle to its enforcement.—1b. 

14. Same ; effect of talcing new note from vendee én lieu of old.—Where the trans- 
ferree, subsequent to the conveyance of the legal title, takes, in lieu of 
the old note, a new note from the vendee, extending the time of pay- 
ment, the security is not thereby impaired—especially when all inten- 
tion to waive it is negatived by the recital in the new note of its original 
consideration. —Jb. 

15. Same; necessary parties to Lill to enforce vendor's lien.—Though a widow 
indorse a cotton obligation, made by her deceased husband, before her 
appointment as administratrix, the legal title thereto vests in her when 
so appointed, and she and her indorsee become uecessary parties com- 
plainant tu a bill seeking to enforce a lien on land for which such obli- 
gation was given as part payment of the purchase.—Auerbach et al. v. 
Pritchett, 451. 

16. Power of sale.under a will; what valid compliance.—A testator provided in 
his will that his wife was to have the power of selling or exchanging 
any of the property devised, for cash or other property, provided the 
power be exercised by and with the advice of two persons named in the 
will; whereupon the wife, by ordinary deed of bargain and sale, duly 
attested, conveyed a lot to another, reciting in the conveyance that it 
was with the knowledge and consent of the two persons named in the 
will, and such persons endorsed on the conveyance that they ratified 
and confirmed the sale—held, that the sale was a valid execution of the 
power in the will, and conveyed the title to the purchaser.-—Dawson et 
al. v. Ramser, 573. 

17. Bona fide purchaser from trustee ; not responsible for application of funds. 
One who buys in good faith from a trustee having power to sell, and 
pays the purchase-money, is not responsible for its application, unless 
the purchaser colluded with the trustee, or knew of his intention to 
waste or mismanage the funds.— Jb. 

18. Misrepresentation ; what will avoid sale. —A misrepresentation by the seller, 
which will avoid the sale, or defeat an action for the recovery of the 
purchase -mpney, must be of a material fact, operating as an inducement 
to the purchase; and the purchaser having a clear right to rely on it, 
must be deceived thereby.— Fore, adm’r, v. McKenzie, 115. 

19. Caveat emptor; to what, maxim applies.—The maxim, caveat emptor, ap- 
plies to judicial sales; the purchaser has no ground of complaint if the 
title sold proves valueless, and can not defend an action at law for the 
purchase-money, because of misrepresentations of the administrator in 
making a sale of land under order of the court of probate.—-Ib. 

20, Sale of lands; what principle not applicable to.—The principle declared in 
Alwood v. Wright (29 Ala. 346), as to the fraud or misrepresentation of 
the administrator making a sale, is confined to sales of personalty.--Jb. 

21. Sale by administrator, in violation of order of court. —Where an adminis- 
trator violates the order of the probate court in making a sale of dece- 
dents’ lands and sells on a credit instead of for cash, the sale is in excess of 
his authority, and depends for its validity on the subsequent ratification 
of the heirs or devisees, or in a proper case, its confirmation by the 
Court of Chancery.— McCully v. Chapman, 325. 

22. Same; parties to suit to enforce sale.—Where an administrator files his bills 
to enforce a vendor's lien on lands of the decedent, sold by him, under 
order of the court, whether the sale be made pursuant to or in excess of 
the authority conferred—the sale not having been confirmed, and no 
conveyance having been made to the purchaser—the heirs and devisees 
must be made parties; and where the estate has been declared insolvent, 
creditors, whose claims have been filed and allowed, are also necessary 
parties. — 1), 

23. Assignment of purchase-money notes; what determines priority of pay- 

ment.— Ala. Gold Life Ins. Wo. v. Hall, 1. (See Assignment, 8.) 
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VENDOR AND PURCHASER— Continued. 


24. Contract to purchase land; rescission of; what sufficient to support,— 
Cooper v. Mcllwain, 296. : 



















































VERDICT. See Crmimat Law, 124-134, 


WITNESSES. See Cromnat Law, 135-143. 


1. Competency of witness: to what beneficiary can not testify.---Under section 
3058 of the Code of 1876, which enlarges the exception contained jp 
section 2704 of the Revised Code, a beneficiary in the suit, though not 
a party to the record, can not testify in his own interest, to any trang. 
action with or statement by a deceased person, whose estate would be 
affected prejudicially by the evidence.---Drew v. Simmons, 463. 

2. Same; what interest incapacitates.---A person contracting with the decedent 
is not a competent witness, to prove the contract, in his own behalf, in 
a suit against the personal representative; and it would be against the 
policy of the statute, and might lead to great abuse to hold that hig 
competency was restored by the transfer of a claim to another.---[} 

3. Transaction with deceased person; what does not involve.—On an issue in 
such a case, as to the interest which the respective payees had in such 
a note, the plaintiff is a competent witness to prove the consideration of 
the note, who owned the property which formed that consideration, and 
its value; such evidence, on his part, does uot involve any ‘transaction 
with, or statement by” the decedent, within the meaning of § 3058 of 
the Code.— Tisdale, Ex’r v. Maxwell, 40. 

4. Same; what constitutes.—Any understanding between the two, by which 
the note was made payable to both, or by which the testator was to take 
certain property turned over by the makers of the note, etc., would in- 
volve a transaction with the decedent; and the plaintiff is not a compe- 
tent witness, in his own behalf, to prove such facts. —Ib. 

Witnesses; what necessary to make them equally credible.---Witnesses, to be 
“equally credible,” must have the same measure of intelligence, hon- 
esty, means of knowledge, and absence of bias.---Collins v. Stephens, 554. 

6. Deposition of witness; when inadmissible.---Where the deposition of a wit- 
ness, residing outside of the State, is taken, and he afterwards comes 
into the court at the time of the trial, and remains at the place where it 
is held, his unexplained absence at the time it is proposed to introduce 
his evidence, although not subpcenaed by either party, will not author- 
ize the party taking the deposition to read it; his absence not being 
shown to have occurred without their procurement or consent.— Mobile 
Life Ins. Co. v. Walker, 2y0. 


WILL. See Powers. 


WORDS AND TERMS. 


1. ‘‘Abuse,” in statute (Code of 1876, § 4306), punishing carnal knowledge 
of female under ten years; meaning of.—Daikins v. The State, 376. 
2. “‘Contract;” what is not within section 2890 of the Code of 1876.---(See 
Criminal Law, 24. ) 
3. ‘*Moneyed demand,” in statute (R. C. § 2678), requiring a non-suit 
against the plaintiff recovering less than fifty doliars, unless, &.; 
meaning of.---Mills v. Long et al. 458. 
** Several’ means more than two.—(See Recommendation, 2.) 
. * Proviso,” meaning of.—(See Constitutional Law, 2.) 
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